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JRGir.l) AND DETKIIMLNED 
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ir« THE 


COURT OF KING'S BEXCTT, 


rnixiry rEn.n, 


IN THC T'^'ENTIRTII IiKaR OF TIJII RFlfiN OF GF.npOr. IIC 


Str ACY ;iikI Auolht'r, Asi-lii-noos. of JUsitop, a ^.>’.,4. 
Bankrupt, a:;;((''n^c Hulse aud Others. 

Is was !ui action ({f trespass against //ir/sc ami Hcnt/cn, U » ^an<Fc-H''»- 
two justices of tile peace, and hu/ZA/oy) auevciseotliccr. rw,-r.,Vl'h?'"in-' 
It was tiio'J at the lad usi-l/i s lor the couniv of lisi^ex, before ii'*: 'iaii'*'. !-<=- 
Asjjhuhst, Justice^ when a veidict wa-i fomul for the plain- X.X 
tdjs, With .A'.iy. (is. di/. dami^^Cfi, subject to llieopiliiou of the vu-u-.i a-te.- 1 ! c. 
coiirf, on :i case \|hich staled as follows: 

• A commission of bankrupt was issui'd ajiainst HiJutp, (who »i- ■'t!-* ■loi’.* a e 
Avas a caiidie-niakcr) on the 4th of I'ehrutit u^ 1770, and h;s 
estate assigned to tlie plaintiifsoii tlie 17th of that month ; the aiui ttinalv, b:\ 
act of bankiMptcy having been committed on the C9th of Ja~ 
wiwry preceding. On the 4th oiMarch, nninforiuation was 
o.Yhihited against him, before the defeiulnits and lien- 
ytiHy for not paying 13.?. *id. the sing/c duties then due ' 

afidT payable, for caudles ui:ule by him, between the dtii of 
hioxember and the i2Jd of December, 177S. On tl»e same 
on which the iiiforinati.o» was cTilubiied, he was served with a 
summons to attend the justices uu the (ith of March, which he 
VoL.U. B did; 
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1780. acknowledged, (thi^ the single duties were 

due, and unpaid;'whereupon tlicy convicted him in the 
St RACY l^nialty of double duties, amounting to £5f^. 6s. 4d.; and 

against issued their warrant to the defendant RorMr^, and another 

IluLSE. excise-ofiicer, ** authorising and commanding them, and every 
** of thi^, that upon all the candles, and all the materials 
** ^d utensils for making of candies, in the custody of Bishop, 
** or as^persoH or persons in trust for him, they should levy 
" the. sum of <£59. 6s. 4d. recovered against him, for a cer> 
** taiOf offence committed by him 'against the laws and 
** statutes of excise, whereof he stood convictedthen di* 
tKcting a sale, if they should not be redeemed within six days; 
and if there should be any overplus, to render it to Bishop, 
T3y virtue of this warrant, die officers distrained the goods in 
die, declaration mentioned, (being candies, maierials, and uten¬ 
sils,) which were before, and at the time of, the distress, in 
the possession of the plaintiffs, as assignees. When Bishop 
appeared before the justices, he informed them, 'that he was a 
bankrupt, and could not pay the duly; and that his cfi'ects 
had been assigned, under the commission, to the plaintiffs. 
After the distress, the plaintiffs tendered the single duties to 
Barthrop, whidi he refused to accept. 

Ulie question was* “ Whether the said goods wi re liable to 
be distrained for the said double duties under the cirenm- 
** stances of this case 

There were two arguments; the first id Basterienn last, on 
Bridai), the 21st of April, by Mingay, for the pl'aiutif s, and 
Erskine, for the defendants; the other tliis day, by Morgan, 
for the plaintiffs. Pecklutm was for the defendants, but the 
court tiionglit it unnecessary to In ar him. 

The question turned upon the construct ion of certain clauses 
in the statutes of 1*2 Car, *2. c. U. 15 Car. ‘2. c. 11. and 9 
Anne, c. 9. 

By 12 C 'ar. 2. c. 24, § 45. the justices are authorised and 
required to issue warrants for levying the forfeitures, penalties, 
and fines, imposed by that act, (which relates to the excise on 
beer and other liquors,) on the goods and chattels of the of¬ 
fender i and to cause sale to be made of tlic said good* and 
chattels, (if not redeemed w ithin a limited time) rendering tOi 
die party the overplus, if any be. * 

By 15 Car. 2. c. 11. § IS. all Uhj brewing vessels, and 
utensils for brewing, into whose hands soiwcr lhey*.shall come, 
and by what conveyance or title soever they slwll be claimed, 
413 J ghiiil be liable and subject to, and are thereby charged witli, 
all the debts and duties of excise, in arrear, and owing by any 
person or persons,^ for any beer or ale made w'ithiu the §aiR 
'"^ewhousej (that is, the brewers common and usual brew- 
tnHm (a );) and shall also be subject to all pcualties and for> 

feiturcs 


(a) S 1. 
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feiturcs hicarfed by siitfi perstm' or so lufinji; said 

brcwhouse, for any ofibnce tbe laNvs and stattiteaf of 

excise; and it shall bd'lawftil)' in sdl cases, to levy debts dnd 
penalties, and use sikch proceeding against die utensils thereiii 
contained, aS it might be lawful to do^ in case tlic debtor or 
offender using the utensils, had been truly and really the owner 
and propiietw of die same. , 

By 8 Anm^ c. 9- (matte perpetual b^ 9 A met cf § 7.) 
the excise on candles w’as introduced; and by ^ 9. of tha^ act, 
all makers of candies, who shall refuse or neglect to pay die 
duties, are to forfeit double the sum. 

The same statute, ^ 19. enacts, that all the candles, and 
all the materials and ute?mh for the making of candles, in 
the custody of any maker or makers of candles, or of any 
person or persons, to die use of, or hi trust for, SUch maker 
or makers of candles, shall be liable and subject to, and are 
thereby made chargeable witli, all die debts and duties, for 
candles, hi arrear, and owing by such maker or makers, for 
any c<mdte.s by him, her, or them, or in his or their working 
luMsc, or places aforesaid, (enumerated 16.) made, and shall 
also be subject to all penalties and forfeitures incurred by 
such person or persons so using such wprk-hoasc, or other 
place, for any c^ence against this act, relating to the said 
'duties upon caudltn;; and that it shall and may be lawful, 
in all such cases, to levy debts and penalties, and Use such 
proceedings, as may lawfully be done by this act, in case 
the debtor or odender were die true and lawful Owner of the 
tiriine. 

..Vud, by ^ (J7, it is enactcil, *'Th4t all and every the 
powers, authorities, directions, rules, methods, penalties, 
fot fciturcs, cluuse.s, mutters, and things, which in and by 
** 12 Car. C. f. 24. or htf am/ other law now in force^ 

** relating to the revenue of excise upon beer, ale, oi' other 
liquors, arc inovidcd, settled or established, for managing, 

** raising, levying, collecting, regulating, or recovering, ad*- 
judging, or ascertaining die duties thereby granted, or any 
of them, (other than in such cases, for ^'hich other pe* 

** iwliles ami provisims are made attd ptescrilfed by this 
*** f/r^)sb !41 be exercised, practised, applied, used, and put I 414 1 
*'■ in execution in and for the managing, levying, collecting, 

** initigatiiijg, recovering, and paying the Said duties upon 
candies mareby granted, a.s fully and etfectually, to all iii- 
tents and purposes, as if all and every the said powers, 

" ^'r. were partkulariy rejYcatcd, and again enacted in die 
body of this act.” 

After the first argument, Buller, Justice, observed, th a|t 
k was clear tlie action would nut lie against the justi^^ 
because the w'arraiit followed the words of the act of parlia¬ 
ment ; and Uicrcfure, if the goods distrained wi^ not liable, 

B 2 die 
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tfie dfficers had iujted tvidiout a|py authority. Th6 rest of the 
court seemed to be of the same^opviion, and the counsel for 
the plaiiitii&.gave the case up as to the deleudants Siulse and 
Benifdtt. 

Rut, with regard to thi legality of the distress, they in¬ 
sisted, tliat, as the assignment had been timde before the 
coi^jk'iction, die goods were no longer in tlic custody of the 
makers of any body in trust for luin, but iu the hands of 
the assignees as trustees for die creditors; and, therefore^ 
they were not liable to be distrained under the Idth section 
of ^ AimCj c. 9, Tills section didiered, tliey said, niateriallv, 
from 1.5 Car. r. .11. § 13. which subjects brewing utimsils 
to the duties and penalties into te/io.se hands .were/*, or by 
i^haterer titfe, they should come. There'might be a good 
reason for the dinereiice between the two provisions, lly 
15' Car. Ql the beer mui materials are not made liable; and, 
as to the brewing utensils, tliey arc of a bulky nature, and 
of great value, iiol liable to be often sold or transferred; 
and, therefore, purchasers might be expected to eiujuire 
whal liens there arc upon them; whereas caudles, and ma¬ 
terials for candles, are‘ the daily subjects of .sale; and it 
would be highly inconvenient, if Uiey could be followed for 
the duties and penalities bto the bands of third persom. If 
the law were so, no person could safely purchase candles, 
or any thing employed hi making them, in open shops. The 
27tli section of the statute of Queen Anne diit, indeed, ex¬ 
tend all the penalties and inodes of recovery mentioned iu 
former excise laws to the ca.se of candles; but, by the «*x- 
reption in tlic same section, this was only to be in cu.ses 
for which no penalties or provisions were enacted by the 
statute of Queen Anne itself.; and tlie present was a <-a.se 
w here a ni.‘w provision wa.s made by that act; the candles 
and inatcriuU being thereby rendered liable, which beer, or 
the fiiatcrial.s for brewing, a^e not by Uio act of 15 Car. S. 
'llic lytli section of the act of Queen AnnCf only meant to 
.give tlie King the siinie remedy by distress for tlie duties 'dnd' 
penalties, a^ he hud at common* law, or under the statute 
of 33 lien. 8. c. 31). by a writ of extent; and as an ejttent 
does not, in the case of bankruptcies, attach on the goods; 
if ksued after tlie ussigniiicnt, nor, in tlic case of actions, 
if after judgment (which last point was settled in the late 
ca.se of Vppom v. Somner in tlie Cotnmou Pleas (aj;) ao 

here 


Cu) C. li. H. 1<). <5co. 3. 2 Blackst. 12.51. 1294. [?j 

[r] If^iscasc was reconsidered at scU^ 4 .T. JL 402, and the 'doctriBe 
great Ici>!|th in tiiat of Biorbe r. X)ay- here cited from it was fully establish¬ 
ed 
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here the auwgnment beiitg previous to tlie convictum and war- 
raut of distress, the go^s wire not Uahjp. Indeed die very 
clause in ,Uic warrant, directhig thp overplus to be; paid to 
Bishojjf showed, that tliis distress could not be jusdtied; for 
how could hie be entitled to the overplus of goods hot hi^ pro> 
perty, but vested in the assignees to be distributed among liis 
creditors,’ 

On tlie part of the def^dants, die law witli regard to''ex> 
tents was admitted to be as stated; but it was 8ai(l,'that it 
could not affect this question, winch depended on the words 
of the excise acts; and that there was no substantial difference 
between the two clauses of 15 Car. 2. c. 11. and 8 Amet c. 9; 
or, if there was, the general provision in 127 . of, the act of 
Queen Anney extended every remedy given by the one to cases 
under the odmr. Tliat the general policy of all the excise 
laws, is to give a lien upon subject-matter of the duty, and 

'the utensils employed; and with regard to malt, (the fir^ act 
concerning which was 13 Wiil. 3. r. 5.) it had been decided by 
the court of Exchef/uer in two different cascss, viz. the Attor- 
(leneral v. SenioVy and Hex v. Eowlevy that, though there 
has bi'cii an assigiiincut under a commission of bankrupt, it 
continues liable in the hands of the assignees. 

I.4ord Mansfiklo, —case,'by uKlinission, giyesupa 
great part of tlic argument we have heard; for it admits, tliat 
the goods ill the bunds of the assignees were liable to the 
duties. We tliink the question depends entirely on the 
I Will section of the act of Queen A fine; imd it ^ clear, by 
that section, if the goods distruined were liable tcl the siugic 
duty, that they also were to double duty. Hie question there¬ 
fore is, whether the assignees do not, by privity, stand in tlie 
place of the bankrupt as to till the rest of the world, 'riwy 
are his reprcseututives. Every equity that wodld aftect hhn, 
they are liable to. If he has pledged, they must rt'deeiu. 
'J'hey Cannot have the wife's chose in action, without making a 
provision for her. Tlie case of third jmsuns, who liavc bought 
candies, is very different. Tluj warrant does not reach them, 
'i'his Is not a new question. It bus been repeatedly detenniued 
in iRe Exchequer, that as to diis sort of lieu, the assignees 
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erl. Ncverthrloss the authority of both 
eases lias been since * xpressly over¬ 
ruled ill a case of tlie \. il'clls 
9jtd AUnutt, which was many years 
pending in the Kxcbcq»er: j|nd the 
law upon the subject now remains un> 
settled among these contiicting deci¬ 


sions ; the same ]xunt having arisen 
in ii case of ThurAon \. Mills, 
was aiguod in the King’s lii-neb-. Mi- 
cliiieliiius, 50tb G. 3. upon r'special 
ease^ and is new ojiishi’-vd to be re* 
argued on a special verdici -• 


B3 
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1780. bankrupt are the same. TTie cases of t/ie Attorney 

General v. Senior‘(1), and ;;c v. Fowler (^), are m 
point. 

llje Postea to be delivered to tlie defcmiants. 


(1) Hint was an information, in tbe 
Unirt of Exchequ^j in 1739» by tiic 

Attorney Oenerah (^\v»lindhy Uydvr^ 

.ft^nirist Senior, a bankrupt, and kjs 
two nssi^ntTS; which sot forth, that 
Sf'rior, (being a maltster,) between 
June 1737 , and the Moy before the 
tiling the information, made malt for 
sale, for which a duty of sixpence a 
b^ushel ought to have been paid ; and 
that, in January 1737« u commission 
of bankruptcy issued against him; 
that, at the time of liis bankruptcy, 
bo was indebted in divers sums for 
duties on malt, and was possessed of 
several quantities of malt, for which 
no duties had been paid ; that the 
assignees had disposed of that niiUt, 
part of yrhich had been charged with 
tlie duty by the pfHcer, and part not; 
and that the duty for the same was 
still owing; that the assignees had 
been applied to for payment, and had 
reglicied to pay, and refused to dis¬ 
cover tl’.e quantity they had possessed 
themseives of; and praying a disco¬ 
very of tiie quantity of malt the bank¬ 
rupt was possi-ssed pf at the time 
of the bankruptcy, npd whether the 
same was then charged with the duty, 
and how pinch malt came to their 
hands for which no dufy had been 
paid, and how much the duties 
amounted to, and that they might pay 
the same to the King’s use. 

'I'lir bankrupt, by his answer, ad¬ 
mitted, that at the time of his bank¬ 
ruptcy he was indebted for limit du¬ 
ties xyy. and was then posstssed of 
7-4 bushels of malt, wliiph '"'as snr- 
vej^d and charged with the duty, hut 
po^p^Tt thereof-paid. The assignees 
said, r^t ail assignment was piade to 
fhenf oQ ^fthlj. 24 .th of January, that 
they poss^st^ bud sold 724 bqsliels 
«f gmlt, the duty 6u phicli amounted 


to ^18. 12*.; that they had no no¬ 
tice of thp debt due to the Crown, 
until after they had sold the malt; 
that, afterwards, they had notice, but 
refused to jmy, not thinking them¬ 
selves liable; that, by the bank¬ 
ruptcy and jibsignnieut, they were ad¬ 
vised the property of the plaiiitifl’i 
etiects was divested from him, and 
legally vested in them, without notice 
of the King’s debt, and before any 
step was taken on his bclialf to affect 
the proimrty, or render the bankrupt’s 
effects liable to the demands of the 
Crown. 

The Altontey General replied; and, 
on hearing him, and the Solicitor Ge¬ 
neral, for the Crown, and Mr. Uooth^ 
and hir. IVilbrakani, for tlio defend¬ 
ant, it was referred tp the. Deputy 
llemcmbraiicer, to examine, and re¬ 
port to the court, wha quqntity of 
malt had come to the hands of tho 
assignees which belonged lo the bank¬ 
rupt, and to take an account of tlio 
value then of, and li!;cuisc of what 
money was in arreiir from, and due 
and unpaid to his Majesty by, the 
bankrupt, for the duties on th<' said 
malt; or on any other, and w'liat, 
quantity of malt made by him at the 
time wiien the assignees took posses¬ 
sion of the malt belonging 10 him— 
all just allowances'to be made—the 
cause to cpiituiue in the paper tilAlio 
report. 

On this order the assigif.'os submit¬ 
ted, pud paid the duty, and no furllicr 
proceedings were had. 

(2) T'bo V. Fowler enmo 

on in 1779 . On the 15 )th of May, 
1773 , a ci>iTipris.sinn of bankrupt issued 
against Fquier, who wms that day 
found H bankrupt, and a provisional 
assignment executed to the messenger, 
Oil the SOtk of Mq^ an extent isstunj 

pgainsi 
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a^iainst him. upon an inquisition 
rakin that morning, for above ;823b0 
due for malt duties, directed to the 
sbcrilT of Suffolk^ who, by virtue 
thereof, entered on the bankrupts 
premises, and seized upwards of the 
value of ^2300. The assignees ap¬ 
plied to the solicitor of the Exeheqiiery 
and to the sheriff to withdraw the ex¬ 
tent, and deliver up the malt. This 
not being done, they presented a me¬ 
morial to the commissioners, re¬ 
questing that the money 
[ 417 3 arising from the sale of 
the malt might be paid 
over to them, the malt having been 
?old by the sheriff under a writ of 
Venditioni exponas, which had issued 
on the return of tlic extent. Upon this 
a rule was made by the court of Ex¬ 
chequer, on the motion of Mr. Kenton, 
that tlic Attorney General should shew 
cause, why the assignees should not 
be at liberty to enter their claim of 
property to the malt, notwithstanding 
the time for so doing was expired; 
and to plead to the writ of extent; the 
money in the mean time to remain in 
the sheriff's hands. 

The Attorney General did not mean 
to shew can.se; so that the assignets 
would have pleaded, and the matter 
have come Ufore a jury*, but none 
of the facts being disputed, it was 
agreed, that the Attorney General 
should bring on the question on the 
validity of the extent, in the form of 
shewing cause. 

The counsel for the assignees relied 
on the effect of tno assignment tinder 
the commission of bankruptcy, and 
•the change of property. They udmit- 
red, that they were liable for the du¬ 
ties on tiic malt of which they pos¬ 
sessed themSclves; as to the other 
duties in arrear, tli^ contemUxl they 
wcr«; not liable. They relied also on 



Stract 

against 

Hulsk. 


the diiierence in the 
woids of 15 Car. 2. c. 

11. § 13. with respect 
to the excise on beer, 
bywhich it is enacted, 

** That all and every 
** the brewing utensils, into whose 
“ hands soever they shall come, and b)^* 
** what conveyance or title they shall 
“ be claimed, ^c." and those of 1.3 
IVil. 3. c. 5. § 18. (the lirst statute im¬ 
posing a duty on mult,) which wew 
not, they said, of so extensive an import. 

For the Clrown, the case of Hex v. 
iScA<or,andseveraiothcrdctcrminatiuns 
of the same sort, were cited : And 

The Court determined, that the ex¬ 
tent was legal; and that the malt lit 
the hands of the assignees was liable to 
all the duties in arrear; and the rule 
was discharged. 

The 18th section of 1.3 fFt7. 3. c.i5. 
(the provisions of which act liavc been 
renewed annually since 1 Anne, st. 2. 
c. 3.) is as follows; *' All malt in the 
“ custody of any maker of malt, shall 
" be liable and subject to, and arc 
“ hereby made chargeable with, all 
“ and singular the debts and duties of 
“ malt in arrear, and owing by any 
“ person or persons for any malt made 
“ by such maltster, or within his malt- 
" house; and shall also be subject to 
“ all p-nulties and forfeitures incurred 
“ by such person or persons so using 
“ such iiiaichousc, (or any odence 
“ against the laws relating to the du- 
" ties on malt; and it shall be lawful 
** in all cases to h‘vy debts and penal- 
** tics, and nsesuch proccedingsaguin.se 

such malt us it may be lawful to do 
“ in case the debtor or ollender were 
“ the true and real owner of the s mie 
“ mult.’'—’I'he 17 th section is in the 
same words, mutatis mutandis, with 
the 27 ch section of 8 Anne, c, 
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Tuewliy, 30th 
Ma>% 

A party having 
a nio.igagc anrf 
ahn a btfinli as a 
'^rturiiy tor tl>« 
same d«-bt, inay 
bring an action 
on tlie buiidi and 
armsit the de- 
frndantt prnd- 
inS a suit in 
equity fur a 
(urecliokurc. 
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Burnell € tgdinjl . Martin. 

' . , 1 - v > ■ . , 

T^OTION, hy G. fViifyn, for a rule to sliew cause, Mrliy 
"'A' 4 |io defendant tihould hot be disdiafged out of custody 
on filiug commoit bail, ii])0n an aibdavit, stating, lliat, hav« 
ii^ bo|;rtjW€d\£S<X) of the phmitr$^,*1»e |i^d given him by'wa^ 
of sefeurity, a mortage of a teiran for ^"fy-five ' years o| an 
estate let at ^£40 It year, and also ,a bond; tn^^t, the interest 
being in ancar, the plaintiff,a bill of foreclosure, 
had soon after got into p^Scssiou of the estatc> and had 
served die defeudmit with a subpostiu to hear judgment as on 
the 29di of Mop ; after which service lie had arrested him in 
an aetkm on die bond in' this court ;^aiid that tlie mortgaged 
premlms were an ample security fOr tjiic debt. Lord Mans- 
Fir.LD said, the motion could not be'ceniplicd with, for diat 
it had been settled over and over again, dial a person, in sucii 
a case, u at liberty to puhRm all his remedies at once; and 
the hde was retus^. 


Wcitnf^day, The King iigaimt the Inhabitants of Tramp- 

SUtMay. , ° 

TON. on Severn,. 

A rcrtificatcd iustices rcmovcd the w ife and chiW of Samuel Minett, 

reiuHi”d*otlii' • (he Iiaviiig left them,) from JRrflfiw/rfow to 7.>eMcrwe. On 
certify in!( pa- att appeal to the4narter-Si's.sions i^r Gloncesiershirei the order 
ridi.aiid rc- of removal was quashed, by an order now removed into this 
yrnrs, a Miii who colirt, wliicl) Stated as tullows :—In the year J I, the parish 
iiKMe**dui*hi''’'* TretJtente granted a.<ceititicate to die pdiish of Fratnpfon 

thatorac!'wins •Vew/v/, acknowledging JoA. M/wcU, and ..fi/zfi his wife, 
»himi jiiii er rv- (q |je settled in Tretherney htider which certificate they lived 
pany«r'tifi’t'd ^ HI I'ramptou till the luUtar end of 17o3, or the beginning of 
*u-’me«th*su*h wheii they voluntarily returned to Tte/herue, and^ad 

lurhrg'aHd afterwards a sou, named Samuel, bom then!. Job Minett, the 
servjcc. father, contiriued to live in Tret heme, for 17 c/r IB years ; 

when, 

i 

0\ l*f.*Wl!'e\','ULMga3ttg8" 


{vJSThis case has been confirmed certificated parish by the pauper, 
by tw^jkiibseqm-iit decisions, H. v. without intention of returning, shall 
Nexdngfoni,Ar»k!^ R. aiuV IL v. . amount to an ubaiKlonmenl; and that, 
Saitit Mic\aeV», Coventry^'5 T, R, dlthnug^as in tlie1attcrca;^)hcdaes 
52f»., In whieli the principle is dc* iufA^t affcrwards return, 
dared to be, that ^ quitting'of the. 
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\^hen, liavinf^ a relation in Frampton dead, he went by him> 
8 cif> (his wife being dead,) tu Possess liim^elf of the j^lfccts, 
and remained there about six fiioudis, when being taken ill, 
he w'as, by the parisli of Tretheruef recommended to G/ou- 
cester Infirmary, and there died. . •But before he w ent to 
Framptokf to take possession of his rclaUon’s effects, Sapimi, 
the son, was'hired for a year,to lUibert P'irrp, in Frampton, 
and lived with him for two oc three years. On going out of 
P'irry*k service, be' >^qs hired again in Fmmploii, to liu'Iutrd 
Cluttfirbuckf anil.lived' with him for two or three years, and 
till after his father died. Tlie son afterwbrds married, and 
had a child, and his wife and child w ere the paupers w ho were 
removed by. the two justices. 

X>g/{/{»i7g..h^ be^tn to sltew cause why the order of ses¬ 
sions should not be quashed, and cited ilex v. Sowerbp ( a), 
and Rex y. Taunton Sf. Mary Magdalen (b)^ but .Ix)i'd 
MANsriELD directed ,the counsel on tiie other side to 
go on. 

Hou'orlhf and Ctyfford, in support of the order of removal, 
observed, that, in'the case of Hex v. TautUou, the circum¬ 
stances wcflTe'"very particular. 'Die extraordinary leugtib of 
time dunng which the certificate had slept, was considered as 
,a waver of it; but they seemed to doubt the law of that case. 
It had been settled, diey said, in later cases, (as in Ilex v. 
Spot laud (c),) tliat a voluntary removal of a certificated person 
from the parish to which he has been certified, will not vacate 
the certificate; and this without aiiy regard to any interval or 
length of time. If a pauper can, by icugtli of time, desert 
and annul a certificate, how' is the line of liniiUttion to be 
drawn ? If a month's absence from the parish will not ik), will 
a year, or 10 years, or 18 }*ear8 ? By analogy to the statute of 
limitations, QO years, at least, ought to bo required. Here; 
tliu certifying parish did not look upon the certi(i<;ate as at an 
end; for they reconuneiided the father to llie (i/oucester In¬ 
firmary, considering him still as their parishjoner. 

Lord Mansfielu,—‘T he exact chcumstances of this case 
have not occurred before, though the principle of desertion, 
by hhig di-vuse, is to be found in that ot Taunton. But, here, 
^hert: was uo faith given by the parish of Frampton to the cer¬ 
tificate, as tn Samuelf wlioni they never heard of till he came 
thei'e as uti emancipated |)ersoii. The case scf'ins to be tiuich 
stronger tluHi tlmt of Taunton. 

WiLLEs, aud AsHIjicast, -Jifsiices, of the same opinion. 

Buller, 


41S' 

nao, 

. 

The Kiv® 
against 
Frampton. 


C } 


t'a) II. ‘Z'ii Gco. 2. Burr. ScUl. da, fe) JBT. 5 Q. 5. Ca. No. 

Kq. 130. ; . . 170. 
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1780. two justices, and the court of King’s Bench having been 
moved for a mandamw to tlfr mrveyor of that township to 
The Kiko collect and levy it on the itdi^Mtaiits thereof, a rule to shew 
against cause svas ^*anted, which was argued this day, by Bearcrojl, 
Toarx'sHSKD and Cott]per, against the rule, and Dunning, in support 
of it. 

It appeared, from the afidatiti mi the part of (Vi^on 
townsh^,‘that me inhabitaiits of each df the two districts arc 
bound,'ey prescription, to repair oiily’^^ti^'’part of the high¬ 
way as is situated in their respective districts. ' 

Against the rule for a inamiamus, it w'as argued, that, as 
die indictment and conviction were of the tehole parish, 
the rate was void, for that the justices were only autho¬ 
rised by the act to direct a rate to lie made on dieparfs/i, 
township Or p/are, presented or mikted. If the township of 
Whton Was uititled to the exemption they now claiiticd, they 
ought to have appeared, and pleaded ^cialty to the mdic&> 
inent. 

L^d Mansftklo absent. 

WiLLSS, and Ash HURST, Jmtkes, were of opinion, 
that they were not so tied down by the w’Ording of the 
42S ] statute foj, but that tli^ might construe it agreeably to 
the justice of the *case in the present instance. Tliat die 
words would admit of such eonstruction. That, as it was 
swem directly on die pmt of Wiston toWndiip, (and not 
expressly denied on the other side,) diat tliey bad no notuxi 
of the i^ictiheiit, and that dto inhabitants of Kingsley towu- 
ship alone bad taken the defence upon tliein, it ought to he 
considered as being substantially an imlictinent merely against 
Kimsky. 

Buulcb, Justice, concurred; but thought die monrA/mr/s 
must be a special writ, suggesting diat the part of the high¬ 
way, which was the sitbietT of the indictment, lay svlioily 
in Kingsley townsfaip, and that the two townships wore se]>a- 
rately bound to lepair (heir respective parts of the Idglmas, in 
order to gi\c the inhabitants of Kingsley m oppoifuiiitj to 
traverse, bt the letum, either of tliosc tacts. 

To this tilt* two other judges assented. ' 

'Jlie nile made absolute. , 


fbj § 45 4' 47. 
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)Rsad against- Willak; 


Vridiy:, ^ 
Jhbc. 


/ 'SdebitatiU ^ay, and st&ble-room^ Hori» employ-“ 

/oundfor bAf»oa the ^jmda^t. llteVause ^iiirj^aKbii- 

wts'tricd at the laiat JLeitf afuiizc^ fpr the countyAf Kenf, before leiaWc under tits 
AdHHp'Rsj, JusHc^t Widict foun^foif the pfeiii- S'ihcr“th’y • 

tiiV> with J£A7» ^ daniages^ subject to the ophiion of the belong to tuc 
court on a case which sUled; ' . fu™"ihSfbt^ 

.'Il)at {t a^p^red, upon trial, that the plaintiff vraa service by ceu- 
ao h^eej^. at Itoche^i the defendant Mras a con- 
tractor With' the Board of |Oithiance, for supplying«. horses 
for the'royal traui of . artillery, under .a control dien. sub- 
sisting wiA die Board for diat parpbse; that two contracts 
were given in evidence; that, on the 10th of Novmberf 
177H, dve horses, die. property of the defendant, and 
marked with the initials <ff his name, and widi the initials 
of the Ktng^i name, and the crown, on the left dank, wore 
iaiktedf on the plaintiff, at h|s inu at .Roehesterf upon their 
return from the service of drawing the artillery aud ammuni¬ 
tion for part of .the army at Coxheath camp, under a route 
received from the commander ui chief at Coxheafh; which 
w'as pi^ducwi in evidence ^ that the horses continued under 
the same fillets till the 5th of J«ne, when they were attached [ 4,^3 ] 
to another regiment on actual sei-vice. It Au thor appealed in 
evidence for die defendant, that, in the years 17*15,. 1746, 
and I747» when dio artillery .marched with the army into 
Scotland during the rebelliob^ the horses dewing the artil¬ 
lery were imiforoily billeted ,in the same manner as the dr»* 
goon horsM, and odieh horsea of the army; and that, in the 
year I75(^ the horses drawuig artillery and ammunition wi^- 
gona, though not in company with, troops, wrere billeted like 
other horses of the army under die .mutiny act. No evidt;nctt 
was'^ivcii oil die part of the plaintiff to contradu^ the. d«' 

^A-ndant's evidence.—^The question stated ft>r the opinion of 
*the court was. Whether the defendant, tinder the i^ve cir¬ 
cumstances, had a right to billet the horses upon the piaintiff, 
inthesameynanner, and at the same rate, as the horses be- 
loDg^g to die light hqiaq ttid dri^oons are billeted tiodhr the 
mutiny act If die court should be of <^i^ion, .diet the 
defendant had not that ri^it, then the plaintiff to tie at liberty 
to enter u|)judgment on his verdict for the .£17* tts. andcosts^ 

Vut if the court should be of opinion, diat he had a right,. 

dien 

^ r. ' . 

ip (7es; 3. c. td. 
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11k AO 
against 
Willan. 


[ 4^4 ] 


then the verdict and judgment to be entered for i?l. 6s. 0^* 
and costs. • I , 

'Die case was this day . 'lurgaed, by B. Hunterf for the 
plaintiff; and Erskinei for the defendant* 

Hunter divided Iihr argument into four Iicads of objec* 
; contending, 1. TKat the .mutiny act, behig in deroga¬ 
tion of the common ri^ts of the'Subject, ought not to be ex¬ 
tended J&y construedon bi 7 did strictletter; and tl^t'^no 
billeting of any-'sort is legal,- ^^thout it is exprissJy authorked 
by act of padhimeid; as was manifest ffbm die petition of 
rights fa ihp statute of SI Car. 2’. c. l\ § 54.. that of SO 
Geo. Q. c. 2.''wl!icli was necessary;' in order to aiithdri^je- the 
billeting of the Hestian troops'^ who were brought over itir 
the defence of tliis cmiuhry in the last war, add mj^^SOth sec¬ 
tion of the yeiy act on which die 'present aictiinv arose (b ); 
which toiitahis a similar provi^tda relative to America}! troops 
in. the service’ of this country, and sent over here, Q. Ibat 
ardllery horses are not' within the reason and spirit of the act, 
as dragooon horses are; for that, as to tiie latter, tlicy could 
not be' separated from the soldiers, without great inconve- 
aied^ and confusion. 3. That die defendants horses were 
not on a march,^but in winter quarters; and, if the act 
could be extended to ardlleiy horses'wben on actual service, 
it could not apply to horses' not in actual employment. 
4. That, supposing die Board of Ordnance to have tlic power 
of billctuig in such cases, that pUwer could hot he extended 
to'a contractor, like thd defendant; for the Board, it might 
be suppo^, would exercise such an authority without fraud 
or ab'Hse, to which a pnvatc contractor would have many 
temptations. 

JErskinef on die other side, contended, th.'it the real ques¬ 
tion before the court was, whether liorses thawing the artil¬ 
lery ato within the true nicatitng of tlu' provistoiix in the 
mutiny act; and that the circuintttance of their'being fur¬ 
nished by contract did not vary the case. By the commoii 
law', he said, soldiers wCre billeted in the most oppressivo 
manner, without any restriction ns to' die time, the nut^.1ier, 
or subsistence; but tliis mischief was n^medied by the peti¬ 
tion of rights and the subsequent acts relative to, this subject. 
Cun it be ai^ed, that there is no authority to'billet horses ? 
The reasoning on the part of the plaintiff might be employed 
in support of tlim prqpbshioti; for, in the enacting part of 
the statute, coitcefning bUlqttn^ dierc is no notice taken of 
horses QJl'-MJy. 99 rt. 'Ibe omy words are, the odlccrs 

> . soldiers 


p4) S Car. 1. c. 1. $ 6, 


(5) Iqi the mutiny act of 30 Geo. 3, 

«. Iritis §7^. ' 
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soldiers m his Majesty’s smicerpV’ But the billeting the 1780* 

horses, was considered by die T|egislatuTe as a consequence; 
and accordingly, by a subsequent clause, after reqiting, that Read 
great inconveniencies have arisen, and may'-arise, in such against 
places' where horses or dragoons afe or may be quartered^ VVillait. 
by die billetii^ of the men and their horses at different 
houses, contrary to the true intent and meaning of the act, 
it is.enacted, 'niat> in all places where ho^se.or dr^igpons 
** shall bn.quartered, the men and their horses shall be 
** billeted in. one and die same bouse. Sic. (M ^ So, in 
the clause regulating the rate of subsistence, there is a par¬ 
ticular provision, fixing the allowance for each horse 
'Hiere can be no, doubt, therefore,^ that dragoon horses may 
be billeted; and, by the 79th secdonfd^, it is expre^y de¬ 
clared, ^e officers and persons employed in the 

several trains of artilleiy, shall be, at all times, and in all 
** respects, within the intent and meaning of every part of 
** the act(4)i* the drivers therefore are clearly billetablej [ 425 ] 
and how strange an interpretation would it be, to hold diat 
theyaxo, and that f/rerr Worses are not! It is said, that this 
statute ought not. to be extended beyond the strict letter; 
but this, like all. other statutes, must, while in force, receive 
a construction consonant to tlic true intedt and meaning of 
the Legislature; and, as to the present question, the practice 
in the year 1745, as found by the case, is clearly explanatory 
of the intention. Frequent instances cannot be expected. 

Artillery are not wanted, unless in cases of rebellion, or inva¬ 
sion, and indeed the section last mentioned relative to tiie 
trains of artillery was not introduced till the year 1740, or 
1741; for it is not found in die mutiny act of 1739. As 
to the contract, it is a great public benefit, since it enables 
die Board of Ordnance to save the expence of inaintainiug 
horses unless when diey are actually wanted. By the present 
contract, wliich was given in evidence, and is referred to by 
the case, die defendant is bound to keep and niaiutaiii his 
horses at bis own expence, and to keep them in readiness 
till out, (die ordnance giving tm day notice); hut, 

when they are mustered, they are to be paid for at the same 
rate widi drasoon horses. It is said, diat die defendant's 
horses were iu winter quartei's. That is imraateriu). The 

question 

(a) .19 Geo. 3. c. ifi. § 2<), p. 369 . (c) Ip Geo. 3. c. iC. § 37- p- 

Same § of 20 Geo. 3. c. 12. and § 22 20 Oeo. 3. c. 12. ^ 37. 4 Geo. 3. c. 3. 
of ^ Geo. 3. c. 3. which is the mu- 4 
tiny act, printed in Ri0'head's bta- (d) pa. 401. 
tutes, (e) 20 Geo. 3. c. 12, § 77. 4 Geo. 3. 

(A) 19 Geo. 3. c. Id. § 31. pa; 373. c. $. § 73. 
aOGeo. 3. £. 12. §31. 
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Ri VO 
ugiviiist 
WlLLAX. 
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question is, %vlietiier Uioy yfere musterei), and in actual ser« 
vice, of wkicli>Hiere can no doubt; for it is stated, 
diat th«^ were under a route frenn die commander iir chief; 
and, by the contract, diey are to continue m service for 
dfty days certuin, and 'until a written oodee ftoin the 
ordnance. 

Umlept in reply, insisted, dmt, in die s^sistence clause, 
all litil|i'tabl« horses fi;erc luesait to be specially enumerated, 
fuid artillery {yonct are not meudoned, 1 le observed, tliat, in 
174J, thd artillery horses were biHeted only duriti||r the inarch 
and actual employ tAant of< the artiUery, mid diat it could not 
be aecessaty uiat. horses should hedc^ept «t the expence of die 
subject from Notember dll order to be employed in 

June* 

JLovd Hansfielh,—^T bo £eic^ of this case only gi^e 
room for the que^n, whether aitillery horses are entitled 
to be billeted; and I thiulc dm affirmtive has been argued 
oiMiiiaiiswenible grounds. Tbe dragoon horses are not mcn- 
doned, expressly, in die enaedng park but the horses and 
men are cqiwiilei ed as inseparable. It is no wotaier diat thci e 
was not, at first, any provision about the artillery, because it 
is so seldom wanted. But the clause iutroduecd'ki 1710 is 
ctecisWe. It men'thais particularly die payment of quarters^ 
which must extend to the horses gs well as the meiiemplo)ed. 
Tbe reamn certahilytoxtends to them, lloitws are more ne< 
cessary fair artiUmy <iian fin* dragoons, because tbe ardllery 
cannot posdbly be mafle use of without them. Hie circuni* 
Miaiice of (heir being hired under a coutiact does not alter the 
qucHtiun. 

\S"iLi.BS, Jumcef —^Under the deduction that those hmscs 
wore nm*steii'd, and to bc^roHudered aa iu actual service, 
(which I think, iipuiitho case stated, they were,) i am of opi« 
nioii du>} wiTe billolablc. Odiervi^se 1 should dunk they were 
nut. 

^siiuvRST, of the. sjDio opinion. 

Bvi.i.cr, JuvUu'.— 1 am of tho sonic oimiioii. I thiiil 
the 7Kth acctioii has the same o{veratiuii ail if iq^.dlery 
boise'S bad been meutiuutHl in all die tbniier parts of tiie 
.act. 

The verdict to be eutcreii finr (>$• 9d, only. 
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The King Cozews and Another, 


SalurduVf 
9(1 June. 


"When a justice 
ol tilt! peace act* 
front indirect or 
corrupt motives, 
the court uill 
punish him hy 
information.— If* 
a Itmtfhrd tender 
the poor-rate for 
his U'Hunt, the 
ovevse'T. iiiust 
rccciv;- it, and a 
n jrrai.t nu^l.t 
nut to lie granted 
hi diiiraiii upua 
tlie tenant. 


[ 4C7 ] 


'■pIIE right of ehscling members to serve itt' parliament for 
^ the borough of J)orcJiester, in Dorsetshire, accMiig to 
the last resolutiou of the House of Commons {a), ** Is ui 
** (hr iiiliabitants of the rai4 borough paying to church and 
** poor, ill resjicct of their personal estates; and iii suck 
** permits as pay to the church and poor iii respect of tlieir 
rea/ estates wiUiin the said borough.” It is a pretty general 
pnuriire in the western parts of England, for tlie owners to 
pay iht' poor-rate instead of the occupiers, who aretlie persons 
rateable under the statute of Ethabeth {b). On a jicutioii, 
complaining of an undue election of members to serve in 
parliament for Dorchester, which came on to be tried before 
a seltct eonimiltcc, appointed under the statute of 10 Geo. 3. 
1 -. Ki. on the'ii2d of February, 1775, it was contended, by 
the counsel for one of the parties, that ** such persons as pay’' 
ill the words of the last resulutiun, ought to be construed to 
mean such persons as by law were bound to pay, and that 
the landlord ought to be considered as the mere agent of the 
occupier, and as paying for him, so as to coniine the right of 
voting to occupiers. The cuniniittee, how'ever, detennined, 
iifioii cvuience of the usage, both before, and since, the date 
of the resolution, “ ITiat such persons as pay in respect of 
** their real estates, though not inhabitants or occupiers, have 
a right to vote in that borough (fi)." 

In consequence of this determination, there was, previous 
to the last general election, a great struggle in the borough, 
whether the poor-rate should be, in fact, received from the 
landlords, or the occupiers. 'l1ie occupier of a paiticular 
house having been rated by name, he was summoned by the 
defendants, who were two justices of the peace for Dorches- 
ter, tQ shew cause why he should not pay the rate. On the 
»lay for shewing cause, the overseers of the poor attended, 
iMid also a pei-soii who was the grandson of the owner of the 
house, and wiSo, in the presence of the defendants, tendered 
the sum assessed to the overseers. The defendants asked him 
who he tendet-ed it for; to which he answ'ered, he tendered it 
for his grandfather. Uliey then asked him, “ Don’t you 
tender it for the occupier r” To this he answered, “ No; 

“ I tender 


faj I8lhil/a^, 1720, Journals, vol. CbJ 43 Eliz. c. 2. § 1. 

XIX. p. 36'3. col. 2. Vide 2 Geo. 2. c. Cases of Contr. Elect, vol. 2. 

24. i 4. u. 358. 

VoL. II. C 
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17S0« " ^ tender it for my grandikther/* The defendants then asked 

the overseers, if they would t^e the money? which they re* 
The Kiwo to do; and thereupon the defendants immediately 

asainst > wairant('d^ to distrain for it on the goods of the 

^ZEKS. occupier. By the lease, fiie landlord had expressly stipulated 
to jMy the poor-rate. 

This was an application for an information ag^st the de« 
fendantfi, and, by the affidavits ou the part of the prosecution, 
it was sworn, that they had acted, (according to me belief of 
the prosecutor,) feom corrupt ai^ criminal motives, and to 
serve election purposes* This was positively denied by the 
defendants, but their i^davit did nc^ go on to state their tea- 
sons for granting the warrant. 

The l^citorGeneraf, Morris and Rooket shewed causc.-^ 
Dunning for the {Mrosecution. 

l^dMANsriELD^No justice of peace ought to suffer 
for ignorance, where the heart is On the other 

hand, when magistrates act from uiraiie, corrupt, or mdirect 
motives, they are always punished by tins court* It h impos¬ 
sible for these defendants to exoise themselves upon die 
[ 428 ] ^itnd of ignorance. In many paits of the kingdom the 
landlord pays the poor-rate for his tenants; and it is sworn, 
that the landlord in question bad actually paid 2B rates before 
this, widiout any ohiectioii or dUHcuUy being raised. Wliat 
possible reason could theie be for raising one now, for the first 
time? The justices must have acted with a view to make a 
point to serve the purpose of an election. 

Hie court proposed, that, upon the defendants’ undertak- 
ii^ to pay the whole costs out of pocket incurred by die 
application, the rule should be disdiaiged, whidi was accord¬ 
ingly done. 

fdj 43 EHt. c. 2. § 4. Err v. PiUtner, E. 1 Geo» 3. 2 Burr* 

Even «hcie he acts iffcga/Zy. 1102. 


Smith and Others agaitist Dovers* *’' 

InanMtioaoA A CTION upon a bill of exchange for £65. payable 50 
rt*2ge° against the acceptor.— Fko, luat it had 

kt plea of SB been corrupdy, and against the form of the statute, agreed, 
vMia!udth!it October, betel eeii one Bowden pd one Ro- 

ibeMKaigtvcn 5ittsoit, and the defendant, that <S'oii!^rn aad JRobitistat should 
lend to the defendant .£'80. and should forbear and give day 
nau^iM piBiii- of rayment thereof to the defendant from thence till the 20th 
^ December, and that for such forbearance he should pay 

•lleeaen?«B<i ,£5.; that after, and in pursuance of this agreement, on the 
SSiISSob!** said 25di of O^obet', they advanced the ,£80. and that, for 

^ the 
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the semiring that sum ami the .£5. it was afterwards, {viz. on 1 7 gO. 
the 1 st of Novendter, being thtf day of the’ date of the bill,) 
furtlier corruptly,^, agreed between them, that Sottdeu and Smith 
Robinson should draw a bill for £^p. payable 50 days after against 
the date to the plaintiffs ; that, in fact, they did, after making Uovees. 
the liist mentioned agreement, and in pursuance thereof, and 
for the purposes aforesaid, draw such biU, 'tad that speh bill 
so drawn was die idemilcal bill in the declaradon meiitiduedt 
that the <£5. so s^yedd to be ^ven, and so resoved and made 
payable, exceeded the rate of £5. per cent, for ode year con^ 
trary to die statute; by means of which prenuses, and by 
force of the statute, the said bill wsiS wholly vmd', and of no 
force or effect in the law.— Replication, (after ft ^neral pro> 
testation ^at the plea was tosufmdent,) Hiat the bill was drawn 
by Sowden and Robinson, and delhroed to the plainlifis, for a 
good,and valuable consideradon, without this, that it was cor¬ 
ruptly, anyd^fuminst the form of the statute in sudi case made 
and provkiuEwttittd by and between die said Sowden and 
Robinson, and me defondnit, m manner and form as the de> [ 429 ] 
fendant had alledged, ** and this the plaintiff are ready to 
" verify, wherefore, — Special demurrer ; For tliat, in¬ 

asmuch as the said traverse in the said replication contained 
denies the whole substance cf the plea of die defendant, as 
to the said premises and undertaking, no inducement to the 
same was necessary; nevertheless fhe plaindfis have, by an 
unnecessary and superfluous inducement to'sudi traverse, ren 
dered a conclusion of the said replication with a vendradon 
to the court necessary [ 1 ]; whereas the sUki replication, (had 
the inducement to dte said traverse been might and 

ought to have concluded to the country, and the said plaintiffs 
have thereby calculated die siud replication for the introduc¬ 
tion of an unnecessary and vexatious length of proceedii^; and 
also for that die inducement to the traverse, containing no neW 
matter, is, in itself, immaterial, superfluous, and uiinecessaiy, 
and tends to prolixity in pleading; and for that the said 
replication is in various other respects uncertain, insutEcient, 
and esformal. 

Marshall, for the defondant,—Where matter is specially 
* pleaded. 


[ 1 ] If the special traverse had, in 4.) and RoDiMon v.Ka&y.(l Bur. 517 .) 
truth, denied The whole matter of the where this point' came directly in 
plea, it might have concluded to the question, on the pleadings to the i 3 tb# 
country,^ notwithstanding the intro- count of the d^laration, and the con- 
duettnry inducement, and the formid elusion to tbecountry, though special- 
wdtds, “ ahsqw hoc,*' The contraiy, ly demurred to» was held good. Vide 
indeed, i*. stated to have been said by nipm, also, Boyce v. Whitaker, p. 95 . 
the court in Baypham y. Matthews, Note iO]» 

But vide Haywood v. Vows , (1 Salk. 
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17 80. pleaded, in the affirmative on the one side, and in the negative 
4 , — on the odier, a special traver|c is unnecessary and im^>roper, 
Smitji because there is a sufficient issue joined, without carrying the 
against ploa *>ny further. Here the matter qf the plea is fully denied 
l)bv£iis. ui the replication, which, therefore, should have been without 
an inducement, and should have concluded to the country. 
But the plaintiff, % introducing an inducemimt, and a special 
tmvesse^ has rendered it necessary to conclude his^replication 
to the couit, and put the defendant under the necessity of re¬ 
joining. Tlie principle I contend for is cstahlislird by the 
case of Iluhh y, JPhilips (u), and recognized and contimied 
by that of Human v. Truant (b)t Bayn/iam v. MaUhacs(c), 
will, perliaps, be cited on the otlwr side, as an authority 
[ 430 ] against me; but, if properly considered, that case will be 
found only to decide, tliat, where there is an inducement and 
a special traverse, the cmiclasioii must be to the court; not 
that, ill a case like the present, there ought to be such in¬ 
ducement and special traverse. On the cdntraryVthe doctrine 
I am contending for is there expressly admitted by the court. 
1^6 recent case of Boj^ce v. iV/titakerid), is also in point hi 
my favour. 

Coreper, for tlie plaintiffs,—^lu tlie case of Hainan v. 
Truant, the allega'lions in tlie inducement, and in the traverse, 
were exactly the same thing, in different words, both denying 
die whole substance of the plea. In Baynham v. Mattkem, 
the express determination was, that, wnerc the statute of 
usury is pleaded, and the plaintiff replies, that the security 
W'as given tor a just debt, and traverses the corru))t agreement, 
a conclusion to the country is bad, and in Robinson v. Ua- 
/ey(e), that case is cited, and Dennison, Justice, there men¬ 
tions bodi that and another of Fen v. AlstouJ f), as having 
decided, diat where the statute of usury is ple^d, die plain¬ 
tiff’ may, at his election, either reply, tliat the security was 
given upon another gccouat, and specially traverse die corrupt 
agreement, or directly deny die corrupt agreement, and then 
conclude to the country (g). 

Lord Mansfield,— This point is settled by the of 
Batfnham v. Matthews, 

Wijlles, and Asiihuivst, Justices, of the same opinion. 

BuLlbk, Justiccy^There is a distinctio£r which runs 
through all the caseSb. It is this: When the whole of the 
matter of the,plea is denied in the replication,*it must con¬ 
clude to the country; but when a parUcular diet allcdged 
in die plea, is selected and denied, thou the replication must 

conclude 

4 . 

( aj C. It. F. 42 Ft. Cro. El. 754. Ctl) H. 1$ 3. supra, <)4. 

(bj B. R. M. 22 Car. 2. 1 Mod. t'ej B.R. E. 30G«o.2. iBurr, 317, 
72. Cf) 1 Ram 320. 

(c) B.R,T.i Geo, 2. 2 871. (s) I Burr. 021. 
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conchidc with an averment. Ijet u.s examine this replication 
by tliat rule, 'lliis plea consilts of two distinct allegations; 
1 .1’hat there was a corrupt agreement: 2. Tliat tlie bill was 
given in consideration of that corrupt' agreement. The re¬ 
plication denies only one of those facts, vit. Tliat there was 
such a corropt agreement. Therefore, according fo the rule, 
the conclusion hen; was proper. If' the point w'crc new, 
much mi^it bd said on the other side, but the pi'iticiplc 
is settled and the case of Jiaynham v. Matthews is directly 
in point, and has been confirmed by many subsequent deri¬ 
sions; paHicutarly by Ctark v. Glass{i), cited in Robinson v. 
Raletfj wadi Samlford Rogers, iit the Common Pleas {k). 
In the case of liouee v, Whitaker, the whole plea was denied, 
Ttz* that the bond was given for ease and favour. 

Judgment fur the plaiutifis [f KX)]. 


1780. 

Smith 

against 

Dovens. 


[ 431 ] 


(i) n, R. T. 28 4- C£> Cco. 2 . 1 
Surr. 31.0 [r], 

rk; ii. as Cco. 2 . air?7.v. 113. 

[t lOOj Vide, as to the j)oinr in this 
ca‘«e, MuUiner v. Wilkes, B. il. E. 23 


Gio. 3; Bush v. Ltake, B. It. T. v‘3 
Geo. 3. & fifater v. Came, B. 11.11. 
24 Geu. 3. <3^ Hedges v. Samlon, B. 
R.F.. 28 Geo. 3. 2 Term Rep. 439. 


Hodges against Middleton and Another. Tuesday, 6lh 


^plUS was a case scut by the Court of Cliancery for the 
opimoii of tliis Court, whidi .stated; 

That Frances Bladen, widow, devised as follows:—I 
give to my kinswoman Mrs. jJnne Middleton, luv house and 
lands at Arlborough Hatch, and all my retd estate, in the 
parish of Barking, during her life, and at her death, to her 
children, iijion condition that she or tliey cousmntly jiay .£30 
a year for a clei^ynian to ofiicbte in my cha|)el, Sfc. and on 
failure of Uiese conditions hen; mentioned, tlicii 1 give the 
saidrhouse and lands to my own next heirs, to be enjoyed oii 
the same conditions; and, in case of failure of children of 
tny said kinswoman Mrs. Anne MUtdleton, tlien 1 give the 
house and lands afore:»id to her brotli^ Mr. George Hodges, 
and his children, on tlie same conditions; and, in case of 

faihire. 


June* 

A <1 ‘\i«o uf all 
tlif IC'iator’s 

ro.i! caiaic iii A. 
to /t. (iiiiing Hie, 
au<l»t i/.'sdcatli 
to tin- ■■lilldrcii 
ot* II. \t illi rt:- 
inaiiKlir over, 
g'\T» either ail 
(’Sl.'itO'tail to//, 
or ail e\l:itr tor 
lil'e to//, reniaiii- 
(ler ill tail to the 
cliildri‘11 cl' £/’ 


[f] See a note of this case in Serjeant as here laid down by Buli.kh, J. 
Williams' note to Haynian v. Gcrrard, with respect to ihe conclusion of rc- 
1 Saund. p. 103. a. where some e\- plications, 
ceptious arc stated to tlie general' rule 

C3 
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^Umre of-his (bUdreiv then,I dve stiid house aud lands to 

tl» sisters orsht^of Aemmidnm Mtddkttm .vd 
HpdgeSf to'b&. e^u{dljr<.(^ided or thpir ^u- 

dren^ ^ are livi]^ fd^/diat ,tmie.”>-u-That the tegtatrhc died, 
leaving.the hj^.h^ir at lawthat^Anne 

the nre^se^, and eiyoyed (hem till 
h^ d^di; disiifheMd i^(ie 4 ^jng at the death ^ the^sta- 
tm .|it(^^'<chddr!eiiy 4 wict by a»ionner.:htijd)ahd#^ie"nest by her 
then h\s&hsBc^|^JJoi^X^amb ^t,m 1749 >.JoAii 

Lambert Miadletotif and Anne wile, suffered a recovery, 
to the use of thdinaelvas Ibr life, and to the ^Udrt^.of Anne 
M 2 did/sto»A>|ii;fuch manner aa^hey-jointly,. or dte iur^or of 
ffiein, ^b^d appoint, and, .In de^ult of sudh appoihtinent, 
to the ohilihbn Aryte Middletw^by Jphn Joambert Mid* 

[ 432 ] dletoa^ ^ca|»t ;^e eldest,- and din heirs of the several bodies 
of the said chndr^, share attd-share alike; that, in 1761, 
dW, ^d, in 176% tier husband, dien Sir 
jMn Jjamhert Middtdo^ . died,- ^i^out havhOg marie any 
appointEnent; that^fnne Mtdd^^etoii bad issue livii^ at her 
children, <one of them by her first hosbai^,) who 
entered on the prcous^ on the death-of Sir John Lambert 
Middleton,, one of them being the eldest son-excepted in the 
declaration of the uses of the recovery; tliat, in 1770 , the six 
ehildren stiffslr«i a recovery, to the use of themselves in fee, 
and that three . of them were since dead; that. flie bill was 
broiif^t 4>y Joseph Mod^, son'uid heir at law of Geoi^e 
Hodges, to have.fais nght to die freehold imd inheritance of 
the-said premises, aubject. to die life estates of toe survivii^ 
children, declared, and for an Injtmction i^iost waste. 

. . Upon the abo]^ devis% and tocti^ .toe .order of toa Lord 
C^iannallor directed,, that toe question should be, What 
estnifi.Anne-Middleton took, a^ whether the children .<ff 
«r the said Ame;Middletok .U3Qk>miyt and what estate ia;,toe 
jaemi^ iu.nue^tiofi, unAsr the will of .Frances Biadeoi tbe 
tr . testatrix in the pleadings of toe said cause named 

Hi lit, Se^eant, for the (daiudff, contended, that Anne 
Middletonon esttiip for life, ^d toattoer.ttoi^dren 
.(being 2 >t esse gtrtoe deatoi, of toe testetriv/wbichlBippeued 
only a year affer tlpe date of toe will, and, toevefora^^prpbably 
in esse also at ,toe>date of toe wUl,) took.an esthtoibr hto fay 
piuohase in ^qint-tenancy. The words, aU retd estate 
** ita the f^to of Marking,** weie d^rtf^e* ohiy of the 
Imad situationyiimt of the ‘<^^taiitity of intmwst maaittlo be de-. 
vued. It is litoiNtown Lord Gbke, Hi -bis Cdtnihenbhy 
upon lAttlMom titof if have divers,sons and daughters, 
and Jif.gii’e lands to B. taid UhrisJtUs/ i^^ ifatof^^!all the 
ehildroe So in Codk ei Cook fe), it is said, 

.vT:w- ^ ^ ^ ^ 

fa.; Dated 11th Jfeiramy, 1780. fe^ Ceac, JS, I 7 O 6 , 2f^era.544« 
(b) Co, IdttL $*a, 
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That if fhere U a dci^ W X'and lus cbildi^, if he 1780. 

** hath children,^ thtiy take wi^ ^eir fiidier; but if he hath Si^v^ 

** no child, it is an estate-tail.*’ 'AndiA Cose fd), this Hodoss 

distinction is made, and it vi^s thu^ sdlemnly deteimm^, after against 

ailment befrare all the judges, ^t laud bo^ devised to Middli* 
and his wifei and after their decease tb ^esf 'c&i/dren,' 
then having issue a son and a daughter, id. and his wife had 
but an estate fbr life, with lemsuA^ t^ir Idlnlidren 
for life.- Goodwin. v.Oockk'tnfe^, in anediier!^ to the 
same purpose. 

WiUoUifiw the defenchmts,—1. If Anne Middkton tot^an [ 4 ^ ] ^ 

estate>taU under the devise to her and her children; or, 8. If 
tlie children took a remainder in fee as pQn!hiuers,lhe plaintiff 
ihust fail in his cbim. 1. It is admittM, that there are cases 
where the word ** childten” in a will, is a word of limitation, 
and Q-eated ah estate-taHfa); and l^rd Halkp id delivering 
his opiMon in^ffritg v. MeWng ('h)[<3Slr], sems to thhak it may 
be nornen collectwnmf althoupr ffiere lie children then in esse. 

Tlicre is a case in 1 Ande^, 4S. (H. G. EHi.) whene the de« 
vise was to .d. for the term of his tife, and, after bb 
decease, to the men chilirm of Ins body; and it was h^d, 
that A. took an estate*tail. This seenis to be the same 
case which is cited both in Moores and Lord Coifcds re¬ 
port of Wild*e Casef ftom Bettdiode Reports, 4 EHz. Moords 
state of it 'is nearly the same with AmersorCe. lord Coke 
does not mention diet the words **for Hfe'* were used, whkh 
certainly make fbe decision stronger; and he murt be mcor- 
rect ill saying, thdt it am d ‘ 
became it did not apj^r in 
male at the time of the devu 
porters mention that circumsl 
had proceeded upon such a 
tainly have been enquired int' 

" in case of ftiilure of chili 


W B. R. ff. 41 Elk, 6 C 
S. C. ilfoUrc 3$7. under the 1 
^Bkhatdeon v. TardUy. Poph 
Oatbdy thought ''it an est 
Jitoore^ loCodt. 

(e) Camfi $ Jtdp, 174d. 

970 ^ But the point of com 
was not determined in that cm 
{aj Vide H* 20 G, 3. j 
Stevern^ supra, p, 321. 

fbj B, R, M, 24 Cur. 2. 1 Veutr, 
225.231. 

[<3^] ** It is a great mlsfortun^ 


ere is'no report of that caw f’R’iag 
MeltingJ, by Lord Ha/e himself, or 
hb own argument, for though the 
set there cit^ ate often mentioned 
' judges, yet there'is no certainty of 
eooneetness of the report.'’ Diet, 
t Hardv. Letheullkr v. Tracey, 
me, . 1754 . AmbL 220. 229. aiid /h 
C. 3 Atk. 796 . his lordship says, 
This case of King v. MeUsag, is very 
imperfect in Veatris, especially as to 
the cases said to have been cited by 
Hate. 

4 



433 CASES IN TRINITY TERM 

• * 

1780. the had 'tissue in general” in contcniplution, 

^vhich might or might not ; for these words w'ould have 
Ho i>6 es l>een absurd, if she had meant only persons then existing, or de- 

against scendants in the first degree, l)eeause they fail. In a late 

WiontE- Coot&qn, Lessee ef' Romv. Jious (e), your Lordship, 

ton. iij^livering the opinion of the court, said, that, from the words 
“ m case** being used, the ctjurt must hold, diat the testator 
hadsqmc contmgentyhi contemplation. From tlie conditions 
imposed by the devise, it must be infeircd, that tlie word 
children” was meant as expressive of the interest di visod 
to Anne Middleton; tor if it had been the intention of the 
L 434 ] testatrix to give estates by purchase to her childiuii, it is hardly 
possible that she sh 9 uld have made the non-performance of 
the conditions fty fAe »iot/wfr, opiarate without any fault of 
theirs, as a forfeiture of tWir interest. 

2 . If Anne Middleton took only for life, I contend, that 
the children took an estate in fee. J[t cimnot be denied, that 
** all my real estate” are words which in general in a w ill 
would carry the fee^mple. But it is said, 1. That the advli- 
tional expression of “ in the parish of Barking,** makes the 
preceding words operate as descriptive of the local situation, 
and not of the i|uantity of interest meant to be devised. In 
answer to this, it irfto be observed, that, in none of the cases 
xvhere the word “ has been used, has all my estate,” 
been held to be only descriptive of situation, allhough, \\ here 
**at'* has been Uie word, that construction has sometimes 
been adopted. Indeed in the case of Ibbetson v. Beckzi ifh («) 
Ix>rd Talbot denied this distinction, and decided, that, al¬ 
though the words there were “all my estate at :\.” a fec- 
simplc passed; and Wilson v. liobinson,i\\cTe cited, is to the 
same purpose ip). 2. It is said, that, if the words here used 

arc descriptive of the place, not of tlie interest, uith regard 
to the ^irst limitation, which must be admitted on the present 
supposition, vh. that Anne Middleton only took an estate for 
life, they must operate in tlie same manner icith regard to the 
subse/^ueiU limitation to the children. To this objection, the 
case just cited, of Ibbetson v. BecktcHh, furnishes a compete 
answ'cr; for, there, the devise was of “ all viyeUate At N. to 
“ my mother for her natural life, and to my nephew Thomas^ 
** after her death,” and it was held, that the niGtlter took au 
estate for life, and Thomas a remainder in fee. 

Hill, Serjeant, in reply, said, he admitted that the words 
in case'* shewed that some contingency was in conteinpla-i 
fion: but it was die contingency of there being no issue wve 
at the death of Anne Middleton, 

The 

(e) B.R. J»/; 17 Gea, 3. Tab. 157. 

CoJ Cane. 31. 1735. Ca. Temp. (b) B. R.M.25Car.2.2 Lcv.^l. 
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Tiic court did not deliver any opinion on tins case from the 
bench. 

'^n»c certificate was. in the following words; 

We are inclined to think, that, under the will' of Frances 
Bladen, the testatrix, Anne-Middleton, took an estate- 
tail fpjj* but, if she took an estate for life only, we are of 
“ opinion, that her children would lake an estate^tail; and, 
" in cither case, the limitation to George llodses, the heir at 
" law, was barred by recovery, and die plainti^ has do title. 

JSlANSFtELn, 

E. WlLLRHr 

14th J/i/te, 1780. W. H. AsHiiuiiST, 

E. Bui.lku.” 


4.^1 


1780 . 


HonoKs 

a!];ainst 


TON. 

[ 4.}5 1 



I N the night between Tuesday the 6\h, and li'ednesday the 
7th of June, Ia>rd Mansviklu’s house in Rloonabnrtf- 
sffnare, was attacked by a jiarty of the rioters, who, on the 
t'ridaif and Tuesday, to the amount of many thousands, hud 
surrounded the avenues to the two Houses of Parliament, 
under pretence of attending Lord George Gordon, wlien he 
presented the petition from the Protestant Association [ I ]. 

On 

[l] Lord !MA\sFiEi.Dact<‘(l at that in the absence of the Lord Chancellor, 
fi/iii‘as Sp«.*aker of the ilouse of Loi ils, mHo a as ill. 


[f] It was olnioiisly not necessary 
to the decision of the court, tiuit they 
should doterinine \^mt Anne MiddhUm 
took an cstato*tail \ and then; seems 
considerable reason for questioning 
that constriction. For, if the chil- 
dirn were in cssc ht the date of the 
will, (sec the beginning of Serjeant 
J/iVfs arguhiont) Wt/ldc's case is ex¬ 
pressly in point, to shew that the mo¬ 
ther would take for life only. The 
present case, on this construction, is 
observed by Lord Alvanley, C. J. 
in the case of Scale v. Barter, 2 B. 4* 
P. 485. to be a strong case; and the 
variance between such a decision and 
the authority of Wjjlde* case is lacu- 


tinned by the-reporters, and confirmed 
by refeu’ncc to Gwig'W'V. White, ll’iUcs 
3:i.‘3.: where the chief justice states, 
If a devise be to A., and after his 
“ dect use, to his children. his only 
** an estate for life; because then 
“ the words plainly shew that the 
“ children were intended to take by 
“ way of remainder.” And this po¬ 
sition seems to have been laid down 
gen«*rally, whether such devisee have 
children or not; as, indeed, it was 
necessary for the purpose of that de¬ 
cision, since it appears that the dcvi> 
sec, in that case, w ho was held only to 
take for life, never had any issue. 
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1780. 

Hodobs 

agaimt 

MidoiiG. 

Mm. 


On the Tuetday evening the prison of Neonate had been 
thrown open, all the combustillSe part reduced to adiev, and 
the £dlons let loose uponihe public. It was after diis attempt 
to destroy the^means of secnrii^ the victuns of criminal jiis> 
ti^g^lhat the liotefa assadlted the residence of die chief ma- 
'giwl^ of the first criminal court hi the kingdom; nor were 
thc^ disp^eed till they had burnt all the ftirnittire, pictures, 
booke^ deeds, sod, in short, every diing whic^ 

fire could coQstiiiie in his Lordsl^s house [%}; so tlmt 
notlupg lenMuned but the walls; which were se^ the next 
morning almost red hot, firom the violence of die flames, 
pieseotn^ a melancholy and awful ruin to die eyes of the 


passengers. 

f 435 ] On fVedmadau, the devastation Iwcanie almost general 
thnx^jbut liOmhtt The houses of many of the most re¬ 
spectable .hidinduals had been previoudy atmeked; Tl^t 
evenii^, the JP/ecf and KiUj^s Hmdi prisons were set on fire; 
the of £nela»dt die of Court, almost all the public 
building, were mrretened with destruction; atid an imiveisal 
conflagration must have taken place if the King had not issued 

apro- 


[2] The amomit of that part" of 
Lord MAVsrixi.s’s loss which might 
have been estimated, and was capable 
of a compeitsation in money, is known 
to have been very great. 1 his he had 
a right to recover a^inst the Jiun- 
drtd(a). Many others hate taken 
that course (bj % but bis Lordship has 
thought it more consistent with the 
dignity of his character, not to resort 
to the indemnification provided by the 
legislature. Hiv sentiments on the 
subject of a reparation from the state 
were communicated to the Board of 
Works, in a letter (c) written in con¬ 
sequence of an application which thiy 
had made to him, (as one of the prin- 
ripal sufietrrs,) pursuant to directions 
from the Treasury (d), founded on a 
-vote of the House of Commons (e), 
jrt'questing him to state the nature and 
amount of his loss. In tliat letter, 
B^er some introductory expressions of 
civili^^ to the Purveyor General, to 

i .. - 

i‘fu) Under 1 Geo. 1. *t, 2. c. 5. § 5. 
{b) l^ide infra p. 6^0• 

(t) Dated iTenvood, 12 Auguit^ 


whom it tras addressed, his Lordship 
says, ” Besides what » irreparable, 
** roy pecuniary loss is great. I ap. 
** prelicaded no danger, and there- 
** fore took no precaution. But how 
great soever that loss may be, I 
** think it does not Ik^cobu' me to 
** claim or expi'Ct re{>ara6on from the 
** state. I have made op my mind to 
** my misfortune as 1 ought: with this 
** consolation, that it came from those 
** whose object manifestly was gene- 
ml contusion and destruction at 
“ borne, in addition to a dangerous 
** anil complicated war abro.«d. If I 
*' sbould lay before you any acceant 
** or computation of the pecuniary 
“ damage 1 have sustained, it might 
" seem a claim or exVctatiou of 
“ being indemnided. Ineiefore you 
* will have no further tsouble upon 
this sob'cct from, 4'<^* 

“ MANSriELU.* 


1780. 

CdJ Dated 18 July, 1780. 
CO 6 Juiy, 1780, 
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a proclamatioQ for th& . speedy tod effectual hitcrposition 
of the oulitaiy power. Till due sokfiery had scarcdy 
dared to act o^u8ively[d]; (he ordinal^ magistrates were; 
for the moat part, deter^; or prevent^ by various caules, 
from giving their sanctioa to the eihployuient of the ftift!^9|i|;, 
and, in matey-placea^ the mofr uttdcr arinsj with, dieir 
at their though drawn up in mditm^ older, diduodung 
more dpn preserve ft space bidweett'^die inetodiaries ajid the 
crowd of spfctators, so4ill>tovhave, tlK effeeb.e^ toaming die 
fonneivio dtoiolisb icehouses and jMop^^of their.feiluweuh* 
jects udthout intemiption£4]. ' 

'Fhe courts of insdee coudnued, on die Wednesday^ to at, 
in order to do die business of cuuiae; but almost cvm where 
else, except in Westmimler Hall, the rioteis setoi^, tliaiday, 
to have obtained a complete mastei^: and a real anarchy p^- 
vaded all parts of die metropolis. 1%e execution donei^ die 
troops on <.tbO ni^t bedirt^ the^lf^<^nteeks^ dnd Thmday, 
thou^ veiy few lives were, sacrideed, producechla ha(^ revo¬ 
lution. 1 ne numerous bands of rioters bad entirely vanished 
on the. Thurtday ^aftenioon; scarce a tingle badge of die 
Protestant Association, (which was a blue cockade, and 
which all die rioters wore,) was to be seen; and the total 
suppression of diis itisurrectidn, in its eifeumstances without 
example in the history of Europe, W'as as suddoi as its rise. 
'Ilie encampment of laige bodies of the army and militia in 
tod near Loudon for several months, prevented die renewal 
of the commotions (liere; and, although a scene of die same 
sort took phtee a few days aderwa^ at Bath, and was com- 
i^enced, ot expected, in odier jxu^ of England, similar pre¬ 
cautions totirdy extii^uishcd, not only all danger, but all 
prehentiibn, in the space of a few weeks. 

On Thursday, die 8th, and Friday, the 9th of June, the 
Courts ouly^i to motions. 



Hoteoss 

against 

Msdols- 


tou* 


I 4S7 ) 


[3] A proper precaution usediu or¬ 
dinary cases to pi'>^vent a rash interpo- 
sit^n, had. been inistiiken for a rale of 
law, viz* that ^uo mau ought to resist 
, force by force, witliout the express, di¬ 
rection of acivil magistrate. 

[•|i],Thc mischief the rioters did, 
was ffbm, a,pcrsuasion, Confirmed by 


example, that the troops did not dare 
to act. . Srackley Kenrtet, the Lord 
Mayor of London, was prosecuted by 
information, and, upon a full trial, 
convicted of a breach of duty, be¬ 
cause he had notordtired the troops to 
quell the rioters by force. 
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Saturday, loth Lcsscc o/B rown, agatusi Hjlowk, 

June. 

Tiic ground! for ’T^HlS,Was 811 appHi^tSoii for a trial at bar. Kenj^on, »ome 
rt har afc*g«lt t^Vnc bcforc, had obtained a rule to rfieW rawse/and Par- 
vaiuc, proittbie tndge this day shewed for cause, (aj^n ailidavitsj') that tiic 
lessor of the plaintiff was in such indij^t circuhtstanccs, as 
inthctlilh '*** not to be able to bear the expcnce,' and that one of his wit- 
—■The court uesses was a woman of above 80 years of age, who might die 
ty^piylngun-* before a trial at bar could be bad. Tlie value of tlie pre- 
der the’tcrnis of mises was stated to be about a year; and the ques- 

”r 1 ux cr»t»"”and tiou, whether a codicil to a will by M’hicfi ivere devised 
pa>ing 6 r 4 r costs, was dulv execufod. Partndge clhKl Lord JStfndi^V/i’s C«se 
mSalketd(a), \ 

Kenyojit in support of the rule, said, that the grounds on 
whidi a trial at bar ought to be granted, were, the great 
value of the subject-matter of the litigation, the probable 
length of tiie enquiry, and the likelihood that ditHculties 
might arise in the .course of tte trial [1]. He then endoa- 
voiiied to shew, that these reasons co*opcratcd in this case. 

Lord Mansfikld absent. 

Tlie court were of opinion, that this was a case where it 
was fit, that a tiial at bar should be granted; but said, that, 
[ 438 ] as it was a favour asked by tbc defendant, they would lay 
him under the terms, that, if he succeeded, he should only- 
have nui prius costs; but that, if the lessor of the plaintiff 
were to succeed, he should have bar costs ; and that the old 
witness should be examined upon interrogatories, and Hit de¬ 
positions read, if she should die before tlie trial. It was also, 
(b^ consent,) made part of the rule, that the cause should be 
tried by a, Middlesex jury, instead of one from Norfolk, 
ulierc the premises were situated. 

« Hie rule made absolute. 

^e* 

(a) B.R.T. 11 Will, 3 ^ r. 4 '* arlieitlis, qua magnd indigvut exanii- 
Jnn. ^Salk.6‘i8, “ utione, capianlur corum Justinarna 

[1] The words of the statute of ** Banci." <33r* Vide Rr.r v. Amrp, 
Westminster 2. (13 Edze. l.c. 30.) are; T. ^ 4 ® i 'rorm Rep. 363. 

“ Sed i/iquisitiones de grossis 4 " phribus ‘ 
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Mas6n against SKvaRAY. 


Satnrriay, 
lUtli June. 


A ction on a policy of insurance; verdict for 

fendant;.; new ttial granted; and a second verdict for die 
defendant. 'Xlie rule for a new trial .had not been dra^n up 
** upon, payment of costs, nor had the costs been r^rved. 

On Saturmy, tlie 37th of May, Cowper obtuned a rule to 
shew cause why the defendant should not be allowed the costs 
of the first trial. 

Dutmin^ now shew'ed cause. 

Lord Majnsfj£ld absent. 

The court said, as nothing had been said about die costs of 
the first trial in the nde, and they had not been reserved to 
abide the event of the second veraict, the defimdmit was not 
entitled to receive them. 

The rule discharged [t 101]. 

[t 101 ] S. P. Schulbred v. Kutt^ kep v. Smith, B. R. M, 30 Geo, 3. 
JB. IL M, 33 Gto, 3. <33** And /fo«- Term Rep, 507 [rj. 


Where r new 
trisil hai l>ecH 
gruitcd. aud 
ntilhinii wat said 
in the rule, cun- 
cernini; the costs 
of the first, al* 
tlioii);h the <ame 
party succeed * 
on the so. 
ci>nd trial, he 
shall not Lava 
tlie costs ol the 
Sr\t. 


ThellOsson agamst Staples, 


'I'jieiiiay, 

1 Jth June. 


I N this cause ('< 2 ^, two of die plaintiff's witnesses were fo- in taxini' cost-j, 
reiguersfA^, being the captain and first lieutenant of a 
ship, which was a French mercliuntinan. 'Jliey bad been witnesses 
brought over to give evidence in the case of TheHusson v. 

Fergusson (e)f had returned to France, and were again the sutprna, 

brought over for the trial of this cause. Upon the taxation 

of die plaintiff’s costs, die master allowed die expcnces of j 


Supra, p.3()6. A'bre[9]. v. Fergusson, or ThcUiisson v. Staples. 

• fbj But only one of them was ex- Supra, p. 351. 355. Note [9]. 
amined, eithef on the trial of TheHusson (cj Supra, p. 351. 


[r] The same rule of practice has 
bfen coiifirntcd also in Smith v. Haik, 
6 T. R. 71 , and Bird v. Appleton, 1 
East, 111, though dillercnt from that 
establishotl in C. B. where the party 
who succeeds at the second trial has 
the costs of both; if both verdicts are 


the same way. But if the two vc.* 
diets are difl'oront ways, the party suc¬ 
ceeding has only the costs of the se¬ 
cond, whether costs arc given by the 
terras of the rule in K. B. {Austen v. 
Gibbs, 8 T. R. 5j 9*)» or by the gt-ne- 
ral practice in C. B. 
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1780* the two witnesses in the jotinM^ and voyage goiiq^ and com* 

>L -.-w ing, and during dieir ibw iA Er^ltmd} bat the insured, for 

Tucli vssok whom the plaintiiF ThabiAton was only an agent, aid who 
against was a merdiant in France, snrttd to the court, m on affidavit, 
STAVifes. th^^the two witnesses, when they were ISst in France, had 
hWEili an] pointed sup^rcargi^ to two French Fact-India ^ips, 
and tmt riiey had lost voyi^ by thetr Mteikdance cm ffiis 
last tnaV; that befoie they left Ftawec, drty made a protisl 
agnhisc him, on aceoittit bf any damages or loytr they m^hi 
sustam b/comhig to JSng^d; and ffiathe Mievedffiat, on 
' his return to J^Vancp, he mould be obliged to indemiufy them. 

That as supercargoes ffiey would have been Ontitlad to five 

C uds sterling per tent, on the produce the outward and 

leward-bo^ voyages; besi^ provriiow, and other ad¬ 
vantages. The master havii» rafosed to make any allowigice 
on diea^ve aecbnnt, Dtnegm^timriaovt^iw a rule to shew 
cause Why he shoidd not review lus taxaUon, and make an al¬ 
lowance adequate to what, by computation, die msuied would, 
accordi^ to nis affidavit, be liable to pay. 

Lord Mansfield absent. , 

The court refused the rale, and said, they could not al¬ 
low for contii^nt damages; diat it woudd be a dangerous 
precedent; and that the master had ceirified, that such ap¬ 
plications had frequently been made, and alwa}s withojit 
success. 


Tuesday, 
lith June. 


The King agaimt the Inliabiunts of Han- 

wood, 


When a hinog, 
upon the iace of 
it, appears to bt 
for lci& than 365 
days, no UMi{(e, 
to consider the 
time specified in 
the hirioK as a 
3 ear, will make 
such hiring niih* 
aent for the 
pnrpobeof a 
(ettkoieut £Fj^ 


TOSFtPH BMOiVN, his wife and child/were removed, 
^ under an order of two justices, from the township of 
Leeds, in the borough of Le^, to the township of lianx, ood. 
Upon an appeal, the couit of quatter*sessionh confirmed die 
Older, and stated a special cEse, as follows: 

** It appeared in evi^nce, tlmt Jotmh Brown, the husband, 
** in the year 1774>, being then a smglc man, and idi inhabit- 
** ant as a servmit in husbandly, at IJautoood, wanting again 
** to hire liimseif as a servant in husbandry, offered himself 
** at the statnte-fiur at Hanwood afmesaid, whete fiiere is a 

** custom 


[f] So in JR. v. Standon ilfasscy, 10 fair was held on the Hondajf follow- 
E(ut, S7^t where tbeie was a statute- in^; it waa decided, that a hiring 
fair held yearly on the day after old fioni such Monday’s lair till old Mi‘ 
Michtulmat, except when old MtekoLf^ chaeimas following, would not suppuis 
mns fell on a Saturday, and then the a settlement. 
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** custom for ierran.U to hire at th^ statute dbiyy on^ the last 17$o. 

** Monday in October: but not me^iig vith a mairter tliere, 

" he wept to Ute mor^t^town of Otiej,* about ei^t miles The Kiko 
** distant from HanwQodf where there is a difh^rent custom, against 
** for servants to hire by the year bt two different status; Hanwooo. 
one held on ^fore old Marthwtas * [ 440 ] 

other on,tt^, i’V^y ue^tv-after okL^ Martinmas day; at 
which latti^. statutes^ dtey idways hire till the o]d.Mer- 
** following,,vwbiefa,‘l:w the custom, is consideied 

as a lurinit f<»^ & MartinnHU day, In h?7$, was 

** on a Ta^ayy, On tfao^iidii^ foUo^ii^ Jking dm second 
statute-fair admve mentioned, die. pat^r hir^^AWt& one 
« JPr^e, to .serve bfa mot^, jisnn frith, in Hamm^ tMl <dd 
** Mmiwmas day fc^wing, and did accordingly serve her in 
** Hampood, till die (dd (by following.’' 

^ufuiing shewed^caupe, and relied on the case* of Rer v. 
Ifdveaiock{a}, where a. hiikg at. a statuto-feir, field on the 
day next after old Mifkaelmas day, to serve ti7f the old Mi¬ 
chaelmas day following, suc^sort of hiring b^ng stated to 
be according to the custom and usage of die country, was 
held to be sufficient llie .principle in that case, he said, was 
not new. It was settled by .a prior decirion, in JSex v. A^em. 
stead(Jt\ where diehmng was toserve feft* ayear from Whit¬ 
suntide vaA Whitsuntide i and the court held that to be a 
good hiring, although the s{Kice of time was, in truth, less 
than 303 ^ys, the case having stated that such hiring was 
usual in that country, add was always considered as a hiring 
for a year by the contracting parties. He contended, that the 
customary year at Otley ought to govern this case as the con¬ 
tract was made at that place, although the service was per¬ 
formed at llunwood. 

Feamly argued on die odier side.—He cited the cases of 
JPepper-harrowy, Tratsham(a), Coofnbe v. Westwoodhay(b), 
jRey v. Westmllifi), South Cerneyv, Couftsboutn((d), nud 
Rex V. Ney^toH (e), as having com^etely established, that no 
hiring, yrbich, on the face of (he contract appears to be for a 
less time than a year, is sufficimit for gaining a settlement. 

In Rexv^Nemtiuid dim; was not die case. Whitsuntide 
.being a moveable feast, there was not necessarily less than a 
year in the ^nterval between Whitsuntide and Whitsuntide, 

In V. Navestock, the hiring was for a full year, if, under 

• the 


(a) M, IS Geo. 3. Burr, Settl.Ca. 
No. 233. 

(6j' f. lQ-'Ge^.S,Jbid, No. 208. 
r<U M l,Gyo. !• 3 Bum's Just* 
12th Edit 375. 


■ II. 5 Geo. 1 1 Str. 143. 

CV. T; 3-ffarn's Just. 375, 

(d) ifwf. 375, 37d. 

(^) 14<7ctf. 2 . Burr. Setfl. Ca. 

No. 551'. 
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CASES IN TRINITY TERM 

the words “ tiU the Michaelmm <lay rollowing,” that day 
was included [I]; and f^ord Manm-ikm) expressly said, in 
that case, that there must be a hiring for a year. 

lA>rd Mansfi e !• i) absent. 

Wil.LKs, JiislicCf —^Tlfe only ipiestion is, Whether a hiring 
for throe iluys loss than a year, can bo construed a hiiing within 
the meaning of the statute!' The cases cited by Mr- vctirnltf 
all shew the contraiy. ' the case of Rex v. Sx'wsleatlf the 
duration was uncertain, i.nd the hiring was sup|>or(ed by tltc 
custom of the country. In Rex v. \itvestvrk, as there is no 
fraction of a iluy, and the word ''might be cunstruod 
to include the Mkhaebmu day, tlur hiring was considered 
as for a i^mplcte year; and the court tliere recognized the 
general doctrine contended for by Mr. f 'eantb/. 'I'he custom 
here, (if it could be of any weight lo eontioul aft act of par- 
iiaraent,'i is stated to be custom of and the contifict 

was performed in another place. 1 think the orders must be 
quashed. 

AsiinritsT, Jusfiee, of the same opinion. 

Bulleu, Jwsf/Ve, —^llicre is no ca-se where the time ap¬ 
peared manifestly to have been less than a year, in which the 
court Itas held that a settlement was gained: and it would be 
dangerous to makc*a new precedent of that sort. 

Both tli>‘ orders quashedl 


[ij In that case the court laid some 1771» fkl o’nl Michatlmoft day 
stress on the custom of ihe countr), was iield to a sutlicient hiring. 
Burr. Settl. Ca.p. 7Cg.); but, in a Lire tliongli tiiesc was nothing stated of .n:v 
ctiseof Ri'X V. Si/(icrstotte, (fi. I 7 . Cto. nutom or usiigo[f 102]. 

3.) a hiring on the llth of October 


[t 102 ] 5. P. Ri v V, Sivalclifife, 11. *11 Geo. 3. I Term Rep. IpO. 
23 Geo. 3. < 35 * Re.r v. Sktpfam, M. 


Tuesday, 
IJth June. 


The King against Smith and Otiicrs. 


indictment against the defendants, for ob- 
stfucling ilie mayor and commonalty of ^ the city of 
la^^thc ”^ London, in making a horse-towing i>ath on lltc soil of the 
mwnmof tuj' river Thames, under powers vested in them by the statutes 

joiningian£ of 14 Geo. 3. c. 91. attd 17 Gco. 3. c. 18. The /iVsf count 

toiomoniw^fto rccitcd ihc act, and charged, that a horsc-towing patli was 
oUtruct ihccxe- beguii to be made from Water-lane at lUchmbnd bridge and 
granted by Certain wooden piles fixed, by order of the common council, on 

tutc, andan in- Ule 

dictmentforfuch 

ofi'ence need pct, and ougiit not, t« conclude cintra formm slahUt.' 
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tbf soil atiii boil of iho i\\(r, l>et\ve<'n liigh-wator mark aud 
iow-waU r mark, and that tlio dof(*udaiit:5, infeiidin«» to obstruct 
tlic ma\or, Sr. cut dowti oias of the said piles,-«!^'c. The 
'f/iioxl count laid flic piles to Invo licen diivcn upon liic soil 
and i.»dof the rc.« r, bcnii; the Kinjr’s ancient i uiiipion liij'li" 
\va\ for all tin- licjr<* ‘ iil’jc«'i^ to na-.i-afe, 'I'ln;count 
laid tiu; lowin!/ path lo have beet! ' ‘-n tlie clu of [jOtHion 

and the city-sloiH* al Shiiiu'. 'naif, *■ ci.n ii'wh-walw/nark 
aial low-ualcr iic.-ik. ’! h.-, Ji.inih aoL siaU'djhul a low in;.*; 
))alh was la'i^un, Sx. by lli> .'namin'^ iht nij'appoini'al 

by the connnon couiici! n. - s* cute (he iict. on die .■Joli, tkv, 
beiicjthr Kin;4’.s aiuaciit 1 c jintn ai bi^h-wav, l.-xlv'ccu liiiih- 
water iiiaik and lo\v-w.. .nark, i^v The _/?/?/[ count sc: 
forth, dial a tovin/ iiud been bejfiiii bi order of the 

I'oinmon coiim jt, ^ • oiii without lUcnlitming the act of par- 
liainenl). The .* */'•• and last c<amt rcstinblcil tl. only 

.-j-alin'i, find die i > • i.e,; j-alli liad been b<*gm) b\ oidi*' of the 
(onniidhs the ■ ; i leine*!!. before Aiiiiii as-r, .///.'o'c, 
at the ho' / 1 . e,-xi/.e.% for djec(>uti!y < i when a u id:.j< 

wa.s fou'i'i e ■ o.c King, •s.l.ii ct to the of lie, 1 .mi 

tile follownvj c.- • : 


u 

Tin- 

eitv 

‘ixi’.ii. 

.1' <1, 

, 1 the poiVlTs 


d !(/ 

I.M 

delciiul. <i 

d> tin .tl 
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erei 
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wdiiiii fl. 
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I'ooid tin 



feet 
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tin- 
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h>M 

.idcnnhi'j; uml io,iti'j:i' 

ills To ;• h >: * 1' 

tl't p'l'>'(;si:joi!, 

anh 

! 'he J'., .,i iMy of tin d. le. 
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i. whom 

til.' 

. . . 1 he lich iid-i.i: 

•s'lown liw 

.’f ilio-i.' pilns^ 

V. .1 

.■ ’! : iln .'■.objeot ol ,lie { i 

' '.cfsi nidiriineitt. 

Ji'ld .viiicii \v;;.S 

jll'l 

t. l>eeo creeled 

1‘ •tsvi.en I’.te l.'i"'! 

•e.d 1 cv-vvaler 


inark. ojiposite t.. the 'h.irf No aci ? of owmadiip 

Were proved, itti . i;her ^}'K\ n> the spot h: •■•ji • Put 

V,iis pioved, that the hs (x) a* tiie uiJi'dU, of ‘he uvci wai 
jNlr, ib/Vc’-: (/<). ll was piovel tii.it. unaienion.dly, at the 
time of low-watcv, peisf„i>. e-r ^ t--. >ass ou root between the 
hialt and low-water mark, f.*’- tin; perpt-wi of towing barges 
and otlier vi-^seK. 

'Ihe ijnestiou .admiiticd to sbe, cou’j ;■?, V/hetber, (this 
“ being a navigblo river,) the right to the soil in llu; bed of 
“ iJio river, r/.vijtfe rrr/ jihiin ufjva, is in the owners of the 
"round adjoinine to the river i'” 

'J'hc ca.s(r vvati ar«uet), hist term, on IVcduc’^iloUt the 3d of 

ilir/y, by I'lnlihu' for the urosecution, aud JS. Hunter for the 

• * ^ 

deleiidauts. 

Erskine 


fa) A email isbimh 
VoL. U. 


1780 . 

Tiie King 
against 

S.MHJl. 


[440 ] 


ihj Price was the owner of the wharf. 

P 
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Erskine coutendeil, that the only question brought before 
the court was, Whether the soil of the spot in question was, 
or was not the property of the defendants, or of those under 
whom they claimed? Its being tlie property of third persons 
wpuld not be a justification on this indictinent; for the de¬ 
fendants were not entitled by law to abate the piles driven on 
another person's ground, for a consequential injury to th^s. 
The defendants, therefore, .must shew that the soil was theirs; 
and as they gave no proof of any*actual exercise of owner¬ 
ship, it was incumbent upon them to maintain it was theirs by 
infereni^ of law, because tlie property in the adjoining ground 
belonge^. to them. 

Huiihr insisted,, 4. That t)ie statutes did not. mean to vest 
in the city the power of making towing paths by embank' 
ment ; Q. Tliat die soil belonged to the defendants, and they 
.were therefore protected by Um 16th section of the statute, by 
which it is provided, ** That the powers granted to the city 

should not extend to aiithcMrizc thein to make any new tow- 
** ing path, oyer, upon, or through, any garden, orchard, 
** yard, park, padlock,.indosed lawn, or planted avenue, to 
** any house, without the consent of the owner thereof.” 3. 
That supposing it uncertain to ndiom the soil belongs, the 
cify had not complied with the to'ms prescribed by the statutes 
to entitle them to nudee a horsc-towiug path.—1. On the first 
point, he said, that there was no express power given to make 
embankments, and the court would not raise a [>o\rer, liable 
to great inconvenience and abuse, by implication. If such 
embankments could be made at the pleasure of the city, they 
W'ould tend to dtniinidi the. value of the adjoiuhig lands, and 
might alter the epurse of the river, besides exposing the 
villas and property pf individuals to the disorders and tres¬ 
passes which baigcmeii might commit iu passing through 
tlicm.—13. On the second head, he said, tliat, if tlie soil was 
in the defendants, the case was clearly within the provision of 
the Itith secti<m of 14 Geo. 3. cap. Ql; for. though wbatji 
are not expressly mentioiied, they might be fairly construed to 
be comprelieiidcd under the word **yard.*' I'hat tliis was a 
new towii^ path was clear, because the case only staled, that 
peraoas Jhrmerly used to pass on foot at the time of tfiw 
water; but this would make a passage at all times. As to 
the property, the. legal presumption ivas certainly in favour of 
the defendams, and there being no evidence on eiUier side, the 
presumption ouriit to prevail. . The soil must have some 
.owner; the city;had no claim to it; they did not pretend any 
'4|ght of ownership at the trial; and, as to the right of the 
crowm, a dUtiiiction was to be niaile: that right was only in 
navigable rivers, as fitr as the sea ebbs and fiows. It did not 
depend alone on die circumstance of the river being naviga¬ 
ble. Some rivers were so iiiimeinonully, by nature, and from 

the 
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tile flux and reflux of sea ; others were kept in a navigable 
state by t}ie eflects of art. The Thames luig^t be conmdered 
as fallitig under tlic first descriptiou up to London bridge. 
From thence upwards,’ it was presei^ed in a navigable state 
by art. The authorities concerning the right of the crown 
to tlie soil extended only to navigable rivers of the first sort. 
The sea did not properly flow above London bridge. The 
tide, beyond that limit, was occarioned by th^ressure and 
accumulation backwards of the river tvater* Tnerefwe the 
soil there did not belong to the crown. This distinction 
scented to be adopted in several cases; 1 Mod. 105. Anon; 

2 Ru/l. Abr. 170,/>/. 14, 15.; Davies’s 55,57..; Car¬ 
ter V. Murcot (n). He also stated the pleadutgs in a case of 
Cheshire v. DitnbaN, where the same idea was adopted, and 
which* had been settled, on great consideration, b;^ Sir Joseph 
YfiteSf and Wynne, aherwarcb Baron of the Isotcliequer in 
Urot/and (5). 

l^rd Mansfiejud told Erskine, it was unnecessary for 
him to reply. Uis Lordship said, the distinction between 
livers navigable, and not navigable, and those where the sea 
does or does not ebb and flow, was very ancient; but that 
what Hunter contended for, tiz. a distinction betureen the 
case of the tide occasioned by the Jlux of sea water, or by 
the pressure backxmrds of the fresh water of a river, seemed 
to be entirely new, and that there w'ere no facta set forth in 
the case which let in tlie consideration of that distinction. 
'Ihat the case did not state, whether the water, when the tide 
rises at Richmond, is fresh or salt, but that it rather took it 
for granted tliat it is salt, describing die Thames generuily 
as a navigable river. Tliat as to tte and third objec¬ 
tions, dicre was no question made 1^ the case, on the autho¬ 
rity of the city to embank, or whether they had pursued Uic 
directions prescribed by the Legislature. 

'Fhe verdict of guilty was ordered to be entered. 

Afterwards, in this tenn, on Monday, the 5th of June, 
Rous having moved for judgment against the defendants, 
JPeckham obtained a rule to ^ew cause, why the ju^meiit 
should not be arrested. He applied for thb rule on three 
grounds, 1. Tliat the oftence, (if at all Indictable,) was for 
obstructing thfl^ execution of the statute, and, therefore, the, 
indictment ov^ht to have concluded, (which it did not,) that 
the defendants had acted ** against the form of the statsde.’* 
S. Tliat the prosecutors ought to have stated, that they bad 
purchased the soil, according to the provision for that purpose 
Ml the statute. S, Tliat, as there are a great variety of powers 
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B. R. II. i Ceo, Z. 4 Burr. 


{b) Those pleadings were furnished 
him by the ^olUitvr Gcjierul, 

112 
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given by the act, anil adapted to a multiplicity of difl'erent 
cases, the indicthierit was toogeiwral and uncertain, not setting 
forth under what particular clause or power Uie city had acted. 

On his first point, he cited Hankins* Pleas of the Crown, 
K. 2- c. 25. 1 Ifi. where it is laid dow'n, “ That if an in- 

dictment do not <‘onchule contra formam statuti, and the 
** otlence indicted he oh/?/ prohifiited by statute, and not by 
** coihmoii law, it is w holly instidicieiit, and no judginuut at 
“ all can be given upon it(«).” But AsiniuiisT, ./wstice, 
observing, that it w'as un ofleucc at common law to obstruct 
the execution of an act of parliament, this objection was 
abandoned. 

This day, cause was shewn, by Danninfr, Daveirport, Si/^ 
Tester, Hons, Rose, anil Erskine —hey insisted, that the di¬ 
rections ill the act for purchasing the soil, only related to the 
<?ase of j^jrivate owners. If the soil belonged to the crown, 
the act Itself coiitaiued the kill’s consent, and if to the city, 
(which they said was most probable,) it would be absurd to 
apply the pi'ovisions for purchasing to such a case. But if 
tlie case had even stated the property to belong to some pri¬ 
vate owner, but to none of the defendants, it would not be 
competent to theni to question what had been done. I.et the 
owner complain of the supposed injury, which he might in 
an action or indictment for the trespass. He might not 
think it an injurv, but a beiielit. As to the method pursued 
by the city, in tlie execution of the statute, and the particular 
clauses under which they had acted, their authority was siilii- 
cieutly shewn in the indictment, which set forth the statute; 
and none but the actual owners of the ground w here they had 
made the path could question what they had done. 

Peckham, Mingay, and li. Hunter, for Uic defendants. 

Ixird MaxVsfield absent. 

Wii.LES, Justice, —Only two of the powers in the act, 
which ai*e vaiious, are ntreessary to be observed upon here, 
viz. the power to improve the navigation, and the power to 
compel a purchase. Now, if they are considered together, 
it wui appear, that the improvements arc to lie carried on 
without purchasing, whore there is no occasifiii to purchase, 
and notliing is stat^ Itere to shew, that this was a caso vvlnre 
purchase was neccssaiy'. The indictmeuts sets forth, that the 
prosecutors were interrupted in the due execution of the act, 
and that is found by the verdict. I see no foundation for 
arresting the judgment. 

Ash HURST, Justice, of the same opinion. He said, there 
was no sort of doubt on the first point. 

BullsR, Justice, — As to the first point, it was very pro¬ 
perly given up; the indictrieiit would have been wrong, if it 

had 
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had concluded contra formam statntL I think, on the face 17 80. 
of the indictment, we must take the soil of the spot in ques- _i 

tion to be in the croyvii; for,'-though not necessarily, yet. The Kiko 
priniA Jade [r], tl»c soil of a navigable river belongs to tlie against 
King. .'Jlic fact of tlte obstruction is sufhciently averred. Smitu. 

The rule dischai^ed. 



Wednesday, the 14th of June, being the last day of the 
Term, Lord Mansfi^ild was in court, for the first time [ 44 ^ ] 
since Uic riots. ’'I'he reverential silence which was observed 
when his Lordship resumed his place on the Bench, was ex¬ 
pressive of sentiments of condolence and respect, more 
afil^ting than the most eloquent address the occasion could 
have suggested. Cura leves loquuntur; ingeutes stujpent. 



'fhe law is the same willi re- to tiijic fish found there between high- 
sped to the shores of the sea, and to and low-water mark. liagot v. Orr, 2 
the right of all sul)jeets of the King, .ff. 4 
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MondsN. 6k Heaward against Hopkins. 


Ifthcrru apln 
of fatnfcrMto 
pan and MO 
muumpfit a. to 
lha randue, aad, 
the plat uf/endirr 
beibf tonnd tor 
the defendant, 
the balance 
proved on the 
non mava^if la 
nnderdth vat, 
if tlut added to 
the anm tendered 
exceed 40n toe 
, dctoiidant, 

' thoQ|{h sotoeet 
• totbejnnMJiction 
of the rouutv 
oourtef SluUt* 
acr. It not in.r 
titled to do ihla 
coits under 23 
Gaa 9. c. 33. 

119. 


A CHON of aaumput on a tradesman's bill; plea of tc;/- 
dei as to 18«. 4ff.j^rt of tfae demand; and non 
assumpsit as to tbe rest. Im pfeintilf having proceeded to 
trial, tl^re was a verdict for the oefeiidant on the tender, and 
for the fdamtiif on the non assunqnitf but with damages 
under 40t. viz. 7s 6d. The defendant, utoh an afikiavit, 
statmg dial be resided m tbe county of Middlesexf obtained 
a rule to shew cause why he sh^d not be at lil^rty to 
sitggest <» roll that the damages were unddr 40s. in order 
to entitle h ims irff to the ben^t of the statute of S3 Geo. d. 
e. S3. 119. 

CaiM was this d*y shewn against the rule, by the Attorney 
General (Wallaee,) and Runmngton. Th^ cited tfae case 
of Pitts V, Caimter (a), where there was a plea of setolF, 
and ^ plaintiff havii^ proved tiiat there was above 40$. 
due to lum, idtiuN^ tlw defendant the setoff reduced the 

bahuice 


(«) ff.il. T. Id d-17 Geo. 3, % Wth. 52$. 
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balance to ^ t. 1 3d, and the verdict wa'f only for that sum, ] 7 
the court refused a suggestion like that now applied for, 
because they cmisidered the actas meant to restnun parties Hbawaho 
within the jurisdicUon* of *the inferior court from suing in against 
Westminster HfaU, only in cases Mierc the just demand, at Hopkins. 
the time of the action brought f appears by tlie verdict not to *[ 449 ] 
have amounted to 4dtf Now,, us iu that ease it was in the 
defendant’s power not to have {deaded a set-oif, in,which 
event the damages must have exceeded that sum, so Kere, they 
said, the plaintiff could not foresee that a tender would be 

t deaded; and, if^ bad not been plvadedj. the damages would 
lavc amounted to ^3, 5s. lOk/. 

Duiwingf and Baldwin, in support of the rule, insisted, 
that the defendant ought to have taken the £*2. IBs. 4d. when 
tendered, and then have brought his action only for the 
balance. 

I 4 »rd Mansfiei,!),—T he plaintifT could not know that 
the defeiuiuut would plead a tender, ^fhe reason of the de- 
^rminadon in the case of Pitts v. Carpenter, is equally ap¬ 
plicable here. The teudvr was not an cxtii^uishmcnt of the 
debt, and the question is, what appears to have been due at 
the tiiqe of the action brot^ht, for if that exceed 40s. the in¬ 
ferior court has 110 jurisdiction. * 

Tlie rule discharged (c). 


fc) VideWoofltyv.Cluutiiian, J/. Alh^ay v. liirrroxvs, M. 20 Geo, 3. 
20 Geu. 3. supra, p. 244. U'ase v. mpra, p. 20'3. aiul IViltshirc v. iJoyd. 
Wyburd, M, 20 Ueo. 3. supra, p. 24(). £. 20 Geo. 3. supra, p. 3bl. 


Kirk agahist Strickland. 


tV'edne^diy, 
SUi No%'. 


TV/fOTlON, hy Chamhre, for a rule to shew cause, why p«na 

the dcfemlaiit should not be discharged, upon filing cdfortntnrt'li^ 
comniou bail. Tlie action was debt, upon a bund, condi- iiifii'atlori, tite 
*tioiied for tjfie indemnification of a parish against a bastard 
child. Tlie penalty in the bond was £50, and the jdaintiff, bail iVv the pr. 
in liis for holding the defendant to bail, jii^. sworn 

that be WM justly indebted to him in that sum; but die or the damage 
defendant,' in the qffidavU on which tbia^motion was ground- 
'ed, swore that only ^3, and some odd sfaillii^s were really 
due. ' - ^ 

Tl|c court said die ^conduct of the ^aindff was altog^ber 
unjustifiable, and that he was liable tspm action. Tliat, in 
the case* of a bond conditioned for the performance of a pro- 
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mis^e of marriage, and in some other instances, the penalty is 
tlic real debt; but, -in other cases [f I], the bail could only 
be taken for the sum to which the: plaintiff * would l>c intitlcd 
in dams^s for the breach of the condition. At tirst, how¬ 
ever, they seemed to think they could not relieve the deiendaut 
u{ion this summary application, it having been an miiiV.rni 
ruIc[F *2] not to go intotlid merits, upon, such a motion, but 
to take the matter as it stood upon the ajiidnvit to hold to 
bail; hut, at last, diey granted the rule, declaring that they 
were persuadetl the plaintiff would not venture to shew cause 
against it. 


\VcdiiO"day, 
8tli Nov. 


Willis and Another against Baldwin. 


rjiovemment 
having contract* 
cd to turni>h 
fora-.'c t' r a cer¬ 
tain 111 inl>r-r of 
lii>vsc<< to be (.rpl 
by a Mitlcr, and 
the contractor 
for forage lia\ tug 
agrci d not to 
rcminiile the 
/orage f».r 
moiiey, an agree¬ 
ment br'twrcii 
thn .Mitlcr and 
tac «(intrai lor, 
that the tiittfr 
shall iiliow the 
former a <>ni:i of 
money for each 
lalion of lorage 
a'loacil for the 
whole riunthcr of 
horses and --ha!! 
retain the forage, 
void. 


^jnTIlS was an action of assumpsit upon an agreement be- 
•* tween the plaintiffs and the defendant, which was stsitcd," 
in the first count of llie dcclurntion, to ihe follow ing effect: 
'Hie plaintiffs being sutlers to four rooimcnts of militia en~ 
camped at Coxhenth^ and as such iutitlod to certain forage of 
oal.s and hav for diters horses daiiv, out of tlie King’s niaga- 
of oats and hay hclougiiig to the camp, and whit;}i wits 
nlruished and supplied by the di-fendant, it was agreiHl be¬ 
tween die plaintiffs and the defendant, that the plaintiffs might 
abstain from taking the forage, or sucli pari thereof as they 
should think til, anti might leave the same to bi; the projierty 
of the defendant, ami that he should pay anti allow them ^)\d, 
by the ration, ff»r every lution to whieh they sluuild be intitied, 
and which they should so leave at the inaga/inc for the tlc- 
fendant. 'riie declaration then proceeded to ai ledge, that, iu 
coii.sequencc of this agreement, the plaintitfs had leit a large 
quantity of forage at the magazine, which they were entitled 
to as sutlers to llie four regiments, to be the defendant’s 
property, and became, tlicreby, entitled to receive a sum of 
money from him iu the stipulated proportion of 9 id. per 
ration, which he had refused to pay.—^'^I'u this special count, 
were added the general counts, lor goods sold and deliveied, v 
Sfe, •' 

'Hie 


[f l] S. V. Linf^/ardt - forced in Imlay v. Ellrjien, 2 East, 

6 'i'. ft. 217, wnere defendant waS/db- 433, the doctrine of which appears 
charged out of custody, the uflMavit inconsistent with the principal Case; 
to hold him to bail stating only which was cited there in argument, 
penalty, and not the sum due. but not expressly noticed in Acjudgnb* 

[f 2 ] This gt>neral rule was qn* ment. 
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The cause was tried, before Buller, Justice^ at the 
Sittings for Middlesex, in last Triniti/ Term; and it appear¬ 
ed, ill evidence, diat the plaiutids had (‘ontnicM’d to keep 
.‘}2 horsej<, tt for each regiment, for a limited time’; during 
which they xvere to be allowed, tor each horse, a ration a 
ilay, consisting of 18/5. of hay, and 8/5. of oats : that the 
defendant was a contractor \vilh government, and, hi/ his 
contract, was bound not to commute tlie allowance ol* forage 
for money, and that, in truth, the plaintiffs had only kept 
14 or 1.5 horses, instead of 3'i. A verdict was found for the 
pluintilfs, but with leave to move to set aside, and enter a 
nonsuit. 

A rule was afterwards moved for, and granted, in Trinitif 
Term, to shew cause, why a nonsuit should not be entered, 
or why, if that part of the rule should, upon shewing cause, be 
disebavgud, the defendant should not be at liberty to move in 
arrest of judgment.—ground for arresting the judgment 
was, that the agreement W’as illc^l and void, on the face of 
it, as stated in the declaration, tending manifestly to enable 
^the parlies to defraud the public, and divide the profit 
''■nrising from the value of forage for horses never kept by 
the plaintifls.—But, if there was not suflicient on the de- 
eiaratioii to shew the illegality of the agrcenient, it was con¬ 
tended, that such illegality was clearly established by the evi^> 
<lenc«!. 

The jittorneif General, and Cowper, now showed cause.— 
M'hey said, that to make the agreement void, it must appear 
to be a certain consequence, Uiat the public must be preju- 
diccfl by it, which was not the case; lor it neitiber followed, 
that, if fiioiiey was received instead of the rations of forage, 
the plaintiffs would not keep the stipulated number of horses, 
and provide' forage elsewhere, nor, if the full quantity of 
forage was delivered over by the defendant, that the plaintiffs 
would employ it to feed the numhor of horses they were bound 
to keep. 

Dunning, and Baldwin, were to have argued on the other 
side, hut were stopped by l.ord M an sfi elu. 

Lord Mansfield, —No power of words can so bend this 
«:ase ns to make it appear otlicrwise than as a foul agreement 
between the {Parties. The question is not, whether the plain¬ 
tiffs may not find out a method of cheating governiuciit al¬ 
though they isliould take the forage, but whe^er what they 
have done is not a method of cheating govenuneut. The 
plaintiffs are bound to keep eight horses for each of the four 
regiments, aud, in ease of them, government is to feed the 
horses, supplying a certain quantity, by the day, for each 
horse that shall be kept. By this agreement, the plaintiffs 
are to have a composition for die forage for the whole num<' 
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] 7 SO. ^ horses 'whether they are kept or not, which is a dear 

fraud upon the public .—As to the question whether a nonsuit 
Wit I IS shall befntertd, or die judgment airested, die case is much 
asjainst stronger i^n^ the phiihtifti> upon the evidence, than as stated 
Baldwin, in^ declaration. 

llie rale made absolute for a nonsuit to bq, entered. 
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Fnday, lOtb 
No*r. 


Barnpathbr and Another, Executors of 
Moffat, age^t Jordan and Another. 


In covenant for 
lent against an 
a-Aignu* an aa* 
Mjnmenttoa 
feme rokcrt be. 
foie the rent ac* 
rruod, is a good 
plea la bar. 


’T'HE filaindffs, as executors of an assignee of the lessoi 
of certain premises, brought this action of covenant, for 
rent in arrenr, against diedefe^aiits Jordan and Lu'Rvut , 
as assignees of the oiiginal lessee. Tlie defendant J^fevre 
pleadedf lliat, before die rent in question became due, be 
he assigned his interest tto Jordan; which the plaintilL ad¬ 
mitted on the rectN'd. Joidan pleaded j 'I'bat, bt^toic the 
rent b^amc due, I^fevre assigued his interest to hini^ and 
that he ass'^ned to one Cathanae Rtytiicationj 

That at the time of the assignment Va Cathartm Kingston 
she was covert of one Thamur Kntgifon her husband, who 
wras still living.—‘General Demmrer, 

Tlib case stood in die paper, and was to have b(>en 


ipport the replkalionv on die authoiity 

j__ t£ _ a*... . - 


" ana tbat tnougn 04 may disagree, ana unrest the estate, 
** yet if he neiwer agree iior diUgreO, die puichase is 
** good ^ ^ * 

He moved for leave to ^thdraw the replbation, and reply, 
de novOf u|K>n payment of costs; which was granted. 


fa) Ce. LiltK 3. a. Also 356. 5. 
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Waters against Ogden and Another, Adml- rri4«y. ion. 
nistrators of Miel.* 

TvEBT upon a bond agahut tbe adminutratom of the if»n execntorer 
^ obligor.— Decfaration of last Easier Term.—P/ea, 

Plene ffdministravitf except goods and chattels to the value Lmifawi 
of of4b. 2.*. lOd. and with respect to the i«id ,£48.12s. lOrf. 
that the * i^eiidaiits had confessed to dtat amount to ^ snoUter 
another action on a bond of the feesdtiXHr’s, of die same term, braugbi 
aad then dependii^ against them.— General Demurrer, pi^s!^/^ 

Bowerf for the plaintiff, v— An action depeiidiii| and a con>- adnumarmU 
fession of assets, without judjnneot, is not a good plea in bar 
to an action i^inst executors or adniuiistratora. Ia die other tbsttum tiist he 
action against the defencbiiit^ it is probable the plaintiff Mb« 

loot such plm 
k fpMMl bar. 

453 ] 

a bar to another action, a door would beaipened to die most 
palpable fraud, by collusion between the defendant and some 
friendly creditor, which other bona jiie creditors might never 
be able to prove; assets might be confessed and protected by 
such a plea, and all other demands friisbated, although the 
first plinntiff should never proceed^ nor mean to proc^ to 
judgmait. It is not prknity of action but of judgwnt which 

f ives a praference to crechtors hi the same degree. He who 
rst obtains judgment is entitled to be first.paid, and hmo it 
oU|lit to be considered as the Ituha of the plaintiff in the other ^ 
action, that he did not enter up judgm^ of the assets con¬ 
fessed. It is Ime an execiUor (nr adnmirtratur cannot pay a 
debt of the s^e degree, af^ action brought and notice givmt 
of such action, unless there is judgment for the debt which 
he pays, burhe may pay such ^t after judgment, and he is 
entitled to give it a preference by. ii^parianoes ancl plea^g 
dUatory pleas to the first action, and, m the mean turn, con- 
* fessing jndgpient for the second d^sand..^ Hiis is laid down 
in Wentworth'e Office of Executors (a), and in die case of 
BlundwMy, Loc^den^b), whoe Hie court distinguuhes be¬ 
tween sudi a pre^mree given by the consent of an executor 
dr admmistiator^ inffwour of a just debt, and where a debt 
is set up by covin mid collntion. Tlie def^dants, here, were 
in no danger of beii^ obliged to pay the amount eff the assets 
in thmr twice over, for if they had confiessed judgment 
' tptiie [nesentplaiati^ tiiey mij^t Imve availed themselves of 

- ’ that 


(4145. (4) C. B, HU. 12 Car, 2 .1 St4. 21. 
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1780. that ju(1f!;mcnt in a plea of Jim's i/arn'iu contiuuai/ce to tfie 
other action. 

Wateks Wood, tor the defendants^—If this ploa is not a good bar, 
against executors and administrators will be under great difticulties, 

Ogden. and liable^ in numberless iiuitances, fo account for the sjime, 
[ 45-^ 3 ■ assets to two or many different cr^itors. What offier step 
was left for the present defendants to take ? Tiie two actions 
were brought at one and the same time, (and by tlte same at« 
torney.) They had only the sum <*onfessed by tlie plea in 
their haiids^ and could not divide it between the two erraitors: 
for, if they had confessed one half of it to each, and they had 
replied assets «//m, and issues had been joined, verdicts must 
have been found against iffie defendants in both actions, 'iliey 
could not make a voliinUry payment to the one, afbn* notice 
of the action by the other. In short, they had nothing left 
but to apply the assets by pleading, to one of the demands, 
and thereby put die plaintiir in that action in a situation to re¬ 
cover Judgment, and tlien plead their having done so, in an¬ 
swer to die other danand. In an anonymous case in Shoueric), 
it is said; diat, in case an ex^utor have three or four bonds 
against him, and they all come to trial at once, being for <£20. 
a piece, and the executor hath assets to the amount only of 
,£120. yet he shall be chargeable to them all; therefore it 
would have been best for him to have confessed a judgment 
to one of them, and that he might have pleaded to the other, 
^ovv the defendants have done ail Uiat depended on them to 
act in the manner there pointed out. Ulie judgment itself is 
not in their power, it is the act of the court, which ought to 
follow of course on the confession of assets to the other 
plaintiff, and it is not to be presumed that he will neglect to 
avail himself of it. The plea confessing assets to him on the 
records of the court, is a notorious and public appropriation 
of those assets to his debt. If the plea was fraudulent or col¬ 
lusive, ffiat might be replied. 

Lord Mansfield having asked Wood, if hehadiever seen 
such a plea, he said he had not, but that there was no case 
nor authority against it; upon which his Lordship said, he 
thought the plea accounted very properly for the assets; that 
the {>laintiff’ was endeavouring unjustly to compel^ the defend^'' 
ants to pay amount of die assets twice over; and unless 
there had been the strongest authorities |^nst (he plea, it 
ought to be supported.- ' * . 

WiLLlts and Ashhurst^ Justices, of the^i^e opinion. 

Bdllbb, Justice ,—^This is certainly a new case; I believe 
there never has been siichra plea before^ but justicD'o^is so 
clearly in favour of the executors, that, unl^ there 'were 

(c) JB. R. Easter, 34 Car, 2. 2 Shorn-202. 
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(he strongest authorities against tlie plea, the court must sup- 1780. 
port it. I Ills is a case which is entitled to greater favtmr 
than ulu io thei-e is a priority in the judgment, and not in the Waters 

plea; for as to confessing judgmcnit, that is an act of pre- against 
ference shewn by the executors themselves, btit here the pre- Oodex. 
fe.reuce has been obtained by the greater vigilance of one of 
the plaintitls, in calling for a plea before the other. iVll Ic^ul 
means may be used to obtain such a preference, defend¬ 

ants, ill the. first plea they put in, told the real truth*of their 
situation, which they were obligwl to do, and having confessed 
assets to a c( rlain amount, they became bound by the course 
of law, to pay those assets to the plaintilF hi that action. 

Shall not this be a sufficient ansv\er to. tlte other demand? It 
would be a monstrous hardship indeed, if the defendants 
should be obliged to puy the money twice over, and be turned 
nunul to st'ck for redress in a court of cejuity. 1 therefore 
think this is a good plea. 

Hotter unwed, and liad leave, (on the ground of the case 
being new,) to withdraw' the demurrer, on payment of costs, 
the defondanlH to be at liberty to amend their plea, by stating 
tlie judgment whieh in the mean time had been entered up 
in the other action, the plaintiff to pay the cxpence of this 
amotidmont, and to take judgment of assets quando uccU 
del int. 


Eaton againji Jaques. 

n ■’HIS was an action of debt for rent, against the defendant H’ »‘‘-'™ •=> m- 
as assignee of one the original lessee.—^'llie dc~ t'r *,uor^aj{e^^ 

eJaralion stated an indenture of lease from the plaintiff to willi u clause 'jf 
Dcin/<i, his executors, administrators, and aligns, for yeai's, sue 

at a rent thereiu mentioned; that Delias by virtue thereof eii- tiu:iu.)rtsB);ecas 
tri ed and became possessed of tlie‘premises; and “ that 
being so possessed, on the Slstof June 1717^ all the estate, unV, iutcrcsi, * 
right, title, term of years to come.and unexpired, property, 

•profit, claim, and demand whatsoever of the said Dcnm, of, Uienwr^j^efiac 
in, and to th5 said demised premises, by assigument thereof 
then duly made, came to and vested in the deieudaiit, by rea- gai^ee has takea 
son whereof the defendant became, and was, and from ihcuce ' po««“ 
hitherto had been, and still was possessed of and in tlie said de- ‘' , 

niised premise; and that since he was ami became assignee as 
aforesaid a year's rent h^d become due at Christmas 1779, and 
wa$ ill arrear.!’—^The defendant pleaded. That all the estate, t J 
rl^t, title, Sfr. (in the words of the declaration,) did not come 
to and vest in the defendant, by assignment tliereof, and that 
he w'a.s not possessed of and in the said demised prenii.ses in 

manner 


Fridav, 
lOih Nov. 
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maimer and form, Ssc^Isiue bmn^^ined upon this p]ea« 
the cause came on for trud, bef^ £M7llbk, Jttsttce, at die 
etttingy tor Middleitert m last Trinity Term, xilien a verdict 
Has found for the pUuiitiiF, sulyect to tlic opimon of the court 
upon a case which set for^-~-“ 'lliat, oii the first of DeietUf 
oeTf 1775, the plaintifF demised the piemises in qutstiou to 
Deny*, as stated in the declaration; lliat, on tlie 121st of 
June, ytllf indenture made between Uw said Denys of 
the one part, and die defendant of the other part, after reciting 
the said mdenture of lease, the siud Denys, (tor the consider¬ 
ations dierein mentionedX baigained, sold, as<«i!%ned, trans¬ 
ferred, and set over onto the defendant, hi& executors, admi¬ 
nistrators and assigns, the premises demised by the lease, 
and all the Mtate) ni^ll^lKle, kiterest, boiefit of renewal, term 
of years, and fime to come and uiiex]Hred, property, )>iofit, 
claim, and demand whsmioevcr of die said Denys', of and in 
the same, by virtue of the said leave, or otherwise hmvvoevcr, 
to hold unto the defendant for o/f the rest, residue, and remain¬ 
der of the said tmm of 21 years, by the said indentuie of 
lease demised, and subjeet nevertheless to the retAs and me- 
wmts therein contahud, and v^hich are on the t«iant*s part to 
be paid, kept, and Mifomied, in which said indent we is i on- 
tamed n proviso jbr making the same void on payment of 
^114, and interest at bpenent. per annum in inainier fol¬ 
lowing, iic. «£2. 17s. bcmghalf a year's interest theieof, on 
theSlsti^ December then next ensuing, the further vuui of 
17*. on the 21st June, t77d, the further stun of £•!. 17r. 
on die 21 St of December in ^t year, and die fiirthei sum of 

lid. 17a. on the 2lst o iJttne, 1779$ Aod there another 
proviso and agreement between the parties diat, ttnhl default 
should be ouwe e^ payment of the 14 and interest, con¬ 
trary to tbe inteiit of the Scud proviso, it riiaU be lawful for 
the said Den^, hh executors, adntinistratois and assigns, to 
hold and the premises without tnfenoption fiom the 
defendant; That the interest whidi became due on die said 
mor^pige, was regularly paid up to and on die 21st day of 
Decernber, 177 H; 'fhat me defendant never hid possession of 
the house under die .Tlie question submitted to 

the court was,—^Wii^er die plaintiff was entitled to recover, 
the rent which became due at duristntas 1779 ,*feum die de¬ 
fendant. 

fVood, for the nlatntiff,<~The only question is,* Whcdle^an 
action of debt will lie against die assignee of a lease before he 
takes ^ual possession 1 In the fist place, it will certainly 
lie against an original lessee fur yesars, bcfoic entry. This is 
settle by die case of IMlasnv, Durbreekia ), where it seas 
held, tha^ in debt for rent, up >ii a lease at will, the plaintiff 
must shew an occupation, because the rent being due only in 
respect thereof, it must appear to the court when the lessee 

entered 

fuj C. B, M. 8 IP'dL 3. 1 Salk. C09. S. C. i L. Raym. 170. 
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entered,and how he occupied; but tliat, on a lease/br 17.30* 
yeurSf entry or occupation need not be shewn, for, Uiough 
the defendant neither enters nor occupies, he must pay tlia Eaxojt 

rent, it being due by the lease on contract, and not by tlie against 

occupation. So in Coke Littletonfijb) it is laid down, tliat a Jaocks. 
lessee for years before entry hath an interest which he may 
grant over to another. Second/if, In what respect does tlie 
situation of an assignee differ from tliat of the ori^nal. lessee 
before entry ? Is there more solemnity required in transfer¬ 
ring property to any assignee than to a lessee ? ^Die assign¬ 
ment vests the complete interest of the lessee in the assignee. 

In Cook V. Harris (c), which was an action of debt for rent 
against the assignee of a term, it is ^id, by Lord IIolt, that 
the ancient nietliod of {deading asaigomeuts was ** virtute 
cujus* the assignee entered and was pomssed^ but that this 
method was now disused, for the assignee had the estate in 
him before entry. If he has the estate of the lessee in liim, 
he must be liable to the same conditions to which the lessee 
himself was subject before entry. It is true, there is a proviso 
in this assignment that die lessee sliall hold the premises till 
default shall be made in die payment of the interest, but still 
the whole legal property vested- in the mortgagee from the 
time of the assignment, .and the mortgagor bM^ame hU mere 
tenant by sufferance, and might have been turned out by an 
ejectment W'idiout notice, as soon as there a default of 
payment; which there was iu^tliis case before the rent now 
sued for became due. Suppose the premises had been under¬ 
let by the mortgagor; the mortgagee might have brought an 
action for the rent against the iinder-tenaut, according to the 
late determiiiutioD of this court in the case of Moss v. Go//i- [ 458"! 
tnore(jd). Su|mose tlwte had been an actual demise of the 
whole absolutety to the defendant, and he had made a sepa¬ 
rate under-lease to tfae .majrtgagorto conduue dll there should 
. be a default iti the payment of interest or principal, could 
there be any doubt that, in such case, die defendant would 
liave been liable to an.action for the rent f Here, the same 
thii^ has beeai done in substance, mily by instrument 
instead .two.. lliis is. very d^^erent .hrom the case of a 
lease /or MveSf where livery of sebin b ^necessary, without 
* whidi ^ delivery of the de^ b not sulHeient to give effect to 
the conveyance. By the very terms of ihe assignment, the 
defendant b made liable for the rent,, and subject to the co¬ 
venants. 

Jiooke, for the defendant,-—Thb b a questbii of great im¬ 
portance to all mortgagees. It amounts to this; wbeffiera 
piortgagce of a lease for years, who has never tuken posses- 

. siou. 


(i) 46. b. Jtaym. iiG?. 

(c) B. R. M. 10 IP'ill. 3. I (,(i) M. '20 Geo. .iaji>ra, p. Q7'J- 
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sion, may be compelled by a stranger, to submit to all the 
conditions and covenants in the lease, although he is willing 
to wave all benefit from it. llie iiicoiivcuience of such a 
doctrine would be monstrous. A mortgagee might loso his 
capital and interest, and also be compelled to pay rent, with¬ 
out deriving a farthing from the estatti. But where is the 
hardship on tlie landlord if the action is not sustained r He 
has chosen his own lessee; he never dejjended on the credit of 
the assignee ; and the only implied bargain he has made with 
the lessee rclativ<‘ to assignment, is, that if he Ids another 
into the enjoyment of the estate, that person shall be iiabh;. 

Is the defendant an assignee of that sort whom the law ctmsi- 
ders as liable i The plaintiff has declared tliat all the estate, 
right, title, 6ic. came4o the defendant, and that hy reascjii 
thereof, he became possessed. Is this true in fact i i .ord 
Holt's dictum in Cook v. Harris was eNlru-Jiidicial, and, 
both before and since that time, all declarations in this court, 
against assignees, ba\e stated eutiy and possession.—(Bu i.j. kk, 
Justice, assc'iitcd to this, and said it w as so in all the courts.) 

—Here, there was no possession ; and, besides, all the estate, 
right, was not assigned, for tlic court will take notice tif 
the difference between an absolute assignment, and one which 
is conditional, and made only to'secure the payment of money. 
7'he point decided in Moss v. Gallimore was, that a mort¬ 
gagee may distrain for the rent, before actual entry; but lie 
must give notice of the assignment to the tenant, and by that 
act he avow's, instead of waving his interest under the assign¬ 
ment. But die tenant could not compel him to enter, or i tv- 
ceive the rent. 1 admit that debt lies against the original 
lessee, before entry, because, between him and the lessor, 
there is a privity of contract. But here there is not, nor any 
privity of estate, till possession. It will be asked, if the as¬ 
signee can disavow the assignment or not, as he pleases, before 
entry ? I answ'er, that, as between him and the as.signor, he 
cannot, because of the privity of contract between diem j but, 
as between him and other persons, be may. 

flood, in reply,—It does not appear, upon tl^ case slnttMl, 
that tlie mortgagee has waved all benefit of tli® mortgage. 
Indeed how could he wave it ? It was his own fault to take«' 
it, and it cannot be surrendered but by a written*cunveyan(fe. 
*llicre is no distinction between an absolute and a conditional 
assignment with regard to die present question*. Besides, 
w hen die mortgage was forfeited, the assignment to the de- 
fcMidarit became absolute, and he dien was complete owner. 
As to die posscK.sion alledged in the declaration, that is a niietw < 
inference of law*, and is not traversable. . It h^ been decided 
over and over again, that, if a- deed is declared' u]K>n,' and, 
after stating the deetl, the declaration proceeds virtute cvjm, 
&ic. the deed only, not ihc siihsjequeut part, can be traversed. 

After 
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After tlic forfeitu^^ the tnortgi^ee m^ht ba\e hrouglit aa 1780^ 
^ectment, and might them have recover^ tlie mesne proiits ^ 
wom the time of the forfeiture. Fatow 

Lotd MA^aFicLi),—‘lu j^int of litih ease must liave against 
existed for a century past} iu a thouss|id instances'; in this Jaeuif. 
great town particnlaily} btnldiug leases have hew, and are, 
perpetuafty inor^gcd; and yet no instance has been found 
where the ground landlord has attempted to charge the 
mor^agee} not in pose^ioU} with the rent or covenants. 

This IS a sKroiig a^mdtit against the plaintiff} especially 
where the n so hard, so unjust, and onconaciouabie. 

Numberless mconveniences would arise, if such a demand 
could be^ supported* 'Hie mortgs^ee never asks whether 
the rent is mud; ^ only looks to his'Wurity and, whm 
the priocipal and interest are paid, he re>assigi». But, if 
the plaintiff is right, a mortgagee might be c^led upon, 
years after such re-assi|^nent, for arrears or breatrhes of 
covenant durh^ the asngnmenti the consequences would 
be terriUe. And all tiiis arises ftom a mere slip in the at¬ 
torney* in making the conveyance; for if he had made it 
an under-lease, by leaving a reversion of a day in the niort'' 
gagor, the fandloid would have had* no pretext to call up^ 
the mortgagee (a), 'lliough no coses have been cited at [ 46o] 
the Iwr which apply to tiic present question, we h^ve found 
two in F entoit, which I will ^te, tliat it may not he 
posed, after th^'jud^ent, tliat they were Overlooked.—< 

'Hie first is tiie cave of Sparkes v. Smith (h), A bill havnig 
been filed against the moitgagee of a cbm, to compel him 
to discover whether the lease had iic^ been assigned to him, 
and to peift^rm the covenant^ the court Said, that, as the 
defendant was only a mort^sgec, and never had bucii^ iu 
possession, they would not assist file plaintiff to chaigc him, 
or decree him to porfonn file Covenants*—The other case 
is tiiat ci JhikingPon v. Sha/iir(cjf which certainly eaniiot 
be stippnrtfd;. ftsr file court, there, refused to reheve the 
mortgagee hecau^ it was hU oum fetaU to take an assignment 
of the i^ole term, and not an under4e:Ae; but that ]s a - 
very common ground of lelief in equity.—Tliese cases, 
thetefost, leave the qutofion as it stood upon the argument 
at thei'bar; and, ^fiierU bmn^ do solemn Aitdl-Comidered 
dec^ntm,' we must resprt to principles. In leases, fiie lessee 
betogaparty lo the oi^inal contract, continttes" alwass li¬ 
able notwithsibHiiog any^as^^mhent; the »sign^ is only li- 
ablp.m* of his pehsessfon of fiie thing. He hears the 

Imrtqeqttavl^e he enjoys* the benefit, and no Iqngb''; aufi ^ 
if tkui^^whole it not passed, ^if a day only is ^served, ttohir 

’ noi; 


(«) Hel/bril vi Haft*, E. 3. 

supral kSS* 

VOL. II. * E 


(4) Cane. M. iffpfl. 2 Fera 2r». 
(c) Cmic, T. 17W. 2 J'ciu.JJ*. 
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not liable. TOy44iJi|«>tice betMeen men, it ia ^neceamiy to 
understand ^ ^.dley leallt. |m. and co|^trae; V^jtrU- 

mcQts agcoi^ng ti? th^ iiRent of the parties. W»% 
effect ^is Imtiiilipeiit between the parties !{lip 
a Strang^ to |t» Ho ^sh^ not^hi^mji;^, but he is not ed- 
titled to tajjr benefit mid«r it. Cxtfi we shut oiy eyes had 
way it was an^^l^ic^veyancet liwatamere scanty [vl}; 
and It was no^ meant^ thal-^dftsessioii should be 

taken till default w V^^fment, and fm ^oney haa been de* 
mauded.,, The legal tqrfatuira haa'iCK|» aCemed lik months, 
and if ^ jqsortgagecrhad trai](te4 ptn^ion, he bo^ not ^4 
have entail Ho nu^have hrougltt an ^ectUMt^i 

Thtf wlta ^ ui^rstaiuyiig plT the partiiu,^ is not ^ntmM. 
to ai^nile of law^Ht was not an Ja^iinent ^d^^pe 
mortgagor’s estate^ rig^t, tide, 4 re. ’ 

Wa>i.sai and ^aaii^ST, Jiotfices, of the same opinion. 

SuxAftn, nas admittCa at NinPti^ that 

this svas a new ^e&tioii^l]. 1 therefore could onfy fona 
my opinion upqit general priociplea, which I did ki iavour 
or the defeniu^t, bodi from the justice of the case, and die 
c^ipnot form iff nleoduw. But, the point beu^ new, Jh^ 
thought U fit folk brdfijpt before the cour^ f«| thw de- * 
dmbn. u haa been aigu^ attho bar, on w soppoSeo ana* 
logy to dinarent cases, mie case of Bsllms v. Burbreck (a) 
vmfi rathar asamst the plmntiff Why ii it tb^re laid 
thht«lessen fdr yewa h liable, without entry 1 Be<!ause the 
inllhpectof theconhi^ Bat OBiassig* 
Wre is omy fadiln ha reqi^t of the thn^ amoj)^; and, tbimair 
fore, ^ prestpat case » more Ihie twi Jurat put in dud of 
BeUt^ Bm^htedli, ttx. dw cam cf n ImigidwiM^i^tidio is 
only liable ua^fespact of his ocCapaliOD 4 i omer au* 
thori^ mendotiad oa^tho part <K* 4 im pht&ffff it meraly a 
shitfam of lord BoU, who wws clei% fidigalian^as to the 
fylipiLof pleacbngafffoa I hjwe ‘ ' ' 
and tin^ always allem ** 
soidmneB^dtt^ Und Jndff d 
nM^neaW the estate hi 
and I idmit^ thaik tt^ 
l^lirery hf the deed. 


p] lljfeiftttj!*. «%<,«)•(»• 

ingtony oRr/lrr,lessor has.recovered 

at fg# agafh^ 



hut ft^hi 
made, 

i\-* iP • 
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think tfiero is^agilWit b«twe<bi£ lui ib«a!aite aad.n 

^nditw^nari^ignmi^f, m ^6 iiatum'*il^f i^Ohtiact itself, 
w the assignee has the substamjeji ih the other 

a*8ha|i^But Jhdo ndt lfbod« diae 

fn|N» jiBh asaigiuneae absohittf, lie, 

sntiiiecic poMesuou,' There h no mstanoh The^dMacdon 
betureett a naked t^ht, ahd the bM<dU dric^ent/ » 
tbandedtitt sOund itHnOn; ailkd ftcre are’ auddhiiii^ wDatt- 
ver/f AhiiijfgtnfiHt, THh (11), nhde d]M^*couit dedared 
that'the gtdw^npon dhkl^vsG^k^ we nude ts be* 
cause enjoyed die I do not ’vromer that 

th^ aVc no'^old cases do this^neatiptif it is probably 

»"'***•!* enabi^^ae^ 
ottuar {NiiO(W« nti^f^Uiat this moitgage has beeii 
But di<M|ttestioti hefeheh^y nhethu' libtnkial 
nrith 1m naihhi d^t, or tmly sobstan^ aasignedt in die Ap- 
tuai e^o^iSit of the estate^ shatt^b^ hable to this aeci6n/l 
tteok (mtfonly diose bf die last desciiptiot) are liable 2]. 

’ Fartes to be deh^ercd to defendant £1]. v 


1780. 


Bstoir 
against 
J Aquas. 


Dtdi,> 


«et pieal. Tbejfes/ was dmurred to. 
Intluf serond liw%tated, that, betore 


TW ease was defe#* Intluf serond liw%tated^ that, betore 

inined b( M. SH Oeti 9. the rent tn (jurwion became due, be 

f ' astign^ all dw estate, 

• 'Wix‘Kt%v.Rnitvii9. * titie,klttftebi,^dtcr»^cf £ 462 1 

years winch he then had 

GsiMMaiit fer rent iceerved ttpon a to oeoae in the premises, to one lUggs, 
Icase,^ by an astignec of ihC' lercndoa ^ virtue b^iithn^sugnment JUggs tn* 
against an assignee ot tlie ongiual les* tered, end was, and suU is, pMse$wd 
see. The this pica the pldintitt 

> » ^ ’ *' » rtpbed. 


^ V ^ /ca^aLg^ 


VerSNm, l £t. 1$L for fieight due betoiC’he took posses* 
fas tcndee df a siohi; In H'rstttdtdi e/ JPofe, 7 r> R- 




M': 


lore tetinc 




.|nmtbisn«l word*-;” which also seems 

i|p 4S ^ bo^ the itth leocc (iifoBii tVidhr v. 

A* Bifmtrt, $ Xoft, 4Sf, it Wns attempted 
the to deetimeid' tlilrpHltcipal 

ever case 6ne glsti^tasther, ahd to chai^ 
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♦ 

1780. rt^udy thav at 4n4, 

„i duei the tijj^ 

Eatok i«4 »tt qwwUon 

against 

Jaquis an4 

coi^iie4 M jpomf- 
tuM of th# ^itbontjhin^i 

that th«i swd ht O^Kilptr^* 

before the rent bei^ame due. «o4*lni 
aitear, eHt&^ ini& and 

vm possested thcre^' Tivf defendant 
dmvtred tfOpUcation, and 

•hewed for ca|SNV> that the fikmfUII 
had therein attetni^ 

to pal m m.w, of, law on|/| 

and not ai^ matt^tf ti^YOf^ahte pi }$* 
suable. The e^ w^a Argued# oi^ 
Tvetde^f the Sth qfjtfotmirrf hy 
Bcdbeff for thi. plaintillL rhambi^ 
for the deienda^t. Bouef^ jelud on 
the caap pf Eift0i y, Jaquett con- 
teiidid, that ftfollOillred from the doe- 
timc oi the 'oouft thaid, thai^^fni^ a 
second assignee Otitme and takes pot- 
seasioo. the fimt continues IhMble to 
the rent and covenants. Cbmbrt stud 
It was unneeess^fjj^ jsad would he m* 
decent, for hipi to cos^^ltpvcrt the A:aee 
of Eaton V, Jhwaer, m ipsM^ that 
the determindQon of tl^ fiaai^ tpimd 
principally upon Idie awpgumftot sp* 
peanng tO(b« a^t^Jgnge and sccil^uy 
for money, a^« not a subsrtanml 
transfiur of l^cproperfy. 7 hat nond 
of the reasoning in that case was ap* 
plicable to an jAaoluie assignment 


If 

without m%iy, exo pt the obwT'afion, 
that aE t|mitced(j|ts a^6'pc^uat en> 
tiy and possession. Bi|t lie y id^ d, 
tiiat t^re wire no inttai^s ormat 
aveimcnt ha\mg ever been traveigm $ 
aM lhat wasJmmatfnal^ke (he al^ 
lefhttop * i^pi^tbertvi^h'efUfatcd^ 
In actions atpHusaapattf and many 
other arermeats as to time^ places 4fc. 
Wlitch eat *no4%traversaUa: he said, 
ti^t, in both the cases ^emen. 
cited hy land Mani^l^ m v'* 
Jaqwa, the court of fjhw^cry took 
it fur chtar law, th|d covn^pt would 
lie against an pjsugneQ befnra^entvy; 
^but that It wim enouglj^ for him to 
shea, that the defcnikMit in tht$ action 
pas not Inible he was not llM^d to 
prove that the la^ ass||nce/was ^s 
to this he cited the tamoWssngojjjp 
Celle l^ttleton which had dune 
in*£orcai v. Jaqae»% and also Etfft. 
§ and 5 Ch. 4n>>hawrWhat 

iHtewst pattes- to a fbiSeelMW^ entry, 
and contended^ that as Urgp an lotv* 
rest must Bass Irmn a iessee to his as> 
bigpee^* or from odf assij^ee tu ana- 
then hefonm ent^, and therefore, in 
Such castg^ ^jming mpre^ rempimd 
with the l^scobi mesneastuanee, but 
a im le naked po5<>eswon» wimout an) 
righi^onactW as **J»fL*l**W «“y 

f^nt tWWift such a 
prHfty ^ ^tah ta osvldjuppoit an 
action of cowennhi; aitli wbirn tbe as¬ 
signment hdp h^ madik W in (he 

' " ^ case 

'i 


» i^ssssBsssissBipassaqtetaassesa/ij^ ^ 

' J. '* V 

the de\isee^•» eqdityfof redemption T Bmt. 

(hemginpdbldssionbyAweiptof Mn^i W th&t ^ j i w | rtw)r bf a 

in an action bf Covenant ps aasifneo t^pnlmpipT4(0t 'Oe^ h(e^^ttijlbve- 
of the ostete of tlia cov<!hantor. In isM^whhthVyhairesrs^^be^ 
answer to J^Sis, mueh objection wat 4foik. to to liie property' 

made in a%i^tit to the ^ncipaf ><ofdiothM&UpCB^I^ Istei tiolcom- 
caae and those cited from H. S/., but pieced muen meol^, and wken 
the court, in ^vtbg thetr as Wbjidd he 

although thevc^ld cleai](f thatji^ co^^(veiiSl|ilii^«||lem, me^ by 
mortgagor Arhis^evlseewAnot bgj^ thOlw'to ^ nvr op to 

,. to thd a 0 laOh^,. 4 ^hne^to *’tted«^r*thqJ||n^|fip ofti^rtailio 

opinion wdtpfhrethejnKii^gee out of ing the valite^lm^rson bidding at 
pMscssidn^Wottld be ppbie. ^ such auction. ' 
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case before the court,iiot py en original 
lessee, but by amettne assignee, it would 
fdtlow, that as be had no prhity of co;i> 
traiif with the lessor, no ground would 
rehiain to suppoit acltoo ag.unsi 
him. liozoer baying'^al^, that it mcsiio 
i^gnees Cj^pld, by fraudulent and se^ 
cret asstgmti^ts, discharge tbemiclves, 
and still retain the possesuon and tn- 
joyment ot %he estate, it would U' at* 
tended nith great Inconventeiico to 
lesson, (Ihmmrc answered, that it the 
Second asHignineut had been made 
fraudulent^ in this case, the fraud 
ihodld have bcen'avi in d, as was done 
in a case in Vent^ 339- 331. Autm. lie 
also mentioned Lekinx v. Nath, U. 
18 6ro. 2. 2 blr. 1221. as .mother 
authoiit) to shew that a fhuid in the 
assignment cannot be takem advantage 
of unless It is pleaded.—^'fhe couit 
took time to consider, and on Faulty, 
id Noo^ lord Mansfietd delivered 
their opipion. He said, they did pot 
entei into the merits of the Jirtt plea» 
(and of which I have not taken any 
notice both lor that reason, mtd 
cause it was not at all applicable to 
the ease in the text,) for that they 
were unanimous m thmkiil^ that the 
replication to the tttoud was not good, 
unless i! had |;one fai ther, hud charged 
the seiimd osafgiimcnt to, have been 
fraudulent [p 3j. My the assigq* 
ment, the title and posscs^er^ Yight 
passed, and the asdgnee became pus* 


scssed in law. As to 1780. 

actual possession, that s**v*«i 

Eatow 
* y» against 

place. H miglit bo a ^ ^ 

waste or unpronUble ground,as seemed 
to baw b( cn the oyw? here.*—(Prom the 
first p&UitaplHated to be ground meant 
to b« built upon«)>~'lhis case was by 
no means like Biion v. Ja^ues, tor the 
assignment th^re, being a mortgage 
from the nature of ^e transaction, it 
was not an assignment to this put pose; 
iCwasa mere security; till the nioit- 
gagee called for his money, the mort* 
gagor was tt> be left in possession, and 
to pay the interest t*and it was not 
understood by either of the parti<‘s, 
that the mortgagee ihould be liable 
for the lent. 

In point of fact, tbo lastassigmnent m 
this case of Walker v, Retaet was only 
a tnortgag|t security. Therefon^, if 
the pUimtift, instead of replying that 
Jlfgga did not take posses* 
sion, had trouemd, byhls [463 ] 
replication, the allt^ttoa 
of the pica, that the defendant bad as¬ 
signed aU the eifote, title, interest, 4rc. 
and upon issue being joined, it had ap¬ 
pealed <m the tnalifthat the assignment 
contained a proviso ot ledeniption, it 
should seem that he Would have been 
entitled to a verdict, on the authority 
ot Eatan v* Jttfuea, 


must di^nd on t 
nature of the propci 
whetben it can ti 


i 

[f 3] 8«ch a replieattou was at- liability. Ey/w, C, also doubted 
tempted in ToyfoF-.iv. dfdeai, P, whether it were posaihjb 

21, wiUumM suctiess ; and it ssfui i^ld should be a ^udulentalignment, or 

cle^y that • lessee might assilfi} to , any issue taken on sueha point. 
wlfO^r he pleased, to get Ckd'of hit 

»./ A •» “ 


E3 
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17Rrt majori^ of the court^ dial wliere tliO computatioa 

i f ou. j,g made Jrom an ad done [f *i], (as from the sight of a 

hill of exdiange by the acceptor, wij&li was die case there), 

•icainst'^* when such act wa^ doite is to be included. No*w 

*- here the act of quitting die office by turning over die writs, 

* ’ ^r. tgr the new sheriff was done by the defendant on the liith 

of Fthruar^, So, in die case of Norm v. The Handred of 
Gautrk, mention^ in RoWs Abridgment (c), and reported 
in 1 Ihvmilow (d), which was an ‘action on the statute of 
Hue C/^, die robbery was laid, and proved to have been, 
on die 9th' day of Octobeff IS Jac. 1. ai^ the writ was tested 
tbeQdiof Octoberf Jac. 1. and the words of the statute 

of Elizabeth (e) being, “ Tliat no person dudl tike any 
** benefit. Sic, except he or they so robbed shall commence 
** his or their suit or action within one year next after such 
** robbertff Sc.” it was held, that the day when die 
robbery was committed, was to be included in the year, 
and that the action was brought too late; and jmlgment was 
arrested after verdict. The words of the statute of 20 Geo. 2. 
are the same as those of 27 Eliz. and this being a penal 
proceeding against the defendant, who is intiUed to the most 
favourable construction of a statute expressly made for die 
ease of tdierilfs, we* think the day of his leaving the office is 
to be computed as part of die six months, and, therefore, the 
mlo to letum the writ came too late. 

The rule for a supersedeas made absolute. 

e 


(f) 2 Hoff. Ahr, 520. t>/. S. ' (r) 27 f l. c. I'S. 

(d) 1 Ihotonl. 150. &. C. more folly (J ) 19 , 

reported Hob. 159> 


[r 2] This doctrine was confirmed 
on the authority of the present case 
in Castle V. Burditty 3 T. R. 023, in 
which it was held, under a statute 
enacting that no writ shoiiKi be sued 
out until (»ne ^itendar month next af¬ 
ter notice, such notice having been 
served on 2ttth of ^rUj that a 


writ sued out on the 2Sth of May was 
Hut too soon. Also in iilassington v. 
tUttalins, 3 East. 107, where it was de¬ 
rided that the day of arrest must be 
taken into account,in calculating the 
two mba^s that‘a trader must lie in. 
gaol, in' order to inak% him a bank¬ 
rupt under 21 Jac. l. c. lS^. s, 2. 
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‘ ^ 1780. 


The King against Barrat. 


Monday, 
13th Nov. 


rpHIS a rule to shew cause, w|iy an information if a pariah-oiti* 
shoiild'not be fil«i against the def#ndaufy. as one of the n«k«*n »»- 
overseers of the poor for-the borough of Siaekbridge* The ^r.rate”aft« 
ofience charged by the affidavits was, that, after uie poor- j***^^!®**' 
rate l»d been signed by the parish-officers, and allowed by jMWctss’b^tiik 
the Justices, the defendant had altered it, by interlining: approbation 

an surticle ^ one Geary for a tenement in the borough. Ihtii nit*Sr 

appeared mat Gearys landlord, * (since oim of the mem- punulicd by 
bers returned for the borough,) had been rated for this ***r™^*g”'i 
tenement for the two precedmg years, and the prosecutor ^ * 

swore that he believed the alteration was made to serve Sec¬ 


tion purposes. 

Ou the other side, it appeared, tlmt the defendant, had 
the concurrence of the other parish-officeiit, and the permis¬ 
sion and approbation of die justices, and he positively swore 
that he had not acted with any view to election purposes. It 
also appeared that there was no vacancy at\he time; that die 
rates are made "at Stockbridge evei^ month; and that Gearys 
name hod been inserted in a iniMequent rate, which was 
made previous to the election, and had been suffered to remain 
without any appeali 

Lord MANSFiEtD i^id, that, in granting informations, 
the court always looked to the motive: that, the defendant 
had acted improperly, but with the sanction of the magistrates? 
approbation, it was very natural for him to fall into such a 
mistake, and he denied positively having acted with any view 
to election purposes, which indeed the circumslances shewed 
could not have ^cn answered by what he had done: . the crime, 
if any, was in , the justices, and they, oi^ht to have been the 
objects of tho application :.howevw, as the conduct of the 
defuudant was^fep^Ur,. the, ctwrt would not cQscharge the 
rule with co^ts, ' ■,, 

, Dutrnm, and !.«<?, in’^porjt of the rule. The 
Geaeraf, nidmore, and jMrion^ for the defendant. 

^ . V . ' ^ The rulg dischaiged.: 
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wedii««uv, Hawkins against Magnall. 

l&li N<». ^ 

Thekeepe/ of k 'OOWER opposed One of (lie ImuI in thia cause, on the 
K*ir F iL "** ^ ^ |rouiid ot ins benij; the Keeper of the Poidtry Compter-, 
^ ' HalSmUt on tibn Odier nde, contended, Uiat the rale pro* 
faibiting officers from becoming bail, exteuds only to those 
of the court vifaere the action » brouf^t; but Bullfe, 
Justice, said, there was no such distmctioii [f 10>], and, 
i{iou^ Bomer was afterwards uistructed to wave the objection, 
^ court declared they must reject the bail, to preserve the 
unifomutyof practice [Ij. 


[+ 103] Vtde Holland v Pritchard, 
C. B,IL 15> Oco. a 2 Blackst 799< 
[ 1 ] By the rul<"» and oidcrs o) B. 
K* M. 1654 * I i ** It IS uidered, 
** that, for Che preSteahoti of mainte^ 
** nonce and trotdge, no atfomep be 
** lessee m an ejectment, norhatl iota. 

** deteadant, m this court, 
[ 457 } ** tn any action.** 'fhere 

IS also a sumtar rule in 
the same words among those oi C. 


B. of the same tcim, § 1 [<3>]. In 
a case of Boulogne v. Vautnn [fl04], 
B. K.T. 18 Gto. 3 the ckdc to AOi 
defendant’s attorney was tendefra as 
bail, and objected to, by Dovgtas, of 
counsel for the plaintiff, as being with* 
in the reason, though not the words, 
of the foregoing rulb, and thecouit 
faiittg of thatt^intois he was rejected 
**-&ut if a pet son, who by the rules 
ot the court is not permitted to become 

bail. 


And by a rule of that couit, 
Af. 6 * Geo. 3. It IS otdered, th:^ no at¬ 
torney ot this, or any other coutt, or 
any piactisiug as such, shall be b iil iii 
any suit or action depending in this 
couiL And oil theconstiuctionof that 
rule, the couit hold mhuing v Cvttdote, 
C B M.i9 3 Bl 76 , that it 
extends to the articled clciks of attor> 
neys. But, in a ciiniinal case, the 
defendant’s attorney may be boil for 
him. Ihus in pLcx v. Botou, the de¬ 


fendant was carried dowp to Bedford 
assises, Avg, IJ%X, under a rule of 
court, before daKHUasT, Justice, to 
mvc bail on aiticlcs of peace ex¬ 
hibited against him by ffis wife. Lady 
Strathmore. One ot the bdil was ob- 
jet ted to as being his attorney $ but 
AattuvEsr, held that the rule 

did uot apply iftt crinunAl cases. How¬ 
ever, tho ot^ botl appemnog ittsufh*> 
ciMt« thff defendant was remanded ^ 
bince leporfed, 


' X 

tfti] Contra Faulkner v. fpise, i with theprocew^iior roar#; which, 
IgOt where a persoi^^de- it wpeam, from ttie rule of C. B. Bi/. 
acMRRas **ofAmbtrfphithe(^ttiy ffG. 2 . *. 7 , there cited bytherc- 
**ofallowed portcis, 19 the gppind of rejection, 
to byvttdff^ the couit say- The pretenc ease was not meiitioo^ 
ln|, that he mlghl: be a cuip^huum to the eouit. 
gaoldieeper, nod have nothing to do 
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bail» be put into the bail-piece, 
ami not e^ceptedi to, the plaintifl can¬ 
not take an ubbignment of the buil- 
and proceed upon, it, ab if no 
bail had bwu put in. Thh was de¬ 
termined in B. IL jB. 22 Geo. 3. Haf. 

SI Jipr, m a case of Thtinnon v. Bo»- 
k//.—The attorney for the defend¬ 
ant [v 2] wa$ one of his bail. The 
plaintiff did not except, but. consider¬ 
ing the bdil-picce as a mere nullity, 
toolB utt ab&igtimcnt of the bail-bond, 
and Drought an action upon it. Min- 
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1780. 

W-sr*/ 

H.S UTKIN* 

against 

MaOKALt. 


gay moved to stay the 
proceedings, and the 
court held that the as¬ 
signment was irregu- 
lar, for that the bail- 
piece was not void; 
the attorney, although he ought not 
to have hcen bail, and was punishable 
by ^ court, h<^lng liable to the plain¬ 
tiff,'who, by nut objecting, bad ac¬ 
cepted his security. Boarr lor the 
plaintiff [t 105]. 


[1105] Fide Jatkson v. Trindcr^C. B. if, 18 Cco, 3. 2 Blacht. 1180. 


Cope and Anottier against Cooke. 

O N 77ii/rs(faj/, the 9tli of Nbrein6cr,il2VN^ay had obtained itMuotwOkiwit 
a lule to shew caust-, why tlie defmdant should not be [nV^*j2d*v«*w 
discbui^cd, on filing common bail, on ^he ground that the hold to bad, to 
afiidiivit on whidi he had been arrested, did not state the na- l^!n- 

ture of the demand with sufficient certain^. Tiie wordo were, debted to him ta 
** Tliat die defendant was indebted to the plaintilfis in £QOO, 

“upon promises.’* 

Jhvert this day, shewed cause, and smd, that all the sta- 
tuh‘(a) had been construed, (in file different cases,) to re¬ 
quire, was that the fact of Uie debt being due should be stated 
with certattity, not argumentatively, and by refer^oe to evi¬ 
dence. That, hi fills }»airticular case, file circumstances were 
lung and compUcated| (the action being a special assumpsit 
oil an uQ^rtakiug relative to file sale of a diaoce in the 
Irish iMtery,) and it woidd have been impossible to set 
foith the ground of file demand without stating the whole 
substance of the declarafion. He admitted that the ortgiral 
affidavit could not now he am^^^ded, nor its defects supplied 
' b> a supplementary one (f 106j. 

* ' The 

• { 

(a) 12 Geo. 1. c. 29. §2. the court of C. B. it should seem 

[f lOOj,Fide v. Grotrenuxn^ that such supplemcntid affidavit may 

C. B. II. 4 Geo d.' 2 fFitf. 224. lx* fiU*d. Ht^oa v. Campbill^ C.B.T. 
49* But by the present practice of 29 Geo. *1. //.Bf. 245. S49. * 


[r 2] In Fenton v. Ri^tes^ 2 B. bond, where ad assignment had been 
^■P. the court, uotwithsuuding the taken under circumstances exactly 
authority of this caie, refused to stay sUhilar, 
proceedings m an action on the bail- 
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Hie court ^vere of opinion^ that the atBdaTit was too cc> 
neral, bat would not allow the defeisdant the costs of uie 
application, which Mtnga^ had moved for. 

, The rule made absolute 

’’] So an affidavit that tiicdc- B R 2$ Geo. 3. 1 2V»»« Rep. 83. 
IrndHiit IS indebted to theplaintift “ m Dov/a v. Mu^tngiAf B,R. E. Qf Crio. 
•* *t‘2J in tracer^*' is bad. HtAbenl 3. I TetmRep, 705. Mackenzie y. 
V. Pae/icco, C. />. L’. 29 Geo. 3. //. Maikinzte, B. R, £. 27 6Vo, 3. I 
Bi, 218. Vide. al'O bheldon v. Baler, Turn Rep. 71b. 
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1780. 

Copfc 

aaainst 

COOKf.. 


fuluTcUy, Lowry and Another against Bourdieu. 

Ibtli Nov. 

n 

An niraiADCT 'T'llE plaintiffs liac^ lent to Laze^on, captain of the Lord 
tjth* It mierwt, . ii^otland EaU hulumau, *£^26,000, for which he had 
nod the pi«. ’ uivcn them a common bond, in the penal sum of e£o2,000. 

insu^^ntUMi China, the plaintiffs got a 

resuver hack the policy of insurance underwritten by the defendant and otheis, 
tteThl'^ha^rr- ^ following tcrms: “ At and from China to 

medMfes*' " London, beginning the adventure, upon the gooih from tlie 
** loading thereof on board the baid ship at Canton iu 
'' China, SiC. upon the said skip, Sfc. from and immediately 
following her arrival at Canton in China, valued at 
** jE^ 26',000, being the amount of captain Patrick Lawson*» 
** common bond, payable to the parties as sholi be described 
on the back of this policy; and it bears date die l6th day 
** of December, 1775; and, in case of low, no other proof 
** of interest to be required than the exhibition of the •laid 
bond: wairanted ficc frpm average, aiul widiout benefit of 
** sdUdge to the insurer.**—At the head of the subscriptions 
was written, On a bond at above expiessed** —Captain 
Imzosoh sailed from Cfma^ and arrived safe with bis privi> 
lege, (as it is called,) or adventure, in Londdn,^ on tlie 1st of 
Juij/, 1777, none of tire events insuied against haying hap¬ 
pened. llie receipt of the Vrtdt acknowledged on 

the hack of the policy. In 1780, die insured brought* this 
action for a return of die plreikiim, bn the ground that, the 
policy being without interest, the OmitmUt was‘Void. The 
cause came on before Lord <U. Ouildkali, at 

the Skdiigs after the last Trit^ Term, when his Lordriiip 
vm of opinion, that ^die policy was a gaming policy, pro¬ 
hibited by the statute of 19 Geo. 2. c. 37, ado both parties 
equally ^Ity of a breach of die law; diat the nile^ diere- 
frit^ bfntehor est eond&tio posddentis Was applicable to die 
casoj and tbe plaiiltids could not recover the pfenmm. A 

verdict 
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verdict was accordingly found for the defendant, agreeably to 17 80. 
hisXordship’s direction,: but the next morning, he expressed 
a doubt as to the propriety of his opinion, because the uioney I.owftY 
had been, paid upoti an exccutoiy agreement w’hich '^^could against 
never have been completed; and, the lirst day of this term, BoimniEv, 
liearcroft obtained a rule to shew cause, vyhy a new trial *[ 46'9 ] 
should not be granted. He insisted, that the contract was to 
be considered as executory in its nature, tfie premfws 'having 
been paid before the risk commenced. 

nus day, cause was shewn, by the Attorney^Generul, Corc- 
jper, and Jhaining. 

They contended, that, in truth, and substantially, die pl^tt> 
tiffs had an iiisureable interest, 'iliat, though this was, in 
fonn, a policy on the ship and goods, yet the bond was stated, 
in die very body of the jmlicy itself, as the real interest of the 
insured. If there was no insm-oable interest, yet, as the 
plaintifts paid the money with their eyes open, and imt under 
any mistake of the law; as they expressly stipulated that the 
bond should be, betiveen them and the underwriters, the only 
proof of interest diat should be required, or, in other words, 
that it should pass for interest, a.s betw een them, whether tho 
law considered, it as such or not; as tln» most wuloubtedly 
would have called upon the defendant if the ship had lieeti 
lost; the court will not assist them in rwovering the jm> 
mium^ although paid upon an illegal consideration. It may 
be said that, in case of a h>FS, the law would not have com¬ 
pelled the underwriters to pay. That may be true; butil 
M'ould have been dishonourable m them to refuse, and the 
principle in such cases is, that the court ought to remain neu¬ 
tral. If the underwriters had, in fact, paid, the court would 
not have assisted them in recovering back their money, in 
an action for money bad arid received. Many Cases of t!ie 
same sort wrere mentioned by Lord ^Ianstield at the 
trial, where money, tlie payment of which could not have 
been compcll^ by law,, having been actually and voluntarily 
paid, it ciipnpt^ be iecovered kick in an action; as, tor in¬ 
stance, money paid 1^ infent, or on time-ivutrarts for the 
price of stocks^ 'Ajj to'the payment of the premium, though 
• there b a r^eJpt for it on the policy, yet it is well known 
that, in point of fact, it. is never paid at the lime of under¬ 
writing, but, remains aii article in the current account bctw'cen 
tlie broker and the undciwriter. 

Jiearcro/l, on the qlher side, argued, tliat as the plaintiffs 
could not We reeVneWd for the loss, aiHl had made the in¬ 
surance unifcrj a mistake of the law, not with an inkiition to 
act.j^’iiis.t it, iliey ought,to recover baek'tbc premiipnt as 
phidAvithoul any considcmtion. It happens eviery day that [ 470 } 
tile pi-einwn is iccbycrcd back when ithas been paid uprin a 
»ii>'lak;e iii point of laWj if no fraud or illegal iulcnUou ap¬ 
pears. 
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1780. pears. The iMi lius here guUty ^'df a blundferVand no* . 

Vi^/W thing more. If they had intended a fraud'upon the statuii^ V] 

Lonar they would not ba\e stated the tiature of their supposed hi* 

against forest in tlje very piiiicv itsflf. There are cases where even ' 

Boukpieu. on a policy clearly illegal the premium has been decreed fo 

be paid Imck, in a court of equity. In fViiiinghttm v. 
Thornhoroiighiu], upon a bill brought to be relieved against 
an iiio^aJi j»olicy, ihe court made it a condition that the 
plaintid' 8hv>uld return the premium. If it is said, that the • 
reason of tuat decision was. that it is a rule in courts of'' 
eqnify never to give rehef, even in cases of jposK fraud, witli- T 
oat ordering what is really duo on either side to be paid, (hat 
rule will apply, and ouglii to govern, in the present case,- for . 
this-court has often said, that mercantile questions ought to 
be decided in the courts of law according (o equitable prin¬ 
ciples. 

Lord M ANsri is certainly true, in many in¬ 

stances, that host thoughts are best. I am now very mucli 
inclined to my tirsl opinion. There are two sorts til policies 
of insurance; mercantile and gaming policies. The first 
sort are contracts of indemnity, and of indeoinity only; and 
from that principle ,a gi<nit variety of decisions and conso- 
qncnces have followed The second sort may be the sanui 
in form, nut in them ther*-. is no eontrscl of Uid^-jnnity, b*?- 
causc iber*- i.s no intcr<,si i.p-m which a ios? can accrue [f I], 
'I'hey aic ( '-■•re gairu'i of bs'x.nd ; like »he cast of a die. fn 
the presr.-iit case, iho nature of the iusurance is known to 
f>oth j.!aro <‘5 'rhe plamtilis say, We mean to game; but 
we give rair reason for it; Captain I^anisnn owes ns a 
sum of money, and wt* want to be secure in caw* he should 
not lie in a siiu.^tirtri to pay us, ' ir w'as a hedge. But 
they liad no interesr; tor, if the ship had been lost, and the 
underwriters had jiaid, still the plainuit's would have been 
intitled to recover the amount of the bond from l^maou. 
'nris then is a gaming policy, aud against an act of parlta- 
mciit; ' and therefore it is clear Uiat the court will not inter¬ 
fere to assist eithei party; according to the vyell knowm rule, 
that in p«ri &.t\ Not tlwit the defendant’s right is 

better than that of tiie plaintiffs, but they must draw their < 
remedy from pure fountains^ I have returned to my old 
opinion; sometimes you miss the mark by taking too long 
an aim. * . . 

I 471 ] WiM.r.s, JMutire ,—I shall make no apology for differing 
from the rest of the court, in a case where siith gyeat abilities • 

have-.- 

if, l6'90. I'rfc.in CAanc, ilQ. 


Ilf 0 Crat^ford v. Htuiln\ S T R. 13, and Ltfccna v. Cranford, 

5- p- tW 


(*» 
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have entertained two diflferent opinioiiK. '^Tho pt'fmiuM has 
been paid, and yet no risk run; for the policy was vc ii^ from 
therl&^innin^ and the insured could not huvf recovert, • Irojii 
the underwriters if the ship had Ijipni lo-i Bot I ci 'i of 
think it a gaming policy. It does iu;t .ipptsar to uu. ih.i. ’.e 
parties had an idea they were ent<'' ’'i;jr into lii I'h’-g.-.l couti.ei 
•/JFhe whole was dlschiw-’. and they ihongHi dtcrc ’v:i.s uf>- 
est. This was a ii.ot. *ve. hut u. r.vw '.omt pf Ijav.. 
b case Cited l}c>u' Vtc/'f'ihul’-. es ^ 7:<i,<?. o*.* p' .b'tps 
decisive, but it «roc‘ .■s )/, iiuti <> juiv' t:< \»jv h;o,’ 

that a party shoui-^ s w’ .u •' ^ h;» t-. f.uo’; .‘c oi-n' lioj-- 
take. 1 think in c'-usca -uv'- Tohutd ’he 

premium. 

ASHIIURST, 1 rjy.! u'-. i J,;-} * oglU nol tr. lift 

anew trial. A jx.dn- -A »I’lufoct:'.»>« ■*'*' ■ a mere cou- 

tract of indennuiy 00!.=.;;.^" liy !)• «»' she muavy 

might have hem p:.'! ’ -a •(.! -i- vaiy ^ this 

was a gaining polic'' 

:/rLi.T:»A, Jaipur, —it •'> ■•<'£y . l.’-ir ?<• (,; i' ^ • oh'imtiffs 

not fo rcte-'-! 'HiU''.'.''■ar, tr*’nos", j:' p.-'■ of the 

no'lenvrin’is, n'->* iy, ni'uier . ' >; It the 

/«,v was inisiaken, U'l-'uh. ^ Hi,.* injiu'-'.-fi-'u jr 

'^1 hiji sfui/ P'h.-t, •.< r;''O 

!•> ^ ■Mir'u'- '.i-• 

?‘x-.’4 u-'* rv. ■.!>!■« ;; 'if. -i' 1 ■ I 1 • •■ ■: • - • 

yi-liJJl-.' «?• S' ' uo 

tOiy|! ’ ..S'-j fijvss u . Hi- *>■-’- 


■ • 

*- 

'-'i 

? 


1780. 

LnvR V 
against 

BnORDlEV., 


( $■■‘21 -So • '‘Or, -5-! 

jfit'ist ts'.ui t.. :;i ti'.ie' 

«f makihg i'.a t-, pbio- 

tiff, iin iinr‘f*rv'.'n'-'i’j h^uS th:' 

amount of liis- f ript!;>ii, il 

held that In rouid aot rvm?- ^ H b.i''k, 
because, before the* Hi-f 

document, with oth*. • p.'; '’r.s. h-.J 
Bienlaid l.eforutbe wiiiU'i\vric<‘»\i; n<.!- 
withstandiug »v,ij;ht he 

rant, when !if,|jauj. that th.c conc- ai 
inent aOimh'.d in law a ficlenci' to an 
action on the police. v. 

lej/, 2 Emt. OtluTwise H thr 

Assured be igno; aut' -of a. fiv't. (hur \\ 
Brucff, 12 Er\r. 

[f * 3 ] In diiiTtf V. Sfoktf, 4 T. fl. 
561 , it was )u‘M, that wlierr t’v'cu- 
tors liad paid money b.sn-owcd by 


v'v'ii i-', Iipo.-' sUfgsl loan, 
H:'- r:t>t lecovei r jp;ain in 

.5i> ... ■ -iii io; numey ba*! .••id rc» 

! ' ■ B dfi .5, this 

' .J..C .. ti-'.. jihi’.ncrkou 

Ji-v. -i-i .•* 1'. i.'nfiiiii -■ I'hurhnd^ 

^ i •>. t'r-. IK. re had been 

•. ■;'-s, .-.(.'{('ij (.tilt s hands hs a sUikc- 
•i'di !•, i,. ^-Iddf -• viveiit of a battle, 

..‘I . I'-.id Ik the winner, the 
‘‘t-I.-s :: .I'i'/nt he u-envered by a 
(.'•-..t’ ! - ■ t. >* riu- contract be. 
twtif'.i.n I fit fondant being still • 
. V ’i-.- expressly over- 
ru!".!, C(7'»,ri V a contrary 

>7t»ijh in- ill . ijovi uf ft'i/soit, J. In A 
‘.yilei’Cii- :;' of i« 7 CrtAv.v< 7 </t’ V. 

~ " ‘•3.S. tiis-* court cer- 

*:uu‘v -.en d, on '.roiiuds contrary to 
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1780. 

Lo’wry 

against 

Bouroiei;. 


[ 472 ] 


storing &e. other party to his ordinal situation; There was a 
case of Waller v. Chapman, some years ago in this court, 
where a sum of money had been paid in order to procure a 
place in the Customs. The place had not been procured, 
and the psurty who had paid the money having brought his ac¬ 
tion to recover it back; it was held, that he should recover, 
because the contract remained executory. So, if the plaintifls 
in the present case had brought their action before the risk \vas 
over, and die voyage tinish^, they might have had a ground 
fo|^ their demand; but they waited till die risk, (such Ss it 
was, not indeed founded in law, but resting on the honour of 
the defendants had been completely nin. It makes no diifer- 
ence whether the premium was paid before the voyage, or 
after it 

Tire rule discharged [‘SSr]. 

Lord Mansfikli) said, he desired it might not be under¬ 
stood, tiuit the court held, that, in - all cases where money 
has b^n paid on an illegal consideration, it cannot be reco¬ 
vered 


[<l>] Fiirfr ifndree V. Jf'Ye/c/trr, fe. jR. re-assurancc. void by ip Geo. 2. cap. 
JE. 29 Geo. 3 .3 Tet'M Rep. 26 d, where 37» cannot be recovered back, 
it was held that a premium paid, on a 


this distinction-between contracts ex¬ 
ecutory and executed, and to the au¬ 
thority of the principal case; refusing 
there a rule for a new trial, where 
plaintiff had recovered, under the 
count for money bad and received, 
the premium paid by him on a war 
policy, after the event had happened 
which was to dt'Cide the wager. But,] 
in IIoxDson v. Hancock^ 8 T. R. 575. 
they appear to have reverted to the 
former principle, deciding that after 
an illegal wager had been paid over 
to one of the parties, it could not be 
recovered against the stake-holder; 
and Lord Kenyon, rcfeftrmg to Lw- 
caussade v. IVhite^ consid^s it main¬ 
tainable on a ground tliat%pos nut ap¬ 
pear to belong to it, via.' it was 
roonty recovered from a stake-holder. 
Per Lawrence, 3, 8, £«sf. 38 1. in not. 
See acc. Fandyck^v, Iicv:it, <3 Eajst. 
96 . where, the cook hel<l, that after a 
I 0 .SS by capture in a smuggling trans¬ 
act ion, the 'assured could itpt recover 
the' premium. And Morck v. Abel, 3 


Ji. Sf P. 35. where the same point w'as 
derided against a plaintiff, who was a 
foreigner, though the ilb'gality- of the 
, voyage arose only from certain provi- - 
signs of the navigation act, which had 
been much relaxed in practice. Sec 
also. Skifner v. Gordon, 12 Kasi. 29O, 
and the cases 1110% cited. AhoLvbbock 
v. Potts, 7 Rast. 449 * Also Tappcfn 
den V. Rauiall, 2 B. 4' 40'7* in 

which the plaintiffs recovered the con- 
e^eratioa money .paid for a bond con¬ 
ditioned to pay an annuity, until the 
hop duties should amount to a certain 
sum jlsuch event not having happen¬ 
ed, and "nothing having been paid on ' 
account of the annuity. In Albert 
V, IFalsh, C.B.M. 51 G, 3., which 
was an action to the pi-emiura 

paid Oft a war polity, fought before^^ 
the event hatl happened, the .court’ 
took ft full view of all thh chscs hem 
cited; and.itetennined that the plain¬ 
tiff was entitled to recover, upon ihe 
distinction taken by Butter, J; in the 
principal case. ' 
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• vered back. That in cases of expressions when puds 
Stances to a creditor to induce him to sign a bankrupt’s certi¬ 
ficates. or upon an usurious contracts it maybe recovered, for, 
in such cases, die parties are not /n ^ari delicto (a), 

fa) Vide Jones s. Barkley^ T. Cl v. Bromley^ N. Pr. P. 17G0. infra, 
Geo. 3. infra, p. 695 . Note [ 3 ]. Smith 696, 




Brown against Rivers. 


>P^IIS was an action of assumpsit brought by the plaintiff 
' as payee of a poinissory note, drawn by the defendant, 
for ,£ 45 , bearing date die 1st of November, 1777s and pay¬ 
able to die plaintiff, or his order, twelve mondis after date. 
The plaintitf had pledged his note vvidi onfe Crowe, for 
In November, 1777, the plaintiff was arrested and imprisoned, 
and, in June, 177B, was dischatged under the insolvent act 
of 18 Geo. 2. c. 52. I'his note w'as not inserted in the sche¬ 
dule of his effects delivered hi at the dine of^his disdiarge (a). 
niiere w as an indorsement oh. it by the plaintiff in favour of 
CrOtce, and some dispute arose betw een the counsel, w'ht'iher 
this indorsement was made prior or subsequent to the impri¬ 
sonment, but it was admitted that the note was pledged before 
the- imprisonment. Thfe declaration stated the insolvency of 
the plaintiff, his discharge, and that the note not being paid 
when it became due, he had, after his discharge, redeemed it 
from Crowe. The cause was tried before Lord Mans- 
FiEi.o, at the Sittings after last Trirdtif Term, and a verdict 
found for the plaiutiu, with damages to the full amount of the 
note. . , ^ 

On Wednesdmt, the Sfh of November, Morgan obtained a 
rule to shew cause, wl^' the verdict should not be set aside, 
and a nonsuit entered; and, this day, the case w'as argued, by 
the Attorney-General, for the plaintiff, and Dunning and 
Morgan, for the dcfendaiit. 

* Oil the part of the defendant, it was contended, that, by 
the ojierrllirMt oF the statute, 114. this note became vest^ in 
tiie clerk of the fieace^ and, by liis assignment, in tlie aa-‘ 
signees; that tlie plaintiff had no longer any interest in it, 
and could not maintain the action. ' . , 

On the other side, it was said, tliat the plaintiff had an 
intei'est in the note, to the amount of the <£20, and the 
tioti could 'not be split. He coiild not sue for tiiat sum, and 

tlie 


Saturday, 

; 18 th Nov. 

U a piTssii who 
lla^ liceu dis¬ 
charged by a» 
inso'vi-nt act 
brii>g. an action, 
and rc< overs, <ia 
a pi-omissory 
not*! made pay¬ 
able to him Ijc- 
Ibre his impri¬ 
sonment, but not 
due till after hia 
discharge, and 
iirhieh was not 
inserted in his 
sclieilule, he 
shall hold the 
money as a 
li'ustee lor hia 
assiiatces. 


[ 473 ] 


Voi. 11. 


faj IS Geo. S. c. 59,. § 12. 

F 
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1780* assignees for tbe balance. Parties having dilTcreiit 
portions of intent in a note» cannot bring separate actions. 
Bhown plaintiff was entitled to recover the whole, but vVouid 

against be a trustee for bis creditors as to die balance beyond tlie 
Kivkks. 

Lord Mansfiei.!),— As between the plainriff and defen¬ 
dant there can be no doubt. Tbe plaintiff must recover tlie 
whole,* and pay over, what exceeds the sum he has advanced 
since his discharge, to his assignees. 

I'he mle discharged^ 


Tue«a«y, 
Jlst Nov. 


t)EN, Lessee of Taylor, agahut The Earl 
of Abingdon. 


tTpon an ekgit 
tlic iJififl' is not 
bound to deliver 
a moiety of each 
particular tene¬ 
ment and farm, 
but only certain 
tenements, dfc. 
making in vn/ue 
a moiety of tbe 
whole. 


'T^HE lessor of the plaintiff having recovered a judgment 
against the defendant, sued out aii ek’git of his lands in 
the county of Rer/fs, upon which an inquisition was takeji, 
and retmued by the sheriff; and this ejectment was brought 
to obtmn possession under the elegit. Ilie cause came on 
for trial before Perryn, liaron, at the Summer Assizes for 
Berkskiref on Tttemiaij, the 25th of Juii/, 1780, and the in¬ 
quisition being produced, it appeared, tliat it mentioned by 
name all the different farms and tenements of the defendant s 


estate in the county consisted, with their value, the number of 
acres in each, be the same more or less, the tenants’ names, 
yearly value besides reprizes, and tlie clear yearly amount of 
tlie whole; and then, repeuting the names of a certain number 
of them, their number of acres more or less, and yearly 
amount; it found diat those particular farms and tenements 
were a true and equal moiety of all the said lands and pre¬ 
mises of the defen^it in the county, " which moiety of the 
** said lands and premises, I, the said sheriff,; on the day of 
** taking this inquisition, have caused to lie delivered to the 
** lessor of the plmntiff, by the price and extent aforesaid, 
** Sfc,** Upon the production df thb inquisition; Coxier, on 
[ 474 ] the part of the defendant, objected, that the ek^t md not, 
been duly executed, and Uutt the inquisition vixu void on the 
face of it, for tfaut a moiety of each term ought to have been 
extended auddelwered to the lessor of the plaintiff; and not ar 
certain number of distinct farms, amounting, in value, to a 
moiety of die vlbole. Tliis objection being stated, and a 
passage in Gilberts Evidence (a), taken from FentniCb), 
cited in support of it, the Judge, and counsel on botli sides., 
agreed that a caite should be saved, setting forth the inquisi¬ 
tion. 


fa) 54. 


fh) 1 Vent. 250. 
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tion, in order to take the opinion of the court ; subject to 1780. 
which opinion a verdict found for the plaintiff. 

I’wo days alterwanls, a ninilar^ cause^ between the same Dek 
parties, came on, before Bui-ler, JusticCp at Oxford, and against 
a case was also saved in that cause, which was to abide the Lord Abuto*' 
decision of the court on the former. _ • 

'I'his day the question was argued, by Baldwn, for the 
plaintiff, and Coti'per, I'or the defendant. 

l^ldu'in conteutled, that the method in which the writ had 
been executt‘d, and the inquisition taken, was entirely conro- 
nant to the statute of 1‘) Edw. 1. stat. 1, c. 13. by which the 
process by elegit was introduced. 'Hie words of die statute 
are, “ 'I he wieriff shall deliver to, (the plaintiff,) all the 
chattels of the debtor, (save only his oxen, and beasts of 
** his plough,) ami the one half of his lund, until the debt be 
leviejl, upon a reasonable price or extent.” There is no¬ 
thing in these wonls that imports that the moiety of each farm 
or field is to be extended. M'hcir natural sense is, that a 
moiety in value shall be delivered. The words of the writ 
pursue exactly those of the statute ; and all the precedents m 
the books of practice, from liastall to JLilly, resemble the 
inquisition in the present case fc). In somh instances they do 
not even mention the particular lands. In Brookds Abridge 
ment. Title £legit(d), it is expressly laid down, tf 

e/egit issue against one who hath two manors, the sheriff 
** may deliver one of the manors to the plaintiff, in the name 
of a moiety of the whole, and is not bound to deliver a 
moiety of each manor; and so of two aerra; and this 
“ seems to be when they are of equal value.” he only case 
to be found, wbicli seems to warrant the doctrine contended 
for on the part of the defendant, is that of Eoid Stanford v* 

Ned/tam, in JUviuz(b), ITie report of Uiat case by Levmz [ 475 J 
is very short and imperfect, but it seems to be the same winch 
is rcpoi'ted, under a different name, viZ‘ Ixird ^taniford v, 

Hobart, in Sidzrfn (c)i for that is incntioiied as of the same 
vear and term; and, by that account of tlie case, it appear^ 
that the only question was upon a suggestion that there had 
been a. false return made to the elegit, and on the manner lu 
xfiiich the defcudant could get rid of it* It is true, Uiat, in a 
variety of cases, it is laid down, that, upon aii elegit, the 
slicriff must set out the moiety delivered, by wicfes andbomds. 

^ITius iu Pullen v. Birkbeak, reported in Carthew(d), Wd 


(c) Hast, Sd'i. Clift. S77* 883* 
'I'oxvnsk. Judgments 1. 17* 33. Biiijf 

574. 

fdj PL 14. 12 Edw. 4. 2. 

(bj B. &. H. lb «§• ir Car. 2. 


1 Lev. 160 . 

(c) B. R. Lf. Id 4* 17 Car. 2. 1 Sid. 
239. 

(</) B. R, T. 10 fEilL 3. Carth. 

453. 


F8 
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Holt says, " If, upon an ehgitf the sheriff deliverelh a moietf 
''-of a house without metes and bounds, such return is ill. 

In tliaf supposed case, as there are not two houses of equal 
value, certain part or rooinr, equal in value to a moiety, must 
Lord Abikg- be set out; but the reason given by HoH, viz. that the return 
DOK. Ls ill for die uncertainty, shews that the only olnect of the 
metes and bounds is to ascertain and duitlnguudi the parts ex¬ 
tended *ajad delivered in execution, lliere is a case in Htfl- 
ton (e), to the same pur{>ose. But there is no decision, nor 
dictum, except the case in Jjevinz, whkdi authorizes the 
opinion that a moiety of each particular field, or form, 
must be extended, llie great inconvenience which would 
attend such a raediod of executing the writ is extremely ob¬ 
vious. 

Conner relied on the case in Levinz, as directly in point; 
and insisted, that the plain interpretation of die words of the 
statute were in his favour. 

Lord Mansfield having asked him, what he said to the 
precedents, he answered, tliat he conceived they were no 
audiority |[1]; and, besides, that they differed from one 
another. 

Lord Mansfield,—M r, Baldwin, you need not reply: 
the reason of the thit^ is strongly with -the practice, and in 
your fovour. 

Bvli.ek, Justice ,—^fhere are many oUier cases^ besides 
what have been cited, which show that the inquisition and 
( ] return arc good, aldiough separate lands have been extended, 

provided it does not appear that diey amount in value to 
more than a moiety of the whole; 1 Saik. b63. 1 Sid.Ql.. 
Cw. Car. 311). Mr. Cowpet^s argument goes not only to 
every farm, b|it to every close and field. In short, the writ 
could not be executed according to his idea, but by deliver¬ 
ing an undivided moiety. Yet most clearly that Is not the 
meaning of the statute, for it is agreed the moiety extended 
out by metes and hounds [f]. 1 foke the mean- 
in^pi|!l^, a moiety in value; which is ascertained by the 
juryl*^ 

'fhe Postea to be delivered to die plaintiff. 

(e) l 6 . ** 135. cites 31 but 

[Ij In the Ciise of Buckley v. Rice 1 cau ihid no such passage in the Uook 
Thomas, upon a deinurrer, an mtry in uf Jji0zc. The caije in 1 Vent. 359. 
the old book of entries is' cited, |iid (supra, p. 4-74. bfote (h ),) which is 
relied on, by Brooke, Ch. J. slid refened to by Gilbert, was not cite<l 
Saunders, 3. ns an authority to skew upon the argument. There was no 
the proper form of declaring in an decision in that case, the court j|iffer- 
action for a folse return, under 23 H. ing ia-opinion; and the only question 
(i.c.\5. P/ott’d. 118. 126 .' 12 p. was, whether the' return could be 

[ 1 ] “ l^execution per force d'un quashed upon morion, it not appear- 
" elegit siwra fait del moyety ptr tnetas ing that possc'ssion had been ddiv^d 
“ et boundas, and nemi, per mie tkper hy wetes and bounds. 
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Jeffery against White. 


Tue»»>*y, 

2Ut Kov, 


If oyer is ^i4t- 
rd ot‘ any iastru* 
ment of recordi 
and it is set 
forth, aitlioagb 
the party was 
not intitled to 
such oyer, yet 
he shall he there* 
by entitled to 
lake the whole 
iiistruntent as 
part of his ad* 
varsary’s plea. 


^TPRESPASS for taking cattle; P/ctf, 

taken daiiit^^e feasant; Replication, a right of common; 

Rejoinder, stating, by way of mducemeut, part of a private 
act of parliament for inclosing the common, and an allot¬ 
ment,-by the commissioivers, of the locus in quo to tlie de¬ 
fendant, and traversing the right of common; Oyer prayed 
of the act, and granted; the whole act set forth; and tluin. 

Demurrer to the rejoinder; and cause assigned, that it was 
not shewn by the rejoinder that the allotment had been made 
according to the directions of the act as set forth; Jouider in 
demurrer. 

Boicer, for the plaintiff.—Lflre'/ e»re» for die defendant. 

For the defendant, it was argued, that a party is not en¬ 
titled to aqer of acts of parliament, and that it cannot be 
granted, because they are not in the power ^of the court; 
and, for a similar reason, the party wi» relies upon them, 
cannot make profert, because be has them not to produce. 

Tliat the plaintiff ought to have pleaded the recoid of 
the act, ill a sur-rejoinder, and thereby have given tlie de¬ 
fendant an opportunity to take issue upon it. llidt by the 
plaintifF’a setting it forth upon the oyer, and then deimir- 
ring, the defendant was precluded from that advantage, and 
the plaintiff enabled to state it in whatever mamier he 
pleased. That the court, tlierefore, ought to consider the 
Hnd recital of tlic Hct, us u mcTe nullity i und timt^ 
upon what appealed in the defendant’s rejoinder, the allot¬ 
ment was regular, and therefore the defence was sufficient. 

Bower admitted, that oyer could not be compelled of an 
act of parliament fX? ]; but insisted, that, as it had been in 
fact granted, the paity who had demanded it was entitled to 
consider the w'hole of w'hat was set forth as making part or 
Ills adversary’s plea. lor this he cited G Alod. ^i7. 1 oauud. 

#316, 317. and other authorities, . . , i -ir 

* /Judgment for the plamtin, 

• _ 

Nor of a record, as letters Amry, B. Ji. U, 36 Oio. 3.. .1 T<r 
patent inroUed in Chancery, Rex. v. R<P‘ 149.. 
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■Wednesdty* 
iid Nov. 


An Cytale bring 
conveyed by a 
narriage kCitle* 
Stent to trukim, 
to >he IIS'* of the 
settlor/or /f/r, 
n ilh remainders 
over, and nilha 
power to the 
settlor, with the 
coniientof the 
truiiines, to re¬ 
voke a// the uses 
in the seti le¬ 
nient, and the 
settlor having 
granted an^ 

€* jHcfor his own 
ijr, in tlie set¬ 
tled estate a ic> 
voration sul>se- 
quent then to, 

^ all the uses, 
l^'hini, with the 
consent of the 
trustees, shaM 
not atiect llie 
estate granted 
for his life.— 
Actual eiitiy is 
not nccesssi) to 
take adt'aiiUge, 
by ejci'tmcnt, of 
a I ) .1 

lease tn re-enier 
for non-pay- 
Sinit of rent. 
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GoodrighTs Lessees of Hare, Widow, against 
Cator and Others. 

n^HIS was an ejectment brought to recover the posucssion 
of certain laods in the county of Kent. Upon the tnai, 
the jury found a special verdict, which set forth, (as far as is 
matcri^ to be stated,) as follows: re 

That Lofd Boiingbroke was seised in fee, (inter altaf) of 
the premises mentioned in ^declaration: That, by inden¬ 
ture bearing date the 7th of September, 1757, reciting, (inter 
alia,) an intended marriage between him and l.ady Diana 
Spencer, in consideration of such intended marriage, and for 
other considerations therein mentioned, his Loitiship cove¬ 
nanted with Lord Pembroke and l^ord Guifjortl, parties 
thereto, that, in six months after the solemnization of the 
marriage, he would convey to the use of /♦ S. and fP. il. also 
pai ties thereto, certain manors, lands, therein mentioned, 
for 99 years, for the pjirpose of raising a certain yearly sum 
for tile separate u& of Eiady Diana, during her aud Lord 
JBolingbroke*s joint lives; remainder to the use of Ijonl /?o- 
lingbroke for his life, without impeacliment of waste, remain¬ 
der, after Iiis death, to trustees, for 500 years, without im¬ 
peachment of waste, to the use and intent Unit Lady Diana 
slvould take and enjoy a certab yearly rent, during her life, 
for her jointure, and ujion other trusts; remainder, after the 
determination of such term, to the first and other sons of the 
marriage, in strict settlement, witli remainders over; lliat the 
premises b question were part of those contained in the said 
indenture; That in the same month of September 17*>7» the 
marriage took effect; That by indentures of lease and release, 
of the 3d and 4th of November, 1765, in pursuance cf the 
indenture of 1757, and in performance of Uic covenants 
therein contained, Lord Bolingbroke conveyed to the said 
Lord Pembroke and Lord Guiljord, the premises in the deed 
of 1757 contained, upon the same trusts, and for the same 
uses, .as were in the said dee^ mentioned, with* a power to 
Liurd Bolingbroke, during his life, and the trustees during 
the minority of the children of the marriage, to grunt leases 
for three lives, or for thirty-one years, (subject to^ certain 
restrictions, and solemnities particularly setjorth;) 7 hat, in 
the said release of the 4th of November, 1765, was contained a 
proviso of the tenor following, vis. “ That if at any 4ime 
“ during the life of the said Xxird Bolingbroke it should be 
** thou^it convenient by him, and the trustees, or the sur- 
^ vivors, or survivdr, and the heirs of such survivor, to sell, 

“ dispose 
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dispose of, or exchange, all, or any part of the said settled | -j gQ^ 

estates, and lay out the money arising therefrom in the t . _ i 

" purchase of others to b«; settled to the same ust‘s, it should c^onnionT 
“ be lawful for liord notwithstanding the said against 

“ uses and limitations, with the consent of the IrusU es, hy any (;,x roR. 

*■' deed or deeds, with or w ithout power of revocation, to be 
“ sealed and delivered by him, and the trustees, in tlic pre- 
sence of two or more witnesses, to revoke, deter mi in’, 

** annul, and make void, all and even/ the usa:, estalC'i, 

** trusts, and limitations, poicers, provisoes, authorUbs, and 
“ agreements, therein before limited, declared,pealed and 
contained, of and conm'ning the premises 8*10 be sold. 

“ disposed of, or exchanged, and by the same, or any other 
“ deed or writing, to be sealed, and with such consent as 
aforesaid, to limit the same premises, or anv of them, 

“ whereof the uses should be so revoked, to the said trustees, 
upon trust, that they, with the consent and approbation of 
lord tJolingbroke, signitied by a deed under his hand and 
" seal, should absolutely sell and convey the same to any 
“ purcliascr, or piirchasei’s, his or their heirs, ex» cuU)r.s, or 
“ administrators, or should limit any such new uses, or liiists 
“ of the same, as should be retpiisittNioretTcctina; such sale, f i,'** 1 
** disposition, or exchange, and that, on payment ot tire 
** puichasc'money, it should bo lawful ft>r the trustees to 
“ sign receipts for the same, which should be suflicient dis- 
** charges to the piircliaser, or purchasers, and that wlu*!i 
** any of the said premises shouhl be sold, for a valuable 
** consideration in njonoy, and such recei[)t should be given, 

** and al.so when anv of them should be sold, disposed of, or 
“ exchanged f»Jr, or in lieu of any otlier manors, and the 
fce-siinplc of such last-nmitionotl manors sljould be vested 
in the said trustees, all and every the premises, so sold, 
disposed of, or convcyetl in exchange, should be, and re- 
** main for ever, thenceforth freed, and absolutely dis^ 

** charged from all the uses, estates^ trusts, declui ations, 
jrozeers, provisoes, and agreements, in and by the said 
indenture of release limited anti declared concerning the 
'* same, atui then, and from thenceforth, these presents, anti 
** the grant anti release hereinbefore contained, anil hereby 
* made, shall be and enure, h« to st) much of the same pre- 
iniscs as shall be so respectively sold, disposed of, or con- 
vcyetl in* cxchauge, to the tuily nye or behoof of such 
** purchaser or jnirchasers, or of such other person or per- 
** sons to whom the same shall be vcspeciively sold, disposed 
“ of, orconveycfl, and of his, her, or their heirs ami assigns, 

“ subject only to suck leases, as before such sale or exchange 
«* Ml hare been made thereof, pursuant fa the potars 
hereiuhefoi'e contained That outlie 24th of ,/«/</, l/tO, 
hr an indenture between X«ord iiolingbrokc and ]\(ar^aict 
' 1-4 
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CooDurcnT 

against 

Catch. 


[ 480 ] 


CASKS IN ^^UCHAELMAS TERM 

Hare, widow, (the lessor of the plaintiff,) recidng, that hif 
Lordship had executed a bond to .the lessjoir of the .plaintiff, 
conditioned for the payment of an annuity of «£506 during 
his life, by quarterly payments, and.tliat he h^d agreed, to 
secure the said annuity d|)6n certain estates, and that drey 
should be conveyed to her for that purpose,' it was witnessed 
that, in pursuance of such agreement, and in consideration 
of ^3000 paid to him, for the purchase of the ^id annuity, 
he granted, bargained, sold, and demised, to the said Mar^ 
§^ret Hare, (inter alia,) certain estates at Beckenham, in 
Kent, which estates were the prembes mentioned in the de¬ 
claration, ittpart of those contained in tire deed .of 1757, to 
have and t^md the same for 99 years, if he should so long 
live, subject to a pepper-com rent, if demf^nded; That, by 
the same indenture, he covenanted, drat he then stood law¬ 
fully seised of an estate for hb life in the prembes; That, by 
the said" indenture, it' was prorid^, dechured, and agreed, 
that the said prembes were so demised to die said Margaret 
Hare, upon an agreement, and to the intent, that she should 
lease back the same to him, and his assigns, for QS years and 
11 months, if he should so long live, under the rent of £600 
jter annum : That an indenture of re-demise, bearing dale the 
25th of July, 1770^ iff' pursuance of the ajmve agreemertt, 
for die said term of QB years and 11 months, if liortl Bqling^ 
broke should so long live, was made by Margaret Hare to 
him, subject to the rent of £500 per annum, payable quar¬ 
terly, and that such last-mentioned indenture contained u 
provbo, that, if the S£ud yearly rent of ,£500 should be be¬ 
hind, or unpaid, in part, or in all, by the space of 28 days, 
after any of the quarterly days of payment, although no de¬ 
mand thereof should be lawfully made, it should be lawful 
for the said Margaret Hare to re-enter; Tliat memorials of 
tlie said indentures of the 24th and 25th of July, 1770, were 
duly inrolled in Chapeery, before die commeiicc meni of . the 
action, in pufsiiance 5(('die statute of I 7 Geo. 3. c. 2b’; T hat, 
by an act or4f|^th 3. the marriage betvvecu l4ord 

Bolittgbroke was dissolved, and it .was 

enacted'that she duri|igher life, receive ,£SpO .^.year 

out of the prembd^l^tkmediii the ^eds of 1737 and ^1763, 
with power of distress and entry, to. secure die payment 
thereof, and that the yearly sum for her si^rate use, and also 
the jointure settled on her, as aforcsmdjmould cease aqd be 
void; That; by indenture of the 20th ^^efober, 1773i lie- 
tweeh Lord Bolinghhke and the trustees in the deed of the 
4th of Noveniber, reciting that dee^, and the puwr'er 
of revocadon idiove set forth,' and diat it wras diou|^t conve¬ 
nient by Lord BoUnghrb^, and the tribtees, to sell the estates 
therebi mentioiied, (bemg the same witli those arauted and 
conveyed by the iwid deed' of the 4di of Ifoverwer, 1763,) 

and 
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and to lay out the monies arising from the sale thereof^ in 7gQ 
uther lands, to he settled to the same uses, and subject to the * -i- ■ 
s^e powCTS, provisoes, 4rc. the said Lord BoHngbroke, by GooDRictfr 
virtue and in pursuance of the power to him given by die said against 
deed of the itii of November, 17(55, and in execution thereof, Cato a. 
did, vrith the consent and approbation of the said trustees, 
limit and appoint all the said estates, to the use of the said 
trustees, upon trust, and to the intent that tliey, with the con¬ 
sent of Lord Bolingbroke, should sell and convey the same 
to any purchaser or purchasers, and should limit, create, 4f. 
such new trusts, of and concerning llie same, as should be ne¬ 
cessary for executing and efteetbig such sde; 'lliat tlie de¬ 
fendant contracted with Ixird Bolinghivke for the absolute [ t,s i ] 
purchase of the said estates, free from incumbrance, (except 
as in. the said indenture of release, hereinafter mentioned, of 
the S^iof October, 1773, is excepted,) for the price of 
'Xliat, for conveying the same to the defendant, 
the tntetees and Lord Bolingbroke, on the ^ 1 st of October, 
f779» for the consideration therein mentioned, bargained and 
sold the said estates, (the. same including the premises in the 
deefnration mentioned,) to the defu:tdatit, lo have and to hold 
the same for a year, subject lo a pepper-curii rent, if de^* 
manded, to the intent that a release of the same, in fee, 
might be gnmted to him j That, accordingly, by iudenturc 
of release of llie 2'id of October, 1773; reciting the release 
of 1705, the deed of 1757, the dcaid <»f the ilOtli of October, 

1773, and the contract with the defendant; the said trustees, 
with the consent and approbation of Lord Bolingbroke, n> 
leased to the dcfrnd.int, all the said estates, 6'(\ ui the deed 
of the 20th of October specilied, to the use of him and his 
heirs for ever; That the said lasUUM'AUtoncd indenture was 
duly executed, according to the tenor of the power of revo~ 
cation, and sale, in the deed of the 4M (f November, 1705 ; 

That the premises in the deefamtion mentioned w'erc part of 
those so released to the defendant; That 9ie indenture of tlie 
24th and 25th of Julu, 1770, were not, nor was either of 
them, uor any incumbrance created by tliein, or either of 
them, excepted, or mentioned by the indt'iiture of release, of 
tiip ead of October, 1773; That L»>rd Bolinghtoke, by 
virhie of the said indentures of the 3d and 4th oj November, 

1705, tans tenant for life, and in the actual possession and 
receipt of the rents and profits of the premises in the declai'^ 
tion meutioned, at the time of tlie execution of the deeds of 
the 2^1 and 25th of July, 1770; That the defendant, at 
the time of his contract for the aforesaid jiurchase, and of 
making the indentures of the 2l8t and 22d of October, 1773, 
had due notice of the indentures of the 24tli and 25th of 
July, 1770, and of the yearly rent, or annuity, therein men¬ 
tioned ; 'Diat tlie defendant, and certain other persons, were, 

at 
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1780. at the time of bringing the ejectment, and at the tinie of the 
trial, in possession of the premises in the declaration spe- 
GooDiiiGHT cified; Tnat a quarterly payment of the annuity had been, 
against &od still was, in arrear,ybr 26 days; And that on the I4th 

Catok, of June, ^c, (subse(]^uent to Ac expirarion of the 18 days,) 

Ae lessor of the plamtiiF demised to Ae plaindflP; That, by 
virtue of such demise, h^ entered, ^c. 

[ 482 ] 'Iliis special verdict was argued, on Tuesday ^ Ae 21st of 
November* hy Morgan, for Ae plaintifF, and Rous, for Ae 
defendant. 

Morjgan said, he supposed it would be contended, on Ac 
otlier side,—1. That the revocation of the uses of the release 
of 17(55, by Aat of the 20th of October, 1773, had made 
void the demise to Ae lessor of Ac plaintiff. In answer to 
this, it ought to be considered, what the powers incident to a 
tenant for life arc, and how far Aosc powers were restrained, 
or narrow'ed, in this particular instance, hy any thing con> 
tained in the release of 1765. The special verdict expressly 
finds, that Lord Bolingbroke. was tenant for life. Now, that 
a tenant for life may grant any intertist for years determinable 
wiA his own life, without incurring a forfeiture, is clearly 
lettlcd by Ac authorities cited in 2 Bacon's Abr. 279. 

8 Co. 45. and Co. Lift. 233. ’’I'hen, as to Ae effect of the 
leasing power, and of the pow'er of revocation, in the release 
of 1765; doe first can only regard such acts as Lord Boling- 
broke was thereby authorized to do, which might affect the 
interest of those in remainder, after the determination of his 
estate for life. It cannot affe<^t Ac powers incident to his 
estate for life. I'o have restrained him in that respect, would 
have been repugnant to Ac very nature of the interest granted 
to him. But Ac demise to Mrs. Hare was not an act W'hirh 
could affect the reversion ; and it hath nothing whatever to do 
with Ae leasing power, nor w'as it at all necessary that it 
should be made under any of Ae restrictions required thereby. 
M^ith respect to Ac power of revocation in the release of 
1765, that cotild only extend to such estates as should exist 
ill l.A>rd Bolingbroke, and Ac trustees, at the time of exccut* 
ing Ae deed of revocution. it could not possibly enable the 
tenant for life to annul acts done by himself, and which, under 
that vei*y deed'which created the pow'er of rmvication, he had 
a power to do. Besides, it does not a[>pear that Mrs. Hare 
was acquainted wiA Ae power of revocation, und, therefore, 
she is to be considered as^ purchaser for valuable conside¬ 
ration, without notice. Tlie defendant, on the cmitfaiy, 
bought the estate with full knowledge of this incumbrance, 
and, therefore, took it subject to the chaige.—But, 2. It 
will be contended, that this is an action brought by Ae lessor 
of the plaiutilT, as landlord, against the defendant, as tenant, 
and Aat Uie circumstances are not such as'eubtle her, under 

the 
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the statute of 4Geo. S. c-28. |12. to bringan (ycclxiieiiti 1780. 
xcithoul re-entrif or demand. But it must be i;onsidereil, tliat 
an entry by the plaintiff is found hy the verdict, and indeed Gooniucoi 
the defendant could not have ublainejd a special verdict, with- against 

out confessing lease, entry, and oustoV. As to actual entry, Cator. 

it has been solemnly determined in the Common Pleas, while "'f 483 1 
Chief Justice, presided in that court, that it is only 
necessary in the single case of avoiding a fine [I J. 

Rous, for the defendant,—1. Denied that any sVich ghncml 
ndc had been laid down as had been just mentioned. He 
contended, that it was clear, from the wording of the statute 
of 4 Geo. S. c. CH. § 2, that dematui, and actml re-entry, in 
all cam between landlord and tenant, are only to be dis¬ 
pensed with, where there is half a year’s rent in arrear, and 
no sufficient distress to be fouiul on the premises. Here 
oiilif a quarters rent is stated to have been in arrear, and, us 
it is not found that there w as not suHicient distress, the cynrt, 
according to all the rules of construing special vci diets, must 
imply that there was.—2. It is clear tliat Mrs, Hare knew 
Lord liolin^l/roke was only tenant for life, as she took her 
annuity for his life, not for her own. ft must, therefoi-e, he 
presumed, that she had recourse to the settlcmeiii creating 
his estate for life, and, if so, she must hive known of the 
power of revocation, and therefore took the ctxnveyante, 
knowing, if he should execute the power, that she would be 
reduced to the security of his bond, it is true, Cutor was 
acquainted with the conveyance to Mrs. Hare, but, as he 
was advised that it did not bind the estate after the revoca¬ 
tion, and he gave the full value, hw conscience is not affected. 

If he had looked to the value of her incuntbrance, which 
is .stated to be £‘M00, and had dtxlucted that from the full 
price, it would have been a fraud upon the trustees. At any 
rate, how far he shall be affected by the notice of Airs. 

Harems grant, is for the consideration ot a court of eejuity. be 
legal estate must depend ou the construction of the settleinciit 
of 1765. A tenant for life who has only a qualified or defea¬ 
sible 

[l] The case here alluded to, the to bo that of Jenkin v. Prichard, C. R. 
ntirou of which was notrt*collected, at M. 30 Geo. 2. cited in Law ty A. Pr. 
the time, by anyone at the b.ir, seems ed, 1/73, p. lOo [r l]. 


[rl] The case of Jenkin v. Pri¬ 
chard, which is reported in 2 Wilson, 
45, decides only, that to avoid a line 
at common law without proclama¬ 
tions, no actual entry is necessary. 
I conclude the case allinh-d to, was 
Tapner d. Pcekhain v, Merlott ; of 


which there is now a full and learned 
report, Wilks, 177- It was there ex¬ 
pressly ruled, and on great considera¬ 
tion, that actual entry was equally 
necessary to avoid a fine at coimuon 
law. 
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1780 interest, cannot alien the estate, for his own life, dis- 

charged from the qualifications which affected it in his hands; 

Goodrioiit Lord Bolinghmke\ estate for life was w-t«/j/ie<?,and sub- 
against j®ct to the opeintions and consequences of tlie power of re- 

Catok. vocation. The Interest of the trustees, and all tlie clauses 

and powers of the settlement, having been created in conse- 
[ 4S4 ] quence of a marriage ^ntract, were for valuable considera¬ 
tion., lii^e power of revocation, the onltf exception is 
with regard to leases made pursuant to the leasing pow'cr. is 
it not, dicrcfore, the obvious construction, that all other in* 
cumbrances, not made pursuant to that power, were to be 
affected by the revocation ? 

Morgmij in reply, observed, tliat this action was brought 
on the express contract between the parties, by which Mrs. 
Hare was entitled to enter, if any payment should be in 
arreur for 38 days, not under the statute of Geo. 2. As'to 
the'Other point, he said that the demise by Lord Boling- 
broke to ^Irs. Hare ought to be considered as a Teliuquish- 
ment, pro tautOf of his power of revocation j and it would 
be a gross absurdity, after he had received .£3000, on the 
security of his life estate, he could re-instate himself by an 
act of his own, .and entirely relieve the estate from that in¬ 
cumbrance. 

Lord Mansfield, —^The defendant in tills canse has 
tunied the lessor of the plaintiff twice round, upon former 
occasions, by objections in point of form [Ij. It would be 
very unfortunate, if he weie to succeed a third time in a 
similar attempt.—As to the second point, was an actual entry 
necessary in this case ? £ have always tak»i tlie distinction to 
be, that, where entry is necessaiy to complete the landlord’s 
titlef (as when a power to re-enter is reserved to him in case 
of non-payment of rent,) there, the confession of lease, en¬ 
try:, and ouster, is sufficient; but that where it is requisite in 
order to rebut the defendant's title, actual enti'y must be 
made. Tliis is the case when a fine is to be avoided. In 
the case of Dormer v. Fortescue, which was much sirgued, 

both 


[1] The lessor of the had 

first brought covenant again|i^be de¬ 
fendant, as assignee of the right, 
title, ^r. granted by her to awd Bo- 
lingbroke; the defendant pledKl,that 
the estate, right, title, 4'C‘ ^ l^rd 
Bolingbroke, in the premises demised' 
by her to Ijord Bolmgbrolce, did not 
come to him by assignment: And on 
the trial it appeared that, bt'sidcs the 
es tate i ii Kent, Lord Bolingbroke had de¬ 
mised to her, and that she had ru-dc- 


mised, a farm in Surri/^ which'farm wt«s 
nut sold to the defendant; and a case 
being reserved,' and the question ar¬ 
gued, (as stated supra, p. 184. Note 
[21],) it was held, that he could not 
be sued as assignee. Afterwards, an 
ejectment was brouglit, but the lessor 
of the plaintiff having neglected to in- 
roll the annuity, according to 17 
Geo. 3. c. 2fi. she was fionsuitbd also 
in that actibn. 
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both here, and in the House of lairds (a), I find the counsel 1 7 go 

could not state another instance, where actual entry must be ^ . T 

made. The clause of the statute* of Geo.^. is very con- Goodrioht 
fused, but I think it meant only to provide a remedy in cases a«^ainst 
of vacant possession, altliough other matters are thrown in. C^tur. 

My present opinion is, that actual entry was not necessary in 485 J 
this case. Thatj surely, could never^be the intention of the 
parties, where tlie right of re-entry is expressly res^ved, if a 
quarter’s rent shall be in arrear for 28 days.—With reganl 
to the Jirst point, T cannot frame a doubt upon it. Undoubt¬ 
edly Lord Bolintrbroke had a right to do what he did. It is 
a right which arises out of the nature of his estate. The 
question is, Wlicther the same T/>rd Ihlin^broke who has 
made this demise, for a valuable consideration, can be au¬ 
thorized to revoke it under any power in any settlement t 
for, by die power, the revocation must be executed by him. 

There is a gross fraud. attempted, in this case, either upon 
Catovy or on Mrs. Hare^ If Cator did not know of the in¬ 
cumbrance, there was a fraud upon him. But it is found 
that he knew of it; and, tlierefore, the fraud wa.supou Mrs, 

JJnre, — If the defendant’s counsel can find any case of this 
sort, where actual entry has been lield necessary, let them 
mention it to the court. 

Willed, Justice, of the same opinion. 

A s iiH u R s T,./ ustice, of the same opinion . He recollected 
the case in C. fi, alluded to by Morgan, and also a case of 
Asflin V. Perkim, in this court to the same effect. 

Bui.Liiii, Jmtiei\ —T am entirely of the same opinion, 
sw to the question on the cftcct of the revocation. With 
regard to the other, I think it proper it should be enquired 
uU<». 

'nii-s day, Lord MansF tEi.n, delivered the ultimate opi¬ 
nion of the court, as follows: 

Lord Manseielh,—W e have looked very particularly 
into the cases for two himdrcd years hack, and we find a 
great deal of contiariely on the quest!,>n, whether an actual 
entry is necessary, in order to maintain an ejectment, on a 
clause of re-entry, for non-payment of rent: but, iii the 
iQOst distant period, the better opinion has been, that it is 
not. This w'as* Lord Hale’s opinion, and is mentioned as 
such, and as that of I-ord Chief Justice ScRooos, by J^ord 
Holt, in the* case of Little v. I teuton (a). But we Itmk 
upon it as having been fully settled, in 1703, by the opinion 
of all die judges, upon deliberation, and coiisideratiou of all 

the 

(a) Law of N. ZV. rd. 1775, p. 10*. (a) 1 An, N. Pr, 2 Ld. Baym, 750. 

Herrington v. Parkhnrd, B. li. Jt- H 1 Sollc, 259* S. C. Holt, 2d4. 

2 Sfr. 10S6\ »:0' A7idr. 125. 
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1780. cases, that actual ehtry [p 2], is only necessary to avoid 

a fine [1];* and so the practice has been ever since. The 
GoonuioHT reason of the thing is agreeable to the practice, for it is ab' 
against surd to entangle men’s nghts in nets of form ^vrithout niean> 

C'-a tor. ing; and an ^ectinent being a mac creature of the court, 

T +8(i 1 framed for tlie purpose of bringing die right to an exami¬ 
nation, an actual entry can be of no service. In tlic case of 

fines it is required by a positive rule of law, and clearly ne¬ 
cessary under the statute of A^nne, c, 16. (ifj. 1 have a 

string 


[ l] Qm. If actual entry is not also 
necessary, in order to prevent the ope¬ 
ration oi the statute of limitations, 21 
Jac. 1 . c. Id. Vide Lav) of N. Pr. ed. 
17?J. p. 102 [f 3]. held on 

a trial at bar in Ford v. Grey, 

^ Amtj “ unless there be some spe- 
“ rial nasou to the contniry.*' 1 
Salk. 285. Actual entry is also ne¬ 


cessary, in order to enable a person 
who has recovered in ejectmt-ut, to 
maintain trespass fur the mesne pro¬ 
fits against one who was occupier 
when thu title accrued, but not at the 
time of the ejectment. Law of N. Pr, 
cd. 1775, p. 87. 

(6) § 16. 


[f 2] 1>» Doe d. Dui'kelt v. U’atts, mentioned in Lift. s. 421 ; see 6 Mod. 
f) East, 17 , the court held, that this 44. The n asou, however, for the 
necessity did not apply to lines at po'^iliou in fiid/. A'.J^. in.'iy be, thatlhe 
rominon law, but only to fines with entry as there confessed is confessed 
pnxlainulious under the statute of between diflerent parties, and that the 
//. 7- But sec the learned note of the lessee in the second ejectment cannot 
reporter, in which it is observed, that be said to be the same person with 
the case of Tapn^r-v. Mrrlott^mpra, the lessee in the former, both being 
c/V. p. 413,»« iV^of. was not mentioned hclitious. Yet the record in eject- 
in that case. inent is held to be evidence against 

[f 3] It is certainly laid down In the same tenant in possession in an 
Bvll. iV. P. expressly, that the trying action against him at the suit of the 
of one ejectment, in which lease, en- lessor for mesne profits. Query, thcre- 
try, and ouster, arc confessed, will not for|k on what principle, in a second 
save the statuU* of limitations, for the i^cSment, where the lessor of the 
purpose of another; but that the second plaintitf is the same, and the defend- 
ejcctmenl must also be within twenty ant the same, proof of lease, entry, 
years, unless thcrehas been an actual and ouster, confessed in the former,* 
entry; and a reference is given to Ca. should not be evidence to save the 
but Ford v.Grei/, is not statute of limitations in the latter; 
refci^ to there for that point; and the confession of lease hi the former 
it atiems, from both reports of tjt^ necessarily implying an entry by the 
case» that no such point was thc^^^mor, for the purpose of making th«$ 
rulra. I apprcheiiti that the passa' ase. It stems, however, if entry so 

ha||pi quoted from Ford v. Grey fyril ‘Ufessed were e.qaivalent to actual 

purpose, had a diderent import: entry, it would he subject to the same 
viit: that, where a party relknl upon an restriction, and only be available upon 
4^ualcfttry, to a^oid the statute, such action commenced within a year, ac- 
eotry must bd. djj^h the land itself, cording to 4 Ann. c. iG. s, l6'. 
Without spcc&t cause, such as are 
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string of all the cases on this subject; but it would be very 
uneiitertaining and uaiiccessary to state them. Mr. Rous also _ 
contended, that a of the rent was necessary. 'Hiere Coodi^hx 

seemed to be some weight in that point, upon the reason of awftinst 

the thing; and, on looking into the casts, it appears, to have Cator. 

a foundation m authority ft-j. But, heri’, by the express 
terms of the lease, the demand is dispensed with. The act 
of 4 Geo. 2. is very perplexed; but the meaning certainly 
only is, that, where there is no stipulation in the lease for en¬ 
try without demand, you may, notwithstanding, enter without 
demand, provided six months rent is in arrear, and there is 
not a sufficient distress; otherwise, in such cases, you must- 
make a demand [f 8]. 

Judgment for the plaintiff. 

(c^ 2 Ld. Jtai/ffK 751> m Marg. of land, the demand must be on the 
I’idc, also, Civ. Rl. 15. where icts most notorious place of the land, and, 
said to have been held, that iu the case of a house, in the house. 


The King as^ainfl Read. we«»n«day, 

® yJU NuV. 

R ule to sUcw cause, why this and five other convictions A conviction by 
Upon the mutiny SLCt(d), for not quartering officers, 
should not be quashed. The objection was, that the evidence ^et -.orti. the 
was not .set forth, lire conviction run thus; “ Whereupon, evidencr. 

'' witnesses being examined on oath, and the said William 
“ Read having neglected, or refused, to attend, after 
being duly summoned, to answer such complaints and in- 
fonnutious, and having duly considered on the evidences, 
i, the said Rdxeard DifuCf am of opinion, that the said 
“ William Read did refuse to find such proper quarters 
for the said Thomas DaviSf as by the said act are directed 
** to be found; and I do, accordbgly, adjudge and convict, 

Peckhamy in support of the conviction, insisted, that the j 437 ] 
faet was snfficici^ly stated to shew on what ground the ma¬ 
gistrate founded his judgment. 

B. llunlcr 


{dj § 71 . 


[k3 'J P. Doc d. Fursti-rv. Wand- Mayo, 1 Saund. 587, anil note l(>, of 
.'a.'*. 7 T. R. Ii7 See also Ditppu v. Mr. Serjeant Wiliiams's editioa. 
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1780 . 


B. Hunter was on the other side: but the coturt, withouf 
hearing hiniy said, the question was not <^n, and that the 
conviction could not be supported H]* 

« Tne conviction quashed* 


[j] Vide Rex v. Theed^ M. S Geol 2. 4f Burr, 206J5. <3^ Bex v. Bryan, H< 
2 Sfr. .91 Rex v, Kitfet, E. 7 3. Jl Andr. 81 [r I J. 


W'pdnC'Mlay, 
S'ld Nuv. 


DoEi Lessee of FonnerEau, Against 
Fonnereau, t 


TJPON a special verdict, in an action of ejectm^t, which 
aiyi a limitauoa' ^ was tried'befofe Lord Mansfield, at the Sittings for 
«tawVthT Middlesex, after Baxter Term, 19 Geo. 3. the facts were; 
heirs of the body That Claude Fonnereau, being seised in fee, by indenture, 
(thou'h* he bearing date the Isitof April, 1735‘, and made’between him 
estate by the and his eldest son Thomas Fonneretiu, in consideration of na- 
fa”** andm^ed affection, did give and grant to the said Thomas 

froni’ihcttttXr, Fontiereau, and his assi^, the estate in question, to hold the 
and is recited in game to hiiu, and his assigns, from Michaelmas then last 
«nitr*o ai to***’^ past, for life, widtout impeachment of waste, at the rent of 
give A. an a pepper^coiu, if demanded: that Thomas, the sou, entered, 
thc*te^ of his and was seised in his demesne as of freehold, for life, the 
body take by reveisioii ui fee remaining in the father; and dial the father, 
- vUeoTaTeai^*'* ®7th of Jtuic, 1738, devised the said reversion in the 

estate to B. after words followingWhereas I have settled my estate, called 
thereof to ” Clmst'Church, at Ipwich, in Suffolk, (the lands in ques- 
the heirs male of tiou,) upoD my eldest son Thomos Fonnereau, for the term 
flon^d after ** uaturd life; my. will is, and I do hereby, from and 
the decease of id. “ after kis deceose, give and devise the same to the heirs male 
deftiuiroTtuch ** begotten in lawfol marriage, and, in default 

issue, is a good of such issuB, to the use aud behoof (f my second, third, 
vise'^^vedia*” “ JouTtk, ond ffflh soHS, sevemlly, succ^sively, and in re- 
eftheriR pwfrr* ** maindw, mw after ano^^, .as theyever^rof them are in 
ditttiurfii^with- ** fd^t'ity of birth, and se^ritu of a0e,^ and of the several 
leaving** ' ** heirs male begotten in lawftil marns^e, of the body and 
«rT«^n*r ** bod|ea of my said soi^ respectively iffiitiing, the elder of 
** mysaid.sQns^ and the heir» male his body, to be always 
" piefenred, and to take, before the younger of my said sons, 

** and 


<o«/, on hiSjj 
death leavi^v^ 
issae'tnale.^ii^ 


{f l] See also R. v. Thonipson,2 T, called in question, (although inconsis- 
R. IB, us to the mode of setting out tent with the cases of other convic* 
evidence in a conviction for using a. tions,) and refused a rule nisi for that 
gUn to destroy game: a precedent pui^osc, on. the motion of Abbott, £, 
ichich thecourtthought soestabiished, 47 JR, v. Pearce. 
that they would not allow it to be 
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and the heirs male of their bodks; and, for want .such 

kMio, to my ri^ht heirs:" l!>al the le-taJor, afteiwanU, on 
tin: .•>lh jiptili 17 died, .seUed of ihe said uAi-ision, 
h’uvinfr the said Thomas Fouwmm dns eldest son, Cmtiduis 
Fontfieaa, (the lessor of the plalniilf,) his second son, :.iul fox NEut.tu 
three isiher sons; that, after the d«Mth of the testator, his 
eldest .son Thomns, heini; seised of tin* premises as tiie law 
retjulre.*, eoveiuint.c! U> levy a line, for the purpo'^c of making 
a li nan* to the /»/«’«/‘pr, which he afterwaids thd, and snlfticd 
a »vc.o\en’, to the use of hiin^eil in fee: that aflerwaid.s, on 
the filh of 1779, 7//owns devis’d to die use oi his 

niphow’ IMuthn Fonni^retm, ttlie de’.einl;nit,t for life, w'ith 
'i,oeis fvnmiiuiei.s f)v< r: that 7//oyy/f/-., soon atier inuking his, 
will, died seised, without leaving, or ever having had, any lau- 
i»il i'-sue wh 'l oev«'i, iiiui without iciving ovtr been niained; 

Miat llu' !es'-wr of the j laintiH, in 1779 , mafle an actual en9y 
into lilt-pit-mi'-’e.s, for liie purptvse ol aviuding the hue le-.ietl 
J)\ his hoitlnr Th')infi<. 

'I'liO e:eie v. :(s aigued. in Trimlt/ Term, 19 (iet.. .'h i a), bv 
llouh \ for tfie plainiiff, and It (/dm, lor the defendant; .ajd 
t^ain, in Hi/n»f '! “tut, Qi) (icf. 3. (/>}, hy Hi//, f'er|e.uit, 
f ir the (:lalntitl’, and /)/o////n" for the tlrfendanl; and, in 
HtJ'-fcr 1 {'ft'i foliowiufx (i'>, Lord M \xsn» 1 u tlelivti'.d ■•lie 
opinion of the eo(>! !, in favour of the defend,n,l. A fi \\ .vg 
3ltt I waitls. howev«J'(f/J, ids fjordship diitetid, that tin* judg 
nit nt should he ''oppnd, and the ease alined again ni the eii- 
suin 4 teim. Aei'udingly, there was a third aigiiincnt in I'ri- 
*tihi 'I’e'iii, Z')<ico. "•.(•'}, hy the StiUxitor-deue'-al, foi the 
plaintiti, and (iiose, Serjeant, for the defendant ^ aiter which, 

-ti.e e,»se stood ov»,r till thi.s day, when judgment w<is given for 
the pianitiiT. 

'llten: were two general tpiesiions in the eaKO ; 1 , Sijp).*)'^uig 
dll' iiinilatious over to the .-iimd, and other .sons, to ha*, chceii 
t'ood in their ('re:!ta»ii, win tin v lliev wt ic not barred and dc- 
strovtd by tlio ri'<o>er.: \\’ht}lh( r dio-e lopif-ilions were 

.not voi(l frail die b.-gjni.ing 

If ih.- Si,'.i. took ao ,;* f'd). it was clear ilia* the 

liinilations'.n’i' \\< o banevi, and die tiin- ol the lessor t»f the 
pluintdl de.*i! 0 \’;d. Ihti s ail -ai e;.* ile-tail could only have 
ve.sittl in 77e>/e//v; tulnr. J.by / the estak foi life, 

.settled upon iiny i>v the /kiv/ ss ♦ lojlii iu the spi-cial verdit'l, 
with the liniitarioii.-, to his iu irs-ir.ah' at the ;£’//7, .o as to 
bring this within ih* tide in /iiieifeif^ cociK (f), or, '1, hy 


[ -Isp j 


eonstj uin" 

O 


(fl) rrhlaji, \ 6 1775b 

(hj 'Tttisiiaif, it, l-\ 0 ! t'tiin. trw* 
(e) Friilait, l-i ,7/';//, 

('/) ‘I uciihiy, 18 .>/.'» .- 7 . 1780 , 

VoL. IL 


(ej Titf’iiloi/, 30 Mfoi, i f HO. 

(f) C. 'J\ -23 £L i Co, 93, A- 
104. a, 106. 1. 
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conslniing hUn to have taken surh estaUvtail under the Avill. 

If Thanuis took onl> an estate for life, then the recovery 
couhl not bar the Jiinitations to the second and other sons, 
if they were good in tht*ir creation; ainl, therefore, on this 
supposition, it was necessary for the defendant to insist, that 
tliose limitations were executory devises, and void, as being 
limited on too remote a contingency. In consequence 
of these ditfereiU views of the case, there were four dif¬ 
ferent heads of argument insisted upon by the counsel for the 
plaiutill'. 

1. '^rhey contended, that the limitations to Thomas in ihc- 
deed, ajul to his issue-male in the will, could not be coupled, 
so as to make the words of the. latter words of desceuty and to 
vest an estate-tail in him. 

2. 'I’liat an estate-tail to Thomas could not be raised front 
the words of tlie will. 

3. 'ITiat the limitation to the second son, was an imme¬ 
diate devise of the reversion after Thomas'fi life, by which an 
estate-tail in that reversion vested in the second son CJaudiuSy 
(the lessor of the plaintiff,) immediately on the testator’s 
death, with successive vested remainders over to the other 
younger sons. • 

4. Or, if it should beheld that the successive devi'-es to 
die younger sons were all future and executory [f 1], then, 
that they were not within the reason and principle upon 
which executory devises had been held void as being too 
remote. 

On these four heads the substance of the arguments for dir 
plaiiitid' wa.s as follows. 

I. The rule in Shelfei/'s case, only applies where the first 
and .subsequent limitations are in the same instrument, '('he 
words are: ” When the ancestor, by any gift or convtjyance, 
“ takes an estate of freelmld, and, m the. same gift or t on 
“ vejanre, an estate is limited, either mediately or im- 
'' mediately, to his heirs in fee, or in tail, that alw.'iys, iu 

such cases, ‘ the heirs" are wrirds of limitation of thn 
“ estate, and not words of purchase (« )." 'I’he court 
(when the feudal reu.sons for which it was introduced have 
ceased,) will not be inciiiied to extend the rpie; as it teinls, 
in most instances, rather to defeat than give effect to the real 

, iiiteiiliaw 


CaJ I Co. 104. «. 


[r 1 } That the liinitation.s to the the f.n- hfo to Thmihis) wore 

of r/iOffias, as well as those to eM’rutory 5^ not remaimii ri 
til*' other sous, (not being ereat.sl by ‘.e*.- Trun) i.'ij .t. IUm. 448 , 
the iame instrument wlueh cn.aO‘d 
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intciUionof the testator [? '2]; and, though some anthoiitics 
may be mentioned \\here it lias been, perhaps, cajiied f mlicr 
ill some respects than the words above cited inipoil, \t J. n on 
a review of all the cases on the sultjccl, so far from lln »e 
being any decision to warrant the application of it to tlu> cum' 
of iiinilatious in two diil’ercnt conveyances, it will be f'lmid 
tliat the contrary has been deiermincd. In ilie lirst Itnii- 
Sitfe{h)y Ijtnd Cuke expresses himself thus: “If :» man 
“ seised in fee, make a feoftinent in fee, (and ileparl with his 
“ whole cstaio,) and limit the use to hi-, danghUr, for life, 
“ and, after her tleceuse, to the use of his son, in tail, and 
“ afler, to the use of tlie liglit lu'irs of the feofi'or; in this 
albeit, he departed with the whole fee-t.intple by iho 
“ feoOinent, and liiniu d no use to liiinself, yet hath In- a lo- 
version, for whensocvei li,<' anei-Mor takes an i slate for 
“ life, and alUr, a liniitalion is made to his right heirs, ihe 
‘ liidit heirs sh ill not be purcha-ers; and here in this ca.se, 
“ wlit-n the limitation is to his liuht heirs, and right heirs he 
cannot have iluring his life, thu' unit esl han'’^ ^'n'ruti^) the 
' L’w doth create a use in him dining hi.s life, imltl the fntine 
'* n.s,' comelh o/rse, and, coiiseiiueiitly, the light hotis can- 
n-it liv) pmchasi-rs; and no diveisiiy \\he)> the /me ciiab.s 
flic 1 r hlo, and whiai the party.” '1‘Iiis e.\lends d: 

vidi-m .S'/j*//i-y’.s cusc, to that of a M.'C foi litc, I,*;! 

'-liil dial lesnllmg u.-e arises upon the sane’ i.’oii\» y:m< e whirli 
testis tie* jiinilatiou to the heirs. Jit Pit.n.t Milford in)^ 
0 t.ithi-c t.e,cjianted to .stand seised “ lo Ihe iiM' of iti:i hei/s 
{iia/i, litfii'llen nr h> he bc’jno/teit on the lodtf of hi.’, second 
.'lie:' atiil iln^re, uto, it was Ink! by I.oid II\\ ii.o, 

Jimi 


1780. 


iU)E 

.ii:aiiist 

I' D.N N tut A U 


(b) c,K mn.u. b. 


( d) D. li, 7. GO Clii' 


1 Cthtr. J7?. 


jptj] ‘I’lie nth* has been applied to 
cases, where it iilivioiis!) i.f>uiiter:Kts 
the intent of tin* OsUitor, when the 
• ni^iir delVaU'd i.s only a partien/nr 
iuteiit, ami llie apfiln .ition of rl.-e rule 
is iieeessaty lo gm- etfeet to thegc/fe- 
ra! intent. Aswh^^e the estate is given 
to ilie lirst taker ** for life only,” Inil it 
'.ippeacs to he tile intent of the te.sta- 
tor, that all tin; i'.sin* of the lirst laker 
ihoitld iiilicrit the whole estate, before 
it diould im o\<-r; ami there remains 
Jto other mode of rendering that man*- 
t.al iiuent avaibible, but by giting an 
ex UxW. of inUcninm i; to the lirst taker. 


.See D ir v. Cooper. 1 f.ost. ’2.0, .md 
Ifdoiis.lytroit, lb. and the eases, 
there cited. Bill if ii appear clearly, 
from the expre.ssioiis of the will, that 
the testator desigind the heirs to take 
as p^rc•hasel^; ns, if they an meii- 
tiuned bovtrally and biitcibbively, iStc. 
in biicli case this rule of construction 
gives way, and the llrsi taki r has only 
a lifcc.siate, with remainder to the per¬ 
sons designated by the descriptu n of 
heirs; even tlioiigh the toclmical phrase 
iieiis ol the boily be used, (loodtii/c 
V. Ifrrring, 1 Enft.adi, and iJn: ease? 
there oiled. 


G 2 
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and RAiNsfORDy Justices, against Twisdbn, Justice, that 
an use for life in the father arose by implication, which united 
with the express limitation to the heirs male by tiie second 
w'iie, so as to make him* tenant in special tail; but still, tliis 
implication arose upon the same conveyance which ci-eated 
the express limitation. In Goodman v. Goodright (b), it 
is manifest, from the reasoning, both of tlie counsel and the 
court,* Caltliough there was no express opinion given,) tliat it 
was not thought die estate given to the niece, btf the articles, 
could unite with the limitation to the heirs of her body by 
another husliand, in the will. These authorities, therefore, 
(which may perhaps be cited on the other side,) do not carry 
the rule to the case of two different conveyances; uor can any 
positive deebioft#^ found that does. The only instance of a 
doubt having been entertained, was by I^ord Keeper IVright, 
ill the case of Clifton v. Jackson (c), who i:> stated to have 
said, that all the authorities are only in the athrmative; 

that, if by the same deed, they shall consolidate; not nega- 
** lively; that, if by difrerent deeds, they shall not.” But there 
was no determination in that case; and he was clearly rais« 
taken as to the authorities. In Cranmer^s Case(d), Dyer, 
Chief Justice, expressly says, that, ** if a lease is made to 
A. for life, the remainder to the right heirs of B. and B, 
" purchaseth the estate of A. die estate in remainder is not 
“ executed, for it is not convened bj/ the grant of the first 
" grantor, but bu ike ml of another person after the grunt," 
So, in Snowy. Cutler(e), a husband and wife b^ng seised 
of a copyhold estate, to them and die heirs of the husband, 
dia husband surreiidered to the use of his will, and afterwards 
devised to the heirs of the body of the wife, if they should 
attain 14 years, and, though the court differed on some of the 
points ill the case, and did not give judgment, yet they all 
agreed that the devise to the heirs of die body of the wife, 
was not a remainder to her, but an executory devise, ** for 
** although the wife had aii estate for her life, yet this is a new 
** devise, to take place after her deadi, and is not a remainder 
“ joined to her estate.” And, agaiH, in Moore v, Parker fa) 
A. haying issue B. his son, settled lands, on the marriage of Ji. 
to the use of B. for life, remainder to the wjfe of B. for life, 
remainder to die first and other sons in tall, widi reversion to 
himself in fee. Afterwards, A. devised thq same lands, to 
such issue-ip4le as B. .should iiavc by any other W'ifc, in tail- 
male, and, m case of failure of issue-male in B, to his grand¬ 
children by his datq^htcr C. in fee. B. sufierecl a recovery, 

and 


(//) M. 33 Geo. 2. 2 Burr. 873. 
fide infra. 

(c) Cmc.H.170^. 2 Tirn. 48G. 

(d) C. B. l6’ Eliz, 2 Leon. 3. 7. 


(f) B. It. T. t6 Car. 2. 1 Lev, l$5, 
136*.. 

(a) B. n.E. 7 Will. 3. 1 Ld, Raym 
ST. 4 Mod. IJ(>. Skian. 558, 
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* 

and died without issue-male. Holt, C/w^VusfeVe, doubted 1780 

as to the reversion devised to the grand-children, because there 

was a prior devise, to persons not in esse, per verba depra- Dob 

senti; but he was clear that the devise* to B.’s issue-male, by a^^ainst 

any other wife, could not be tacked to the estate for life, be- Fosnxreau 

came that was limited bp another conveyance; and, in this, all 

the other judges concurred [1]. Lastly, in HopUns v. Hop- [ 492 ] 

kins(b), Lwd Hardwicke, in citing Pibus v. Milford, 

seems clearly to have thought that tlie rule ought not to be 

curried farther than it had been iu that casefc^. 

i>. It will be impossible for the defendant’s counsel to 
nmintain, that Thomas took an estate-tail by the will. In the 
/irst place, he certaiidy did not take such estate by express 
do\Lsc, li' the testator hud, in words, devis^ to him the life* 
c.^t^te, u iiich he had already by the deed, that devise could 
have had no effect; but there is no attempt of diat sort in the 
will, which only takes notice of the life-estate wdiich Thomas 
ali-eady liatl, by way of recital; and, that a mere recital will 
not aiuouut to u devise, has been often determined [f 3], par¬ 
ticularly in JVri^lit v. IVyvelt (d), and Bight v. Hanh- 
mond ifi). In the second place, it will not be possible to 
raise an estate-tail to Thomas by implication. • On this point, 
the case of Lanesborottgh v. Fox(J'), was not stronger than 
this. There, Lord hanesborougk, liaving the reversion in 
of landn settled upon the marriage of his son James 
Lane in strict settlement, devised all the lands in that settle- 
inenl, (to which tlie will referred,) “ cm failure of issne of 
*'■ the body of James Jjatie, and for want of the hdrs-mate 
of my 6oJy,** to his daughter Trances, in tail, with remain, 
ders over; and it was adjudged, in the House of Lords, upon 
the opinion of all the judges, that James did not take any 
estate-tail by implication Such an implication is never 

made unless in order to effectuate the intention of the testa¬ 
tor. It will be contended, perhaps, that Claude. J'onnereau 
must have intended to pvc to his son Thomas, as large an 

estate 


[ 1 ] Holt cited, for this, a case in 
29 3. oxactly*siniilar to that put 

by Dyer in Cra/imer’s Case above-men¬ 
tioned. • 

(b) Cane. 173S. 1 Jti.581. 

(<*) Ibid. 59h'- 

(d) C.B. T. J W- ^ M. 2 Ventr. 

fii), r. 


(e) B.R.E 7 Gc'c*. 1. 1 Sir. 437. 

429 . 5. C. Com. 233. 

CfJ Dorn. Pruc. On Error from 
Cam. Scacc. in Ireland, E. (> Geo. 2. 
Cff. Tanp. Talb. 262, 

[<S>] S. P. Jjftheullier v. Tracey, 
Cane. 1754 . 3 jiti. 793 . 796 , 797, 
Ambl. 220.224. 


[r See acc. Skecratty. Oakley, 7 T, R. 492. 

G3 
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[ 493 ] 


estate as to his other sons, and that, as the limitations to the 
second, and other sons, arc estates>tail, the will ought to be so 
consliued as to give the same estate to the eldest. But the 
truth is, that, though, ih words, he has given estates>tail to his 
younger »ons, he certainly did not mean that the second should 
be able to defeat the limitations over to those in succession 
alter him, S(c. nor, of course, that Thomas should be able to 
destroy that to the second. 

If tlie eldest son liad not such an estate as enabled him 
to suffer a valid recovery, nothing done by him has divested 
any right which the second son had under the will, and, there¬ 
fore, it remains to see whether the devise over to the second, 
and other sons^. is capable of such a construction, as to be 
good and clfectl^i widiout contradicting any rule of law. 
The ailirniative of this may be maintained in two w ays. In 
tlie Jirst place, the will may be so construed as to give the 
second son an immediate estate, in the reversion expectant on 
the death of Thomas^ subject to open and let in (he devise 
to the heirs-male of Thomas^ if, and when, any person should 
happen to answer that description. This construction may 
he sn|>ported on the authority of Ih eda/f v. Uvedall («), 
where, there being a fcoH'ment to the use of A. for life, re¬ 
mainder to the use of his fust and other sons, in tail-male, 
reniaindei to the use of li. for life, remainder to his first and 
other suns in tail-male, and yi. having no son, and B. having 
one, A. cut down timber trees, and it w'as held that R.’s son, 
might maintain trover for the trees, as having the immediut^i 
inheritance at ihc time that they were cut down, and the re¬ 
mainder to the first and other suns of A- was no impediment, 
being but a possibility, which might never hap[>en. Accord¬ 
ing to a notion w hich long prevailed, an estate given per verba 
de prmeati, to persons in-t in esse at the time of the testa¬ 
tor’s death, (as here to the heirs of the body of Thomas^) 
was void ] but ev(*n then, it was held that the limitation over 
was not also void, hut vested immediately, in Uic same man¬ 
ner as if there had be<;n no such prece^liiig devise; 2 RoUe's 
. Abtidffment, title Remainder Uf), Seolastia/s (’ase{m\ 
Aveuju V. ffard (r), Andrem\. Fulham (d ), Gwdright 
Coiui.di{e)t Scattergood V. PAge(f), IT/is distinction,'* in¬ 
deed, has been over-ruled in later cases, and it has been held 

that, 


(a) B. R, M. Q % Car. I. SRoll. 119 . 
A, ^ I ;t Alleijiii 81. 

(to R ‘iQh. {C) 7. Cites 9 R. 6. 
., 24 . 0 . 

i (w’ c. R. M. 13 4> \AEl.Pl(md. 

403.414. 

(c) Cane, 1749 . I Fez. 420, 


(d) B.R.T.U ^ 12 Geo. 2 . Andr. 

263. 209. 

(e) B. R. H. 5 4- ilf. 1 Salk, 

226 ’. 1 Ld. Rai/m. 3. 

[/) C. B. f. 9 fVm. 3 . 1 Salk. 
229 . S. C. 12 Mod. 278 ; and, now, 
in Supplement toEd. of 1/81, of 11 
Mod, 277. 
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that, in whatever words the devise is, yet, if it be dear, from 1780. 
the subject-inaltcr, that the testator meant it to be future, it 
shall enure in that manner,* and not be void, tliough the devi- Doe 
see is not in esse at the time of tliu testator’s death j Harris against 

V. .Barnes (g), Doe v. Carkton (Jt) [ 1 ]. Fov n e a eau 

4. [2]. 'File devise to the second son, (if not immediate,) • [ 494 ] 
may be considered either— First, as an executory limitation 
upon the alternative of one of two events, (which alternative 
is quaintly termed a contingency with a double aspect,) viz. 
either the event of Thomas leaving issue>mule of bis body^ 
or, that of his dying without leaving issue-male, (which is 
what, in tiuih, has happened;) and on this last event hap- 
lining, it would actually vest in possession, loug within the 
time allowed by law, namely, immediately on the death of a 
|jerson in e.<se: —i>r, secondly, independent of that ground, a» 

Midi an executory devise as, in all events, and whicheveruf the 
two cuutiiigencies should happen, could not tie up the estate 
from alienation beyond 21 years after the death of a {lersou 
in fssc, and therefore, not within die principle of the rule, 
making devises on the indefinite failure of issue void as being 
too remote.— first. As to the implied double contingency, 
cases of that sort have been often determined on personal 
pro()erty, and the devise over supported, when the second of 
the two events took place (i); and there is no sound reason 
why a like implication should not be made in devises of land 
so as to support the intention of the testator. Indeed, it ha 
been so held by this court in a late case, viz. Baldwin v 
Karver (/c), which wa.s sent from the court of Chancery, and 
in which butli real and personal property were held to pass 
to the devisees, after an executoiy devise to die heirs of the 
body of A. such heirs never having come in esse. —But, se 
t'oiuUy, as to the oilu'r ground, and supposing no such double 
contiiigi'iicy to be implied as having been in the conteni- 
pluiion of the testator, what is to hinder this to be supported 
as a good executory devise ? The only objection to the va¬ 
lidity of such a devise is, the possibility of its not vesting 

within 


^ {g) B. R. 11. 8 Cco. 3. 4 Burr. 
2157. Since rc|forted, 1 Blackst.64^. 

(k) a B. T. ?l 4' 22 Geo. 2. 1 
Wih. 225. 

[l] Ruukc cixmCl Bail's Cast, report¬ 
ed Cro. F.lh. 878, aiul mentioned iu 
JJopkin.s V. Hopkins, Ca. Temp. Talb. 
48, to shew, that the nature of a devise 
may vary, so as to be construed a re¬ 
mainder, or executory devise, as will 
best support the intentioo, according 
to circumstances. But Lord Mans- 
riCLO told him, that proposition had 


been exploded, and that it is settled, 
that a will must always be construed 
as it ought to have been at the instant 
of the testator’s death. 

[2] Lord M -iN’sciELUsaid to Rooke, 
on the first argument, that the whole 
point seemed to hnii to be, wliether 
they could make the estate to tlie se¬ 
cond son good, on the ground of an 
implied doable contingency. 

(i) Stanley V. Leigh, Cane. M. 1732, 
2 P. Will. 686, ijrc. 

(k) fide infra, p. 503. Note [ij. 
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17 go. within the time required by law to prerent perpetuities. If 

^ - - I * that objection does not lie, it will be maintained, though 

Doe against the other roles of law. Thus, by way of executory 

azainst devise, a fee may be limited on a feevo); a contingent estate 

FoMUfiitEAtt may be created, without a previous freehold interest to sup¬ 

port it; a term may be given to one for life, w'ith limitations 
over, life. But it will be said to be jHirt of the rule, as to the 
time when an executory devise can vest, that, if it is limited 
after an indelhiite failure of issue, that is too remote, and 
that, here, the limitation to the second son, (if the implied 
double contingency shall be rejected,) is after an indefinite 
failure of the issue>male of Thomas. But, when the prin-. 
ciple on w'htch tins rule is founded is examined, it will be 
found not to app^^^4he present case. Every estate created 
by way of remaiHi^(f^ma.y be destroyed, and the estate aliened, 
twenty-one years, (or a few months more (/>),) after the death 
of the person in esscy at the time of its creation; for if the 
remainder is to the unborn son of in tail, (and none more 
remote ran be limited,) and the paiticular estate is limited 
for life, either 1. to or 2. to B. the remainder must vest 
in interest, as soon as a son is born to ; and, if we suppose 
that sou to be postlmmous, still he will come of age twenty- 
one years and a few months after the death of his father, and 
then by himself, (if his father was the particular teuanl, or if 
B. was, and is dead,) or by joining with li. (if B. was the 
particular tenant, and is then alive,) he may suffer a recovery, 
destroy all subsequent limitations, and alien the estate. As 
an executory devise cannot be barred by a recovery, or any 
other act of the person previously entitled to the estate (c), 
after their general validity came to be allowed, the courts 
w'cre anxious to restrain them, so as not to create perpetui¬ 
ties, or tie propeity up longer than it can be done by way of 
remainder; and, therefore, if they are limited so as not pos¬ 
sibly to take effect till more than twenty-one years and a few 
months after the death of a person in esse, they arc held to be 
void. Thus an executory devise, to take effect after an uir- 
born son of A. should attain his age of twenty-five, w'ould be 
void, as being too remote, and, a fortiori, if it were not to 
take effect till an indefinite failure of the issue of A. the}’ 
not having any previous estate in the land, li* the first limi- 
r 4^5 ] tation is an executory devise, then all that follow arc. There¬ 

fore, on the supposition, that, here, the devise to the heirs of 
the body of Thomas was future and executory, tliose to the 
second, and other sons, also were. But it is settled, that, 
whenever the first limitation, in such case, vests in possession, 

those 


^ ' 

(4 Pells V. Brown, B, R. M. IS child, by 10 4* 11 WilhZ. e, l6. 

Jac, \. Cro.Jac. 590. (c) B. R. M. IB Jac. i. PeUs\, 

(^) In the case of a posthumous Brown, Cro. Joe. 590. 
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those tlmt follow, vest in interest at the same time, and 
therefore cease to be execiOory, and become mere vested re¬ 
mainders, and siibji cl to all the incidents of that sort of 
estate (eV If, therefore, the estate to the heirs-male of 
Thomng had vested, by Im leaving male-issue, which it must 
have done, if at all, at his death, or in a tew months after it, 
tlieu the limilattohs over would have become vested remain¬ 
ders. On this supposition, as soon as the son of J'homas 
came of age, he might have suffered a recover)- to bar the 
subseqiu'iit estates to the second and other sons. The only 
other possible event is that nhich has happened, viz. the 
death of J'/tomas without leaving male issue. In that case, 
tlic estate in the second son, vests in possession immediately, 
and, therefore, cither way, the land could .liOt be fettered be¬ 
yond twenty-one years and a few mouthaiafter the life of a 
person /// esse. This being the case, the limitation to the se¬ 
cond .son, cannot be coiisidereil, on any supposition, as too 
remote .—Doe v. Carlton h), Harris Iiarne.i{e), Good- 
rii'ltl v. Cornish {d). Gore v. Oore(e), Hopkins v. Hop¬ 
kins ( /■), and liroicnsword v. E'hcards (g) were cited, as 
eslablishing the piiiiciples and reasoning on this head; 
but, particularly, the case of Stephens v, Stephetis (h) was, 
on the st'cond and third argument, insisted on, as directly in 
point. 

'I'he counsel for tlie defendant argued, on the different 
heads, to the fullow'ing effect: 

I. 'Hie primary intention of the testator manifestly must 
have been to give I'lmmas an estate-tail; for there can be no 
reason to suppose, that he meant to limit a different, or 
better, interest, to his younger sons, than to him; Kin^ v. 
Melting (i). The court, therefore, will do every thing in Uicir 
power, consi-stent with the rules of law, to give effect to that 
intention. Now, it has never yet been determined, that two 
eslati's in llic same land, though by different conveyances, 
given to the same person, both voluntary, and both llowing 
Jh)m the same person, shall not unite. 'ITiough not within 
the exact words, such a case is clearly within the principle of 
the ruU^ in Shellej/s case. Here, the deed was voluntary; 
•it might have^becii ilefeatcd by the father; and he considered 
himself as coufirming it, and giving the same estate again by 
his will. To consider the deed, and llie will, as the same 

conveyance. 


1780. 


Doe 

against 

FoNXEftCAtr 


C 437 3 


(a) Stephens v. Stephens, Hopkins y. 
Hopkins, d-c. 

(b) C. B. T. 21 Sr QiGeo. 2 . 17 > 8 . 
1 WUs. 225. .ind cited 4 Burr. 21b'0. 

(c) B. R. H. 8 Geo. 3. 4 Burr. 

2157. 

(<0 1 Salk. 226 , 


(<•) Cfinc. T. 1722 . 2 P. irUl. 28. 

( /■) Cane. M. 1734. Ca. Temp. 
Taib. 44. 

(g) Cane. 1751 . 2 Cez. 243. 249* 

(h) Cane. 1730'. Ca.Tanp.Talb. 228. 

(i) B. ft. M. 24 Car. 2. 1 Ventr. 
225. 2 Lev. 06 . 
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1780. conveyance, would only be analogous to what the law does 
in otht'r instances; as of powers, and the execution of those 
Due powers, fines or recoveries, and deeds to declare or lead the 

against uses, cS'c. None of the cases cited to shew, that the two li* 

T-'on'neueau mitations cannot unite, amount to any thing like an authority 
or decision applicable here. The case mentioned by Dj^er, 
in Cranniers case, differed materially from this; for, there, 
the limitation for life came to B. after the creation of that 
to his right heirs, and they came from different persons. 
Smw V. Cutler was never decided; and there, too, the two 
estates came from dfff 'erent persons [1], In Moore v. Par* 
ket'y there was no determination; but, there, the limitation 
to the first and other sons of B. shewed that it could not be 
intended that he take an estate-tail; and if botii, 

in that case, had bt^n limited by the same conveyance, they 
could not have been consolidated, 'llie point is clearly 
considered by the court, in Goodman v. Goodrig/tt(a), as then 
undetermined; and it certainly has not been decided since that 
case. 

2 . To raise an estate-tail in Thomas, upon the words of 
the will itself, will be most consonant to tlie intention of 
tlic ti:stator, for he certainly must have meant that all the sons 
of Thomas should Le capable of taking; yet, if Thomas had 
left several sons, according to the construction contendeil foi' 
on the part of die plaiutifi^ an estate-tail would have vested 
in the eldest, on the father’s death, and then the others would 
have been totally excluded, tliough the issue of the eldest 
should afterwards have failed, lliosc words, theiefure, con¬ 
sistently with the intention of the testator, cannot be con¬ 
strued to limit an estate-tail, by purchase, to the sons of 
Thomas; and, if it appear to the court, that he must have 
incant to give such estate to Thomas htm.Hclf, they will give 
eilect to that intention, if they can, either upon the express 
[ 498 ] words, or by legal iiiiplicntion. Now there seem to bo ca- 
press aords sufficient for that purpose. Consider the whole 
devise together as one sentence. AfU‘r mciitioiiitig Thomas, 
the oldest son, and then the second, third, fourth, and iiftli, 
the testator adds, The elder of mtf said sons, and the heirs 
male of his body, to be always preferred, and to take before , 
the ymtnger of my said sons and the heirs malt of their bo* 
dies. Does it not seem clear, that Thomas was here meant 
by ** the elder of my said sons,** and that afi immediate 
estate-tail in the reversion was thereby expressly limited to 
him? But, if there were no ^press words, still, if there 
is a fair ground for implying an estate-tail, the court will do 
it, to promote, though i;ever to defeat, the intention of a 

testator. 

[ 1] It does not appear, from the ^ort of Umj case, whether they did, 
or did not* (a) 2 Burr. $78. 
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testator. Instances of such implied ilevlses arc very ancient. 

There is one of an estate for life, in the t/ear-book of Henry 
VII. where the devise was, “ nil my floods to my wife, and 
" after my zeife’s death, my non aim heir shall have the 
** home ; and, (says the book,) although there was no de- fJn nebeav 
** vise of the house made to the wife, by express words, (but 
** only by implication, because the heir was not to have it 
during the life of his mother,) yet, forasmuch as jt was ihe 
“ intent of the test;:tor, that the son should not have it during 
** her life, theref.) c the wife .should have it for life j” to 
which all the justices agreed ( a ), /Vnd, in Cozens case (b), 
where the words vv«to, “ And if it shall please God to take 
** my son Richard before he shall have issue of his body,'* 
it was held that Richard took an estato^taii by implication. 

It is impossible to believe, that the testator meant to give a 
diltercul interest to ‘rboiiias from that limited to his younger 
sons; and there is no weight in the argument, that, by giving 
' him an estate-tail, he enabled liini, (!>} tin; (lowi^r of suderiug 
a recovery incident to it,) t» defeat ihe limitations over; for 
that cannot be .supposed to have been in the testator’s con¬ 
templation, and tlie argument would be just as strong against 
the estate-tail in the first of the younger 4 <»ns,he being thereby 
enabled to frustrate the iutenlion us to those after liiin, and so 
on, successively, through ail the rest. 

3. This camtot be taken as a present devise of the reversion 
to the .second son, subject to be divested if Thomas should 
have a son ; I. Because the second son would take by pur¬ 
chase, and, when that is the case, a vested estate is never di- [ 4fJ91 
vested again, by any subsequent event [1]; And, *Z. Because 

the words of diis will are all future, and nothing was meant 
to vest till after the death of Thomas. 

4. The idea of a double contingency is contrary to the in¬ 
tention of the testator: for it supposes him to have meant, 
that if Thomas had no sons, his own second son should take 
the estate, hut that he should not if Thomas had a son; 
whereas the testator certainly meant, (though his intention, 
as he has expressed it, was contrary to law,) that hi.s second 
son should take, at all events. Tliere i.s no case of a double 

) contingency being implied, as to real properly, unl<;ss where 
the whole fee-simple is disposed of by the tirst contingent 

limitation, 

(a) H. 13 i/c«. VII. p. 17 . p/. 22. jeet to be divested when the devist 

Vide Brooke, tit. Devise, pi. 4S. 52. can take eil't ct. So it is also now set- 

Vlowd. 521. lied, since Carter v. Barnardiston, 

(h) C. B. 29 Eliz. Oicen 29. (Cane. M. 17 OS. 1 P. Will. 505.) that 

^ [1] Qu. —When an estate descends, it descends in like manner in the case 

it is often afterwards divested, 'fhus, of contingent remainders; at least if 
when there is an executory devise, the created by will, 
inheritance descends to the heir, sub- 


1780 . 


Doii 

tk re*% I 
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17 80. limitation^ so as if the first taker comes ?/i esse, the uholo 
vests iu him [ii]. Baldtein v. Karver will be found not to 
Doe luive turned upon a double contingency. In the present case 

a^uiIyst there was but one conting^cy. Wills must be construed 

1‘ONNEBF.AO upon the circumstances as they stood at die testaWs death, 
and cannot vary from subsequent events. What then was the 
limitation to the testutor^s second son at the time of his death ? 
Wily, a future executoiy devise on tlie general failure of 
issue-male of Thoyms. That, which might not have hap* 
pened for ages, is 4he only contingency the testator had in 
view; and although, in fact, Thomas happened to die uithotit 
leaving issue-male, that circemstauee, which was posterior to the 
death of the testator^ iaeci>rding to the undeniable principle 
Just stated,) cannot'i^l^f' the cons-ruction. If the contin¬ 
gency, on which the edmto to the sccotid siin was limited, hud 
been the. failure o f issue of Thomas^ at ti e time rf his death, 
tlien tlie limitation would have been good. But, 1. There 
are no words, here, to restrain it to that period. Q. In the 
case of terms, such devises have been construed to be confined 
in that manner, when any w'ords were used which could pos¬ 
sibly admit of that conslrnclion; as in Target v. Crfiuntfa), 
Pinbitiy v, Elkin (b)^ Eorih v. Chapman (c), and tiarris v. 
Homes (d); but, in all those cases, the court hav«' made a 
[ dOO ] distinction between real estates and terms, and have held that, 
in cases of real estates, the same words would not restrain the 
time to the death of the party, lliis limitation therefore is 
void, as being too remote, and exactly within the determina¬ 
tion in the cases of Jjanesborottgh Fox, and Goodman v, 
Goodrigh/. In the former, an estate being limited by deed, 
(after several previous limitations,) to the heirs male of the 
body of the testator’s son James, and with reversion to the 
testator, lie devised, " on failure of issue of the body of 
** James, and for remit of the heirs male of his ou n body,** 
to his daughter Frances, in tail, with remainders over; and it 
was determined, on a writ of enror from the Exchequer 
Chamber in h elnml, in the House of l,iords, by the opinion 
of ail the judges, that tlie future devise, after the indefinitu 
failure of die issue-male of the testator, was void, as being 
limited on too remote a contingency (c). In Qoodman ir. 
Goodrigkt, the estate had been agreed to be limited by the 
marriage mticles, to E. IV. the testatrix’s nephew-in-law, for 
life, remainder to A. L, her niece, (his wife,) for life, re¬ 
mainder to their first and other sons, successively, in tail, 

remainder 

[2] As in loiddhigton v. Kime, 1 fbJCanc. T. 1719* 1 F. Will. 5(»3. 

Lord Raj/m, 203# Gulliver v, Wieket. (e) Cnuc. M. 1720. 1 J*. Will. 663. 
1 WUs. 105. QwdiRle v. Dunham, (d) B. R. H. 8 Geo. 3. 4 Burr^ 
supra 2. 2157. 

fMJlan c, £. 1718.1 E. WiU. 432. (ej Ca. Temp. Talb, 268. 
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remainder to their iirsl and f'lher daughters, sucocisivriy, in 
tail, with n‘vi;r->k>ii to t!... tcsvJtrix, iu Ici*. v’xl's. rwards, the 
testatrk, by her will -re'-iiv»g tlialtli.; vu;, inniied, or 

agreed to be limited, a?ter her uivit (uaili, lb** Ueatii ot' 
her uephe\v«itt-la\v, and nuce, and, in (tty,‘alt of .'>«/;? o/' j' 
their tzi:o bodies^ to herself in fee,—devis'd the iiiheriumee To 
the heirs of the body of the ideee J. L. by any olhi.r hn.-,- 
baud, and, for want of such i.'.sue, to her nephew L. and 
the heirs of his body, reuiaiuder over. The niece, A. Jy. 
and her husband, E. If . having sulf'ned a recovery, and hav¬ 
ing died witlioul issue, Uie daughter of Jhe ueplicw, C. f,. 
and her husband, claimed under the devise, in tail, to tht^ 
nephew, C. L. and Lord Mansimeld, in delivering the 
Judgment of the court, stated the single question to be. 
Whether the testatrix intended to give her nephezo^ C\ L, 
awl the heirs of his hodi/, the remainder or reversion after 
the death of hersetfy and E. If .and A. L. hismfe^ and, 

“ of the heirs of their i(Xjo bodies, and also of the. heirs of 
" A. L*s bodi/ in/ am/ serond hashand, or whether she. 

" meant to give him an estate in possesdon (a) T* The court 
held that the devise whs clearly future, and that, l>eiiig limited 
oh the indelinitc failure of issue of tin*, niece, L. it was 
too remote. 'Ilns case Is directly in point. The same sngii- 
menl whicii has In'en used on tlu; present occasion, \v:ts a|»- 
plicahie then; for it might have been said, that, cither the 
niece, A. L. must die without leaving issue, ainl then the 
nephew, C. L.\ estate would vest at the death of a person 
iu esic, or, if she had issue, tlie executory devise lo liie, 
ncphe.v, C. L. would immediately vest as a remainder, and 
might be bjireij wln'ii the issue came of age. But, either 
llmt ar.^umt!iit was nji'clcd by the counsel, as of no weight, 
or was uigjd wiiliout micccs.s. 

Ill reply, on the Jirsi head, the cases of Saoze v. Cutler, 
and Moore v. Vm her, were insisted on, as containing two 
successive opinions, of four judges, that estates limited hr 
iliiFerent convejuncr-!, cannot unite; and this v.ilhoiit any 
distinction, whether moving from ‘Ik same person or not. 

On the second hcarl of argiimeiu, it was observed, that the 
, }>osition laiil down on the other side,—that, if the words 
“ heirs-fuaie of the hodt/ of Thonutsf were construed to bu 
words of purc/ffisc, then if I'homas left an eldest son, and 
he should die without is-uc, no younger sou of Thomas could 
take,—was only foundi;«l tu* a dictum of coiuisd, iti Sheifejfs 
case, as reported by Coke (b j, but was utd recognized by 
tlie court iu that case; undtiiat the contrary, vi:.—that in 
such case, the second, tiiird, and other younger sous, would 
take, in tail, upon the death of the first, or other elder son, 

without 


1780 . 



uiviin’t 
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(a) 2 Burr. 877 . 


ChJ 1 Co, 104 . a, ii. 
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1780. wtlioiit issue,—had been frequently held to be law, both 
before, and since; particularly in John tie Manflevitle'a 
Don (^‘)i UodgkinsoH v. Wood (d)j in Southcot y. 

against iitaKell(e)t and, very solemnly, by Lord Maccte^e/d, in 
Fonneueau Trevor v. Trevor (f), whose decree, in that case, was af* 
firmed in the House of Lords. As to an implied estate-tail 
to ThornaSf upon vihat ground coidd such implication be 
made, when he had an express provision, by the deed, which 
which was taken notice of, and recited, in the will? Could 
it be seriously contended, that the will meant to ]>’c.ss any 
thing, during the life of Tliontas, when the very beginning of 
tlie devise was, “ I devise from and after /<«, {Thomases) 
“ decease T' The wbsequent words could not admit of the 
interpretation attenipted to be put upon them. Af er the li¬ 
mitation to the heirs male of the hotly of Thomas^ the devise 
[ 502 ] went on to the second, third, fourth, and fifth sons, succes¬ 
sively, " as thetf are in priority of birth.” It could not be 
said that the word “ they* extended to ThomaSf and, if not, 
it would be impossible, by any natural construction, to carry 
the expression used afterwards in the same sentence— riz* 
** the elder of my said sons —” beyond those sous the testator 
was then speaking of, that is, his second, and other younger 
sons, exclusively of Thomas. 

The third head, of an immediate devise to the second son, 
was, in a great measure, deserted, in the reply on the first, 
and in the course of the second, and third, arguments. 

On the fourth head, viz. tliat the limitation was good, on 
an intplicd double contingency, or rather, (for that was the 
ground chiefly relied on,) that it was not, on any contingency, 
too remote to be supported as an executory devise, they still 
urged their former leasoniiig, 1. A.s to llie double contin¬ 
gency, they observed, that, \n Harris v. liaineSt though the 
first estate was a term, the limitation over was ol the ihheri- 
tance; and, that, in Baldwin v. Karver, a double contin¬ 
gency was implied, in respect to real property, although the 
first limitation was not in fee-simple. 2. As to the limita¬ 
tion being too remote, they insisted on Stephens v. Stephens, 
as in point, and suggested that there must have beiu .^ome 
omission, or mistake, in the account of tltc judgment of the 
court, in the printed report of Goodman v. (Joodright. In 
the case of Ijuneshorough v. Fox, the executi-ry .devise was, 
after an indefinite failure of the heirs-inale of the testator, 
without any previous limitatiou to tliose licirs-malc; which was 

clearly 

(cj Co. t4ttl. 26. h. or Thomas.) 

(dj C. B. M. Car. 1 Cro. Car. (e) C. B. M. 2R. & £. 9 Car. 2. I 
ZZ.--Jiill, seijoant, obsersed, that, Mod.'i'jO. QDJ. » Mod. 20?. 
in one part of this report, Williatn is ^fj Cane. T. IfW. 1 £q. Ca. 
printed instead of (Qu. whether Frandf I F. Will. 622 . 
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deafly too remote; because, as the limitation over could I780, 
never have become a vested remainder, ev»;n if the testator 
Iiad had heirs-male after the issue of Jamea was spent, it j>ob 
could not have been barred by a rtVrovery. To mak*‘ tlM,‘ pro- aoaiust 

sent like that case, the devise to the heirs-male of 'Vtnuann FoNNBaKAV 
must be expunged from the will, and then, it was adinitted, 
that the devise over would be void; and if the court, in 
Goodman v. Goodrightf decided, (as it is staled in some ma¬ 
nuscript notes of the case,) that the Jirst devise to the lieirs 
of the body of the niece, by any second husband, was void, 
because limited on an indetinite failure of her issue by her 
then husband, there being no previous estate limited by the 
will, to such issue, the determination was similar to that in 
Jjaiiesborongh and fox; consistent with that in Stephem v. 

Stephens; and did not at all militate a^inst the validity of 
the devise over in the present case: for, if the Jirst devise in [ “lOS ] 
that case w'as void, as being too remote, the second to the 
nephew, (which was that on which the question arose,) must 
fall to the ground of course. 

Alter the second argument ff/J<ord MANsritiLn said, 
there was no doubt what the intention was ; tin? only question 
was, if that intention could be fulfilled, oonsistently with the 
rules of law. lie desired the counsel w'ould see if tliey could 
find any cases, besides that of Baldwin v. Karver, wh« ro a 
doable contingency bad been implied in a case of real estate. 

A's to Baldwin v. Karcer^ he tliought the decision had nr»t 
gone upon that point; and he had always considered it as tin: 
settled floctrinc, since the case of Forth v. Chapman, that 
a double contingency may be implied as to peraonally, but 
not as to real property. 

A few days afterwards (b), his Lordship said, he had di¬ 
rected tile certificate of the court, in Baldwin v, Katrer, to 
he searched for, mid copied. He then read it; and it 
diereby appeared, that, although the court had suspended 
their opinion, and given the heir at law, and personal repre¬ 
sentative, leave to be beard by tlieir coun'.cl, against the vali¬ 
dity of the devise to the grand-childrcii, A/<t’y did not instruct 
counsel to object to it, and, therefore, the court avoided the 
•question, and only gave their opinion on the point between 
Uie different giand-children, on the suppo.sition that the devise 
over was good [ 1]. 

On 


faj II, 20 Geo. 3. 7'uesdap, S Feb. 

1780. 

(b) Friday, H Feb. 1780. 

[l] Baldwin and Others v. Kakvek 
and Others. 

This was a case siiii, under an or¬ 
der of the court of Chancery, (dated 


2fith .laiiuary, 1774,) for the opinion 
of this court. The materiHl part of 
the. case was; Hie hard Ashxvin, 

by his will, dated the 8th of June, 
175b, after charging his real estate 
with an annuity of ,£80 to Ins wile, 
for life, and giving Iht hi.*, housohohl 
furniture, and Fv-’OCO, aad .£500 to 

)ns 



m cases; m MrcHAigx.MAs littM 



On Fridayf the 14th of Jprilt 1780 , hi» Lordship hstrw 
ing asked fiilif serjeaut, whether he ha^||been able to linil 
any case of real property, where the tTolrt, on the words 
** in default of such had implied a restriction to 

" issue living at the death of the father,” ot, where a double 

contingency 


his nephew Jokn^ and several other made several other codicils, which 
legacies io different relations; devised did not vary or alter the will; That 
his real estate, subject to the said an- he died on the 0th of November. 1758, 
nuity, and all the rest and rt^sidiic of leaving his nephew- John his heir at 
!hispersonal estate, to trustees, (whom law; and afurwurds his wife died, 
he also made his executors,) their and also the m-phews, John and 
heirs, executors, and administrators, Richard^ witiiout issue, Richard bav¬ 
in trust, that they should stand sei^^d ing bmi the burvivor; 'lhat, at the 
and possessed thereof. ‘‘To the use time of making the will, then* wire 
•* of the heirs-inale of the btwly of my two grand-ciiildren of his Mstcr, Harak 
nephew, John Ashz>;in, and in de- Morris^ and six of his brother John^ 
^ fault of such issue*raale, then to and that ail the niiu snrMvctI the les- 
the use of the heirs-nmlc of the taior; That one graud-chiUl oi the 
body of my nephew, Richard AsA-^ brother John was bora altei the will, 
"win, and in default of such issiK-- and twelve more niter the testator's 
** male, then to the use of all and death; and all before the death of 
** every the grand-childrcn of my late Richard the nepfu w. The question 
*♦ brother, John Ashmn, and thestau-d by ibc court tif Chancery was, 
** grand-ehildren of my late sister, “ Whether all, «r any, and which, 
“ Sarah MorrUt to hold all and sin- ** of the grand-children of rhi* testa- 


gular the said lands and promises, 
to them the said grand-childrcn of 
** ray said brother and sister, and 
** their heirs, as tenants in common, 
and not as Joint-tenants, and my 
” said personal estate, and effects, to 
** be equally divided amongst them 
** share and share alike That, by 
A codicil, bearing even date with the 
will, and attested by the same wit¬ 
nesses, stating that ho had omitted in 


tor’s late brother, John A^hxain^ 
“ and of bis laii* bister, Harah Morris, 
“ were intitled by thede\ise?” The 
bill was filed by two grand-chil¬ 
dren of the s 3ter, born before the 
will, against Karrer, the surviving 
trustees, and all the other grand¬ 
children, or their representatives* 
The case was argued tw ice, first by 
Dunningy for the plaintilfs, and Mans« 
Jicld, lor the defendaRts, and after- 


the will “ t«> dispose of the produce, wards by Pe/y, for the plaintilis, uud 

V'interwt, and iiicn^ase of the sur- WallacCy tor the dek-nuunts. The 

plus and remainder of his real and words of the certificate were as ful-, 

r personal c.state," he direcioJ, that lows : " 

his trustees should pay “ all the in- ** Having heard counsel on both 
**jtcrest, produce, and increase tliat ** sides, and considered this case, a 
** should, from time to time, arise:, or “ doubt occurred, whether the devise . 
be made, of his said real and per* “ of the real estate, as it stands up<»n 
sonal estate, to his wife, apd to ** the will alone, was good, and if it 
*<■ his nephews, John apd was coupled with the codicil, whe- 
[ 504 J Rickard AsAwiny shire thcr the absolute property of the'per- 
“ and share alike, ** sonal estate would not vesrin John, 

^ their three natural lives, with sur- ** ahd therefore we directed notice to 


“ .yivorship between them That he “ be given to the heir at law of the 

testator^ 
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eontiugency [2] liad bpen implied, m. fo imte, ^ there 17SO. 
should anyj and'if none, to the devisee over, he said, he 
bad uot met 'with ad^ [r 4]; and, thereupon, his Lordship de<> X>o£ 

livered tiie opinion of tiK court, to following eficct : against 

FoNJf£REAU 


** testator, and the personal repre- 
** sentativc or next of kin to JoAh, 
^ that they might be heard by eouii- 
** sel, if they pleased, but, the 
** cause having been postponed to 
V this term, and no counsel appear* 
“ iiig for them, we have thought pro- 
“ per to give our op.uion upoi. the 
“ question, as Ijctween the granil- 
“ children theinseUes, and, ns 'sey 
“ were all in being 'n. the death of 
“ JiuAiml, -.ve think they ue all 
“ equally iiuitied. 

“ A'J AXSFIEI.D, 

“ R. AsroA, 

K V‘'ll,LiiS, 

' W. IJ. Ashhuk*; ft 
/wjfr i! 3 , 

[0] A double contingtihr;, i:. 
sense in whirb the expression was used 
in this case, is where an estate : 
trust, or by way of executory demise, 
is so *'ihited, that the time v hen it is 
to vest in possession, vill, on one 
event, fall within the limits allowed 
by law, and, on riuothor, will exceed 
them. It may be said, Lowesor, that, 
ia many otlier cases of ruture iimita* 
tious, (indeed, in by far the jn.^t usu il 
oorts of them,) there .s a duKbhj ey;e> 
////fi-frtcw. 'I'hus, suppose an estate 
limited to for lite, remainder to 
S. in tail, romaiuder to C.; here the 


time when CVs estate shall vest in 
])OSsession, depends on a double con* 
tingency. J. If A. die, without issue, 
bclure A. it will vest immediately on 
the death of A. 2. If B. outlive A, it 
cannot \i‘st till after the estate-tail in 
11. Is itf, -lU end. 

FcrJiaps there may be some u*i' in 
the lollowMig distribution of estates 
iiiijited over aiicr other prereditig 
litiiiiations. They Jiiay be divided into 
throe cliisses . 

I. ^uc^l as can Uike p’ace in the 
Atf>'Jta:n'c only, 

Such as can take place in sne- 
,-csiiuii onij. 

J. Such as may take place, either 
in the tilternatixe, m in sucermun. 

1. Uf the lirst chts» are all those, 
wt;ere, if the JirA estate ever vest, 
tnnf cannot; so that they arc only 
i;.oo«l upon the alternative of the lir^t 
ne.'T taking ello*'*. This happens 
where there is a tru'^r. or 
devise, of personal pro* [ 505 J 
})t'rty, to the heirs of the 
body, or the heirs of A. and, in de¬ 
fault tliori'of, ttk li., in Higgins V. 
Du-.;Ur (a), .SianUy v. IxigA {ft), 
\r. Or where there is, iii real pro¬ 
perty, a limitation over to It. after a 
eiiiitiiigciir fee-simple to A. as in 
Jill lid 'iigion Y. Kimc (c). Doe v. 

Holme 


If Thw ease of Balthoin v. 
Knrctr, lias bceiksince reported, Co-icp, 
'Mi), 


(u) Cane, M. 1707* 1 P. Jlllf. .08. 
(b ) Oited ri/n/<z. p. 401. Kotc (a), 
(e) Cite<l siqira, p. ;2(>5. jYo/c (c). 


[f 4] Ace. per BuUcr, J. Doc v. Perrijn, 7 7’. R. lOi. 


VoL. II. 


II 
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1780. Lord Mansfield, (having stated the 8p<M:ial verdict,)*—r 
^ , * TTie <»8e then lies in a very narrow comuass. If die eldest 

Doe 'y*®. ^**®”*- recovery ww good, and barred 

against limitations over; oifc if the limitations over were too’ 

Ton KE READ rcroote# he was entitled, as heir at law. ' As to his being 
tenant in tail, a considerable objection lias been made, viz, 
that he was tenant tor life under the seltiement, not under 
the teill ; and several authorities .have been cited to prove, 
that the previous and subsequent estates, when limited by 

diflerent 


Jro/me. (rf), Goodrigkt v, Dunham {€\ 
^c. Estates. of this class are often 
called liinitatioits on a eontingeavy 
•aith a double aspect ; • or, with less 
quaiiitness, on a double contingency. 
They have also been sometimes deno* 
minated concurrent, or contemporary 
limitations (y ). But I have already 
remarked, that, in many of another 
sort, there is, as much as in these, a , 
dmble contingency ; and they are cer¬ 
tainly not aptly described by the 
words conatrrent, or contemporary. 
Those epithets are rather expressive 
of estates which take effect at pne 
and the same time. They might, 
with pronriety, boi applied to the .in¬ 
terests which vest in copdrccncrs, te-= 
wants in gavcl-kind, or joint-tenants 
or to such rcmaindccs over as those 
limited, ill the case, of Cartery. J^r- 
nardisUm, to Thomas Styles and sit 
Thomas Barnardiston ; for there, after 
the previous contingent fee, in the 
manors both of 4* ^nd B. to a third 
person, there was a limitotion of the 
manor of A. to the one, and of the 
manor of B. to the other, to take ef- 
fci t at the same time. 

The second class .consists of those 
which can never vest, unless the pre- 
rcdiiii' estate take place before thetn, 


fd) Cited ibid. Note (d}, 

(e) B. R. M. 2b Geo. 3, supra, p, 

i64. . . 

Cf) Supra, p. 255. 1 Ld, Raynt. 
208. 

("■) Cited supra, p. 77. Note (r). 


and then not till the other is either 
spent, or otherwise determined. Of 
this sort there arc examples in the 
cases of Davis v. Norton (g), and 
Watson V. Shippard{h) [t lOSj. They 
are, however, very rart*. It is cer¬ 
tainly a. general rule, “ Where there 

is a remainder, or conditional liini- 
** tation over, that, if the precedent 
** limitation, by what means soex cr, is 
** out of the case, the subsequent lU 
“ raitation takes place.” indeed, 
Lord HardTcicke, in Vezey's report of 
Avelyn v. Ward(i), is stated to have 
said, that he knew of no ease to the 
contrary. But the tw'o I have men¬ 
tioned are clearly of this srii t. They 
are often said to be exptciant on the 
fii^st estate. 

b. All other limitations after pre¬ 
vious estates, belong to the. tiiird 
class; and, in all of them, as in all 
of the first, there is a double contin¬ 
gency, as already explained. If the 
previous estate take effect, these await 
its determination, and then vest in 
possession. If the other contingency 
happen, that is, if the drst estate never 
vest, they, pike place immediutcly at 
the time wlien they hrst ought to have 
vested* . ___ 

, A devise 


{h). Supra, p. 75, 

[f 108] yide, also, in the case of a 
term, Estcoutt v* Worry, B. It, T. 
0 Will. 3. Comb. 437, 

(i) I Fez. 422. 
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different conveyances, cannot unite. But, if iht'y did not 1780. 
unite in this case, ihen the first limitation in the will was 
an executory devo^ which' reniauicd contingent till the Dok 
death of Thomas, and the estate ^ven to. the second sou against 

was also executory, and, being after an indefinite • failure Fonneiieav 

of 


A. devise after failure of the issue^ or 
the heirs of A. without any previous 
estate, to such issue, or heirs, is void in 
its creation, wiiether it be of rt'al or 
personal property. Such a devise, roiM 
a previous contingent limitation, to the 
issue or heirs of A. falls under the first, 
or third, of the above classes, and is 
[r .5] not void in its ca'ation. I'hc rea¬ 
son of the ditfereikce may be thus cx« 
plained: When there .is no previous 
estate limited, if A. should have heirs, 
or issue, they might last for ever, and 
while they did, there would be nobody 
who could bar the estate limited over; 
and, therefore, a perpetuity might 
take place, which the law will not 
sutler. But, where the estate is pre¬ 
viously given to the heirs, or the issue 
of A, and, (if future,) is limited to 
vest within the legal boundaries, in 
point of time, the principle of pre¬ 
venting perpetuities does not render it 
necessary to hold the devise over to 
be void in its creation. For, to con¬ 
sider: 1. The case of personal pro¬ 
perty; if the first estate; 
£ 506 ] vest,-(whether.limited to is¬ 
sue, or heirs, is, there, ex¬ 
actly the same thing,) the entire in¬ 
terest and dominion is thereby ex¬ 


hausted, and there is nothing left upon 
which the subsef|lienL limitation can 
attach, which, therefore, becomes im¬ 
mediately, by necessary operation of 
law, a mere nullity: 2. In the c^of 
n'al 'property; if the first liinitHtion is 
to heirs t the whole interest and do¬ 
minion, in the same manner, vests with 
that estate; if it is tozVjn/c,(or heirs of 
the bodjft for 1 those words as sy¬ 
nonymous, because, in wills, they ge¬ 
nerally arc so,} then, upon its vesting, 
such an interest is acquired, as en¬ 
ables the first taker, if he pleases, by 
the legal ceremony of a recovery, to . 
convert his qualified, into an absolute, 
interest and dmninion.and Uiereby, in 
like manner, render the devise over a 
mere luiHity. 'i'his last was the case , 
in the prc'sent cause of Doe v. Fonne- 
reau. The point, which is so clear, 
upon the principles laid down by Lord', 
Maniifield, in delivering the opinion of . 
the court, was never before fujiy do- ^ 
veloped, and, directly, and explicitly^ . 
deciderl. Yet, to account for the ccr-,^ 
tificate of the judges in Stephens v.. 
Stephens, we must suppose them ti» 
have held the same opinion, on this 
precise identical point. For all the 
devises tlieiv, as here, were executory; 

• the 


[>'5] See Mv.PowfU’i note to the death oi Thomas Fonnereau would, in 
fifth edition of Fettrne Cout. Rem. either case, have been a good and 
• ol. II. p. 4‘)3,Vherc he states that, valid devise, vh. whether he left is- 
t.'us position is erront'uus, and con- sue, or not: whereas the doctrine of 
trury to the doctrine established by his double contingencies, us cxplaincit in. 
author iii the text, ileattributes the the beginnmg of the present upte, is,'; 
error to a misconception of the prin* that in one event the estate would vest, 
cipU; on which Lord Mansfield do- within legal limits, but in the other, 
cidi‘d, which he maintains to have not.'^ . • 

bed), that the limitation after the 

112 
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1780.' issue [f 6], wto too remote; therefore^ qvamnqm via dtk* 
fa-t the devi^ by ThomaSf under which the dciendant daims^ 
Doe was good. 

against On Tumla^i the lQt!i{of 1780, his Lordsh^ said, 

Foif FEREAU die court had decided that Che devise to ^ho second son 

void. 


the limitation in 'lee to Shr RlcW/tf, heir-ftidle of the hodd hh fether, 
(tl»e tostator*s brother,) was after an per formam dot^ yet, certainly not ‘ 
indefinite failure of the issOc of the hy de'scentf for hs the ddm«on tetde, 
granddaughters, to whom a previous so mUst Ue by purchase* 
estate, in tail, was limited; and the 

certificate expressly says, that when ■ "' i sioi sta hi a OnitM i i >■ 

the previous limitations should ho 

spent, the estate would go over to him*, it tnUy bfe ohiSTVed li^ro, hs hot 
or vwt in him,* by virtue of 'the last .fofoigUtorhe'haso I amiT)foning,tliot 
xomaindor to him in f<ee(b)* But, to theiSlb in Shelia's case is not perfect* 
gO a little farther, if what was argued fidiuthto, in saying that, when 
by the counsel for the plaintiff, in this. thisre (s, in the saitfo conveyance, a lU 
case, is law, (of which I believe there niltatiOn to the anc^tor, fw life, and, 
is no doubt,) viz. that the wOrds n^iiaifoly or'tp^ tO hls 'heiih 

“ heirs of the body of 3rd<?»iar/*'Were iii fee, hi* fo, the t^Ords, “ hh 
woids of purchase^ and that theeldest, atHs p'df''^btds Of purchase* 

and other sons of TheUtaSf would*hhve \yhe« there In^iioi^'diitte vested 
taken «uccemvefy, in taiUihalc, uUder reiUai^er, 0: In ‘C^&ah V. Cow/son, 
those words, What else were the ems* those words^rrSf;words bf pitfc>hase{¥ 7] 
tingcht estates to the younger sods bf' Hiey do npt' qualify the estate, or dc- 
Thimas, but executory devises, after sOHl« the'quantity Of inter^t, gt' eh 
the indefinite ihilure of thi;:isSae%alc by the Jfh'st limitation, but vest 
of \bei> eklcir brother? Accordii% to estate, via. a remainder in fee, or ift 
Jbhn de Man^hvilh's the'si.*- tail, in the tenant for life.' They, at 

co'nd son of Thomas, fand so of the . the satne ' tsme, ind^d,' express tbb 
others,) must indeed have'claimed, as. ? quality of thht' Other estate, but so 

; . -do 


{ayCkiesiemp; Tdib.Q^S. > .(£)’:piit^ 



[rd] Acc* Itaberghm fddliilet rca^ythe first taker xhai an 

3 T. R. 92 , Vemklts r,MorrisT*^. estate in fee dinged,; anfi subject W 
3%, Wood V. Rarm, ilBia^,2S9* tho inlferfo<;aiata::c«ftuej and in t^o 
7] Mr. Fearne Co^l Rem. 103, latter, case lie 1^ att^^dfiVe estate in 
has combated, this position,^ arid do*./, fob. lVdppea>i»‘that;ih ^th casesthe 
fended the expressions of lA^d Coke words " heirs” qualify and enlarge 
in Shelley's case. He mafnteim* that tHe.eStW,first'g!‘^<^> dl>d that It is a 
the words “ his heirs” aib‘words Of cduftision In territs to bait those words 
limitation, whether there be^ch in^; i^^^urchase, svbiph give an estate not 
tennediate estate between the ^tfifor ' 'kripnat^ to Ihc hdits, 4*c. described, 
life and the remainder, or not. Tho httC’thrtfogh ilm attedtW of, or by do. 
result of bis reasoning is, that in the. jcriit froi^, the ancestor. 
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void, on the authority of the case of Goodman \.‘Goodri^ht, 1780. 
as reported by Sir James Barron’, but tliat they had since 
seen a uianuscript note of that case^taken by Kenifon, ^hich Doe 
assigned a ground , for the determination'diligent from that against 
stated by Sir Jam'es Burrow [3}. That the court, upon this, FosuERBAt; 
entertained considerable doubts concerning the opinion de- 
lii'ercd a feyir days before, and desired to have the ca^e argued 
again. ... * 

lliis day, his Ixirdship delivered the ultimate opinion of die 
court, as foUows. 

Lord 


do other wprd? of purchase, .in ^cne- 
rjil, express the quandty of the intc- 
resi: nor cq.ii if well otherwise. 
The correct meffiod of expressing the 
proposition would be, that the Words, 
in such cases, do iiot limit any estate 
to the heirs as purchasers. Rolls 
seems to have intended to make this 
distinction, in the second volume of 
his Abridgment, iitle Remainder. lie 
divides the rule'laid down in Shellej/’B 
case, into tu'o paragraphs; and says, 
in the first, viz. with regard to an *«*- 
mediate limitation tp the heirs, “ The 
** words * the heirs' are worih of 
** mitationt and not of purchase (a) 
l}ut, in the other, he changes the 
pression. “ When the ancestor, by 
any gift or conveyaiice, takes an 

* estate of freehold, and, in the same 

* gift orconveyance, there isan estate, 
'* in fee, or in tail, to. his right heits 

mediately, {viz. where an estate fpr 
life, or in toil, isinteiposed between 
the said estates) this remainder shall 
attach in the ancestor, and shall not 
be in abeyance(&).” 

[3] 1 have been favoured by Mr. 
JCeayon with a aopy of his.note of that 
case, which is much fuller than cither 
report by jSir James fiarrtrw, or 
that since printed, in the lirat vplyifne 
of B^ksjtane's Reports. It i^giues, 
hpwover, in the inateriaL pavt ^ th® 


judgment of the court, with Mr. 
Justice Blaekstont’s account; and it 
appears, hy both, that the decision 
went upon the alternative, either of the 
niece having, taken ‘an estate-tail by 
implication, or of the Jrst devise (to 
the heirs of the body qf the niece by 
any other kusbasid,) being too remote, 
and, of course, the second. 'J he court 
thoui^bt it unnecessary to determine, 
whether the niece took an estate-tail 
by implication; and according to Mr. 
Kcnyott*s note, .Lo^d Mansfield, in 
giving judgm^lb sajd, “ The whole 
“ of the case comes tp this: Whether 
“ hits. Mosfyk, (t]bc testatrix,) in- 
“ tended, by'the dcyisc, to giie the 
** heirs gf’ the body her niece A. L» 
** liy d jsecoud hpsbaita, the remainder, 
** revpisitm, or estate, (whatever it is 
“ cali^,) after the deaths of herself, 
** E. W. and A .'L.aXid failure of issue 
“ between them: or whether she 
** meant to ipve an estate in posses* 
** sion, 'to the issue of A L. hy a. se- 
** cond husband.” lUs Lordship, 
therefore, (billing clear that it was not 
an immediate devise,) put the case 
entirely on the remoteness of the Jirst' 
devise, l^he mannm' in wliich he is 
said to have stated the question, in 
$ jStfrr. 873* is mentioned supra, 
p. ‘ 500 , 501 . ‘ 


(flO 2 RM* 4 ^ 7 . (G) jpf. 3. (A) Ibid. H,ph 3, 
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1780. Man bi'Illd,—A fter the secondai^umentj and upon 

consideration of thoruse, wc were of opinion, and ga%ejudG;* 
nieiit accordingly, tliatfeitlier Thomas was tenant* in tail, by 
a>nunst connecting his estate for life, in the deed, with the limitation, 
rosivcREAU ^ male, (without saying it was our 

60S ] opinion that they could unite) or that tiie limitation over was 
too remote, as lieii^ after an ind^nite failure of issue; and 
we could find no case wliere tlie court, in a will of real pio> 
perty, had raised an implication to confine the failure of issue 
to the life of die ancestm*. But, afterwards, turning the cases 
on diis subject in our mtvds, and considering the reasons on 
which they ^oceed, namely, to prevent peipctiiities; we 
stopped the judgment, and destreu the case might be again 
spoken to. It Ites been argued a third time, and we ha\c 
changed our opinion, and tball ^ve our reasons. The rule 
is unquestionable, that there cannot be an executory dense 
after an indefiuite failure of issue. But that is not the case 
here. We all think, that the estate for life being by one in¬ 
strument, and the limitation in tail by another, they caimot 
unite, and that the hcir^male of Thomas would have taken 
by purchase [f 8]. T^is is a setded point; and we lay it 
down as our clear opuiimi. What aie the limitatiom here? 
Th^ are,' to die hcirs-male of the body of Thomas, and, in 
default of such issue, to die second, and othm* sons.^ There 
are two ways, in form of law, in which this last limitation 
may take enect. 1. If Thomas dies, leaving issuc^maie, then 
the estate to die second > 80 ta takes effect immediately, as a 
remainder mc^tant, which may be barred bv a nx^overy. 
S, Simposc me odier alteruEUive, (which really happened,) 
that T^nnas has no sc^ thmi it is an excciitoiy devise to the 
Second son, if Thomas, at hb death, leave no issue-male. 
This is within the limits establuhed by law to prevent perpe¬ 
tuities. lyo have lodted into the cases, to see how ter diis 
reasooiog upon prhiciplq can be supported by authorities; and 
we think there are three which go m great way. 1. In Ste- 
4 ' pkens 


«.* [f 8] .T'he pria^fipal ease has ol- So, if the first ettate be an equit- 

t iys been con^cr^ as a loading able estate, and the second a legal 
thoiity for this qualification of die estate, tb^ cannot unite. Silvesiery. 
Us in SAeUeif*s case, Ttmnts Coat* WQtoa, 3 2\ jR. 444. 

•m. p. 98. 'JGfnt if the second instrument he 

So, where one instrament was a only the execution of a 'power con- 
will, cottCaiiung a lindtatioo to such tained in tiie first, it is otherwise; for 
person as the testator should appoint then the second instrament is to be 
by deed executed and attested, and considered as fimning part of the 
the other instrument was a deed con- first. Venabkt v. Morris, 7 T. R. 34S. 
forroable to such description. Uabsrf* See Tearoe Coal. Rm» 99* 
ham v» Vinunt, 4 T, R, ffi. 
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pheH$ V. Stephem, the court took a lai^ stride of twenty^one 17 go 
years after a life hi being. Tlie argument was, that tliis would , 
not crejile a perpetuity. Former cases had sahl, a limitation 
migiit he made to take effect on fhe death of a person in against 
esse, or the birth of a posthumous child, and alienation was Fokkeaeau 
not restrained for any longer time in St^hem v, Stephms, 
for, if a devise could hold to a posthumous child^ lliere could 
be no alicnatiou till he should attain tlie age of twenty-one. 

All obvious objection to the alternative in this case is, that, if 
the liinitatbn over is a remainder, it cannot be turned into an 
executory devise. That is true, if it ever vest as a remain- [ 509 ] 
dftr. But here it might, or might not, upon a contingency; 
and it never did. 2, So, in Ilopkim v. HopkinSy Lord Tai.-< 

BOT decided, in sdpport of the intent, that a limitation, which 
in one event would have operated as a rmnainder, but which 
event did not happen, should operate as an executoiy dm'ise. 

Tills he did uiidii principle, without precedents; and a great 
estate is now held under bis >deteimination. S. Broammord 
V. Bd&'ords, is another strong instants wfaeie it was held dmt 
a devise mny operate either way, a^mding to the event (u). 

1%e«e are the authorities whudi go along witii the principles 
1 have stated, and enable us to support the intention of the 
testator. As to that, there b no doubt that*he meant to give 
tticccsstve estates in tail-nule. 

Judgment for the plaintifi'. 


Maukicet against Brecknock. 

T N Trinity Term last, (on Tuesday, the 30th of Ma^,) Bald- i‘ is a ji^ncral 
term moved for a rule to shew cause, why the inquisition couri wianor 
taken upon the writ of enquiry in tliis cause should not be set asitdc a ver- 
set aside, on account the smallness of the damages. It Jjr 
was an action on the ease, for maliciously suing out a com- count of till' 
missiem of baiikiuptcy the plaintiff, and also for mor ' 

|iciously holdiim him to bail for .£10^ The defemiwt let 
judgment go by defiiult, upon wliich a writ of enquiry was 
executed, and die jury gave only £6 damages. Tlie'affidavit 
upon Yihich jiifdidtinn moved, stated, that the plaintiff *s attor¬ 
ney bad proved, before the Jury, that his bill of costs to the 
plaihtil^ fur superse^g the^ commission of bankruptcy, 

amounted 

* 

{a\ Cane, 20 iUarc^, 1750,1* 2 Fez. 249> 

H4 
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1780* amounted to ij^'ccards of ^30, and that no evidencf wab ]pro« 
Aiced on the part of the defendant. He cited Markhtlm 
wuici r Middleton {a), where tlm aciatm being for a tradesman’^ bill 
against nxnoiititing to atil the enquiry jury liaving ghrcu only 
Biu.rK N’ocK a penny damages, dte verdict was set aside [1]. 

[ 510 ] 'j'be court, after some difficulty, granted the rule. 

This* day Haworth screwed caii^, and insisted upon it, as 
an established rule, that the Court will never Set aside a verdict 
on ac^imt of the smallness of the dam^^. 

Hie dltorneif-Generalf for the plaintiff, observed, that 
. every rule of tlmt Sort adinifs of exceptions |^j; timt the von* 

’ ffict here, would appear to-be glalinglfy absutdf, if the nature* 
of die action w«pe considered; and that the defendant, by^ 
Mitforing judgment to go by deMt« had fxmtessed that he had 
acted nutliciomfy; (the proof of maHce being necessary to 
maintain the action). 

Lord MANSPiRtt>,<^li|]»8 confessed malice, in point of 
Jhrm, and merely for the ra^iese of letikig the plaintiff in, to 
provetlied^eeo^ injttfy helms received. ' 

Hie rule disclmiged. 

(a) B, B. T. 19 Geo. 2. ^S/r. to haveat^'oumed, on the outhotity of 
1 *> 5 Q. sevcml cases there cited. The small- 

[l] But, in that case, the pUiintiff’s ness of the damages, therefore, was 
attorney produced a witness, who had iiot'thc ground ol that determination, 
told him, he could prove the bill, and [2] Inus, if the smallness of the 
who, when the jury was sworn, re- damages arKes from a mistake m point 
fused to give evidence, and the sheriff ^ Unc, of the sheriff, (as in Markham 
thought he could not adjourn. 'Hie v, Middleton,) or of the jury, (as in 
court thought, under such circum- Woodford v. Bedes, 1 $tr. 425.) the 
stances, the sheriff migH mid ou|d>^ ^Cotift will seiaiidethe verdict [r]. 


ssegassmrCcmBtsmsRBmanmBS 


[f] But intrespass foMnesnei^fits, them under the cemmissfon, and dc- 
whcrc defendaht was bankrupt, ahd* cljtsed, in the exCrcisebf their discre- 
the jury had not given the costs of the tkm, to interh^. QalUver v. IMnk^ 
ejectment in theit damages, the court • veNT, 2 T, M.II 6 I. 

'said, plaintiff m%bt prove 4 debt for 
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1780. 


.■ ■■ ;■ t 

Noble VLnd %xibihet against Kennoway. 


Wcdiirsdav, 
22J Novi 


rpHIS an action a policy of insurance, which was An undcr-writcr 
A tried before I^rd Kansfiblo, at GuiMhail, at die 
Sittings after last Trinitif^ Term^ when a verdict was found for peculiar circuino 
the plaintiff. • Oil Tfiuzsdaifj the 9lh of November, Dunning “f 
obtained a rule, to shew cause, why ■there should not be a new In which the )>o* 
trial; and this day, the cose was argued, Ijy L&e and Baldwin, pj^ve nirinTj* 
for the plaintiffs, and ^ Attorne^Generdl, and Dunning, ntT of rondiift- 
for die defendant. ' * * • jng a particular 

rnj • j • j w » -a*- » - branch ot trade 

J lie case, and evidence, upon Lord Mansfield s report, at one place, 
appeared to be as follows: Tlie inmrance was upon the evidence may lie 
ships, the Hope and the Anne, at and from Dartmouth to Sr" ” ” 


r manner in 


511 1 


Waterford, and from thence to the port, or ports, of dis- 
charge, on the coast of Labrador, with leave to touch at o”it anou!e" 
Newfoundland, and upon any kind of goods and merchan- place, 
dizcs; and also, on the ships till tlwy.should be arrived at . 
their port of dischaiige, and should have moored at anchor 
twenty-four hours, and on the goods and merchahdhes, until 
the same shml^ be there dischargedf and safelyianded. By 
a clause in the policy, money advanced to the Jisherrnen 
M'as insured. Tllie Anne arrived wfe on the coast of Lahra- [ 
dor! on the QSrl of June, and the Hope on the I4th of Jidy, 

1778 . From tlic time of tiieir arrlral, tiie crews were em¬ 
ployed in fisbing, and had taken pyit^iioiic of their cargoes, 
except at leisure hours, (partly on Sundays,) such things as 
were immediately wanted. On the 13th of August, an Ame¬ 
rican privateer entered the harbour, (Temple Buy,) and took 
both the vesseb, there bdi^ nobody at that time on board 
eith^-of them. The action was brought to recover the value 
of the goods.- The defence was, that there had been au un- 
nedessaiy di^y, in unloading tiie cargoes, ^n consequence of 
wKidi they had 'been expos^ to capture,, and that the under¬ 
writers (^ht not to be wble for what had happened from 
'fce ne^^Hce' 6f the insurecl. The ^aintiflls rented their 
case on the wt^ds of tlie. policy, and on the usage of the trade. 

They called one Astwick, the captain of the An^te, whb said, 
that he had bebn the same voyage three tiaies iu the tluee last 
years, and that they had proceeded in the same manner duriiig 
iach df the voyages; tiiat he did not think the plaintilFs had 
. warehouses su^cient to have held the goods, if .they had been 
landed; and that there were no settlcinente on the coast of 
Labrador, but thoie belonging to tiie plaintiffs. One of tlic 
sailors swore to the same effect. The plaintiffs then called 
one Frenchf to prove the custom of the Newfoundland trade. 

This 
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1780. evidence was objected to; but Lord Ma.nsfibli> ad* 

^ * mitted it; and tbe witness sw'ore, that in the ^Newfoundland 

Nodik t‘'>tde^ it is customary t 0 | keep their goods on board several 
ag.'iinst iHoutlis, and that sometimes' tliey have part of tlicir homeward 
KrsfjiowAY. co*^o of fish, and part of their old cargo, on board, at tlic 
same time, Hiat die first object is to catch fish, and they 
unload only at times when they cannot , fish. . 'llie old car^ 
being ,chidn^ salt, and-pf^vitiopS; it is taken out gradually, for 
curing the ^h,. an4;f(n;.,cou»iiiifipti(^i I'liis witness was con* 
finned by one Neiuier Nearmit nor:./'Vciir4 had 

been at Labrador, Hunter.-Mosi, tlien called, who 

proved, diat, years, since, he used to send vessels of his 
own, and also cli^ered vessels, to Labradarf and that it was 
usual in chairterh^ W^ds, to stipulate, mat ih^ sliould havo 
sixty days allowed for discharging. Hiat he apprehended they 
were ofientimes longer, in fact, and that it was not so easy to 
dischmge a cai^Q at Laltrador, as at 'Newfoundland. 

C 512 3 In support of !die rule for a new trial, it was contended, 

tha^ as the policy on the ships expressed twenty-four hours 
afier .thetr safe atrival, no under-wnter could sup})ose, that he 
was to be.tialde for tiie goods for fifty or sixty days longer. 
Iliere wSs QOthii|g l^poke an insurance upon a tiding 
voyage. The oofy reasonable construction of the policy is, 

. that the goods are to be protected until tb^ can be reason¬ 
ably ahd\x>n.r^icfitly luiioed.'. As to the Evidence conceniing 
the "Nepfoviudliiud trade, it Ought not to have been admitted. 
In cases of great public brandies of trade, such as that to 
the coast of the. general usage may be given in evi- 

dtmee, and . the uiider-writer is, perhaps, bound to take notice 
of it; yetpo policies On OotriNea.dii^, it is most usual to ii^ 
•ert a i^iecial clause for protecting the ship, and goods, during 
her stay. This^ thmi^ it .may be unnecessary, shew's, at 
least, that where there is no genial usage, tbe under-writers 
shall not .be liable, without an express etipuiation. But, here, 
there can be no general ; the trade has beeh establish*^ 
but a few years, and is ebmely in the hands of tim piainufi's. 
N^nefoitmhttd mid lahtmdrrr are distant and discontiguous, 
fdtiibogli the d^^t cf ,tiie voyages to botli, may be the 
' foheiy, yet the fiditi^ trade is conduct Feiy ddfia-ently .at 
djfferei^ places. Would the practice at Gn^nbmd, Novlt 
SkmbhtjonfiKi coast of Scatlandi or in the new wlialc fishere 
in the Mediterramj^f^ K^l, be evidence in nliis case ? If 
a merchant, who ctimos on toe fisbay on the coast of Labra^ 
</or, didoses to s»k)pi mctiiods and practice in use at 
Newfoundland^ he {dertinidyinay; but,<till this becomes gene¬ 
rally known, tlmjimdet'<'i>^ir^r^ sfc not bound to take notice of 
it.. 'I'berewiU j^nd^^venience to the trade, by a dedsion 
in favoitr of the defeiaiant, blouse a special clause may be 
inserted in future polides. 


Ctl09] Qa. 


On 
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On the other side it was argu^, that, what is the nsage in 1780. 
a similar branch of trade, is evidence. That it wa«s a fair 
presumption, that a new branch rec4iitly established, would be Noble 
conducted; in the same maimer with other branches of the against 
same business. Tliat, in a late case of Pulier v. Off 'tey, which Ken n owa v. 
was t<'ied at GailMailt evidence of the general practice in / 

the Giiinm trade had been admitted, upon the construction 
of a policy, on a ship engaged iit a particular branch .of that 
trade, lie insured could nut, it was admitted, .take an un¬ 
usual and unreasonable time to unload, and, if it had apiieared [ ol3 1 
that the time employed in this case, had been longer than what 
was usual and reasonable at the plaintidW, per¬ 

haps, would not liave; been 'entiued to a verdict; but the jury 
were to judge, undet ^ circumstances, whether die time was 
unreasonable, and they tlioUght it was not. 

Lord MAN'SFini.D,-^Tlie trade of fishing on the coa!{t of 
Nen^huttdiaud, especially fromtlie west of Ungtaudt has been 
known and practised for 'mai^ years. Since the treaty of 
PariSf a new trade has been opened to Lafn'tidor. Hie insu¬ 
rance,here, is on the dhips, and the goods tiil landed, lliede- 
fendaiit says, the plmnfimiiave been giiilfy of au unreasonable 
delHiy in lhnding«f- That question was to b^ tried by the jury, 
and could only be^decided, by knowing die usual practice of 
die trade. Every' under-wrher is presumed to be acquainU d 
with practice of die tihde he instires; and that whether it 
is established, or not.’ If he doesjoot know it, he ought to in- 
form himself,’ It is no matter if die usage has oidy been for 
a year. Tliis trade has exists, and has been conducted iu the 
same manner 'for^-:tbre6 years, It is Well known that the 
fishery is dip olpec^^ dievi^jn^, and the same sort of fishing 
is banried m iii same way at 'HHewfomdland. i siiU 
think the. evideiice'on that ini^ect was properly admitted, to 
diew nuiiife of the tiudofi^]. llte point is pot analo¬ 
gous' to a question concerning a common-law custom. 

WiLtKe, and AsM^viiST, JttSfiVrs, of the same opinion. 

BuKcin, think there was sufficient evidence, 

' without Gi^ihg in aid ^die usage' ki the Ntti^otmdlaud trade; 
for it appealed; oil daS'faUilijpf the policy, that'the fishery was 
die purpofte of the ^nt ILtnink die eidd&fu:e oMected 

* to was i^perlyadmid4^<^- :tf it be showd»' t^t the time 
would have been reaso^j^-todne.place^ diat is a degree of 
evidence to prove, fW it^ in-another. The 'eSect of such 
' cyidetice maybe taken c^^,by a proof of a difference of cir¬ 
cumstances. It is veiy tme,'diat the custom of one manor is 
no evidence of another j.ttot iiAS been detenhined ki many 
cases; but the point h^ is very different; it is a question 
concemii^ the nature of a particular branch of trade. 

... The rule discharged. . 

Vide Ford y.JIopkintf'S.'Pr. 283. FAinsy. Mackhote, Cane. 1753, 
JR. 12 tv. 3. cor. Uoltf Ch. /. I ISatk. Ambl. ISk 18fi. 
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1780. 


Wfditn<lo>y 
iJd >o\. 


Kussel against Langstaffe, 


4 u in«iopcmrni Gff//f»/having had frequent money transactions with 

WaiTno't or , the plaintiff* who was a l»tiker* and having oveidrawn 
Cluck, will liter- his cash account* the plaintiff suspecting his credit, refused to 
r»doi'Jr lor anv hi*® 3 *^ tnof* money, without the additioq of the 

4 uu> and time of iiamo of 800)6 mdoiser of whom he dbould approve. Upon 
diis, Galhtf applied to the defendant^ ami he indorsed his 
nhomheentrusta iwuie 0)1 five cof^r-plotc checks, made in the foruivif pro* 

notea» but in blank j f. e, wltliont any sum, date, or 
'' time of payment, beii^ mentioned hi the body of the notes. 
Galhu aff^'ardf fillra up the blanks wUli diffcieut sums 
and fhites, as he chose, mid the plaintiff discounted the 
notes. One of Uiem uas made pa>’ahle qii the SCd of Sep^ 
tembcTf two on the Q7tb of Septmbtr^ and two on the 4th 
of October, 'llmsc notes not bring paid whmi tliey became 
dim, the plaintiff* on the I4th of called upon the 

defendant, as indorser, for the {wyment of all of them, and 
upon his refused,*brought this action, which was tried, before 
^ floTH^ti, Baron, at the last osnses for the county of Our* 
bam. It appeared that Galhp had become a bankrupt on the 
of Septeinher, and that, on tlie 27th, the defendant had 
tmsx preseut at a meeting of hb creditors. It also appeared 
that Rami knew the notes were blank at the time ot the in¬ 
dorsement. iW phuutiff and Uic defendant lived in the same 
town. 

Fur the defendant, at thc^l^, it was Ejected, (.That 
diese notes being blank at the time of die indonteinent, they 
were not then promissory notes, and diaf no sulMeqqmit act of 
Galley could alter the ori^nal nature or operation 9 f the de¬ 
fendant’s signature, which, when it m w^ten, was a piere 
nullity. It was also cdijected, 2 . 'thet die nqdce pf the non¬ 
payment hft dm clrawer, was not givcp fopppoough to the in* 
dorser^'JCv’^ 

The uu^ hemgof opimjbii ivilh fbe defendant^ on the dtst 
pmnt, be directed the jury aic 60 id»!t|^, juid thry found a vert 
dirt him. 

On tfedneedty, the 6(b of JVbeembar, Jrgen obtained a 
rule tp shew capmu why thme should not be a new tdal; 
wbicb was aegum this by the ^f^om^Genero/, Lee, 
and in SMiiipoit of tine verd'al^ and Vutmin^ for the 
plaintiff. 

1. 'Ihe^tti 0 fvtf/-Gen<fnfgaveup,tbe^rsf j^int, bttt Lee 
amdhe tfaonght it of consequence enough to be argued. It 

never 

[0>3 ykh BiekerMe v. Bclfman, B, R, H, itf Oeo. 9.1 TemRep, 403. 
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never had been detennhied» he said, and deserved coiisidera> 17 go. 
tion. The copper>plate ^ecks in this case, widiout sum, >, ^ j 

or date, were mere waste paper, and Latigslajffe'i name upon Russfx 

them had no more than if written on any oilier blank against 

piece of paper. An indoreement supposes a bill, or |)ro> Lavo- 

niissory note, then acteidly-listing; and if a party take an staffs. 
indurs^ bill, or note, khowii^, at the time, that it was not 
the subject of an indorsement when the name was written on 
the back of it,, he Is not u^ured if he . is afterwards told,* that 
he shall not be permitted to treat it as.a hill or note, llic 
very declaration, in this action, necessarily states a pre> 
existing note, prevtous to the indorsementi;. and such forms 
arc not to be considered as useless, ami williout a mcaninj^. 

How can tlic plaintiff be. permitted to say, that, bv this 
signature, the defendant contracted for a given sum, when he 
knows, that, at the time of tiio signature, he did not.contract 
fur any thing? lliis defence might not be competent, as 
against a third person, but it seems just and fair, as agabst 
the plaintiff, who was aware of the original nature of the 
transaction. On ^ other pmnt, they admitted, that what 
shall be deemed reasonable uoitce to an indorser, of non* 
paymepat. by the drawer, ought properly to be decided by the 
jury [t 1 lOj; but said it was well established, that such no«- 
tice ought to be as early as possible. Tliat, where the par-* 
ties live at a distance, the notice ought to bo giveii by the lirst 
post, though, if any thing delay the going out of the post at 
the usual time, thui will be an excuse; but (hat, here, thie 
parties lived in the same , town, and no notice bad been given 
till ten days after the time of peymeut, even in die case of the 
notes payable in October^ . As to the bankruptcy, it had been 
frequently niled by Lord Mamfibi.d, at Guildhall, that it 
is not an excuMs for hdt maki^'^a demand on a note or bill, 
or for not giving notice of non-payment [f 1], that (he.drawer, 
or acceptor, has become a bankrupt ^ as many means may re* 
main of obtaii^ payment, by th& assistance of friends, or 
otlierwise. 

^ On 


■ ft 110] V%d6 point, Mei^^ .Oio. 3.^ O And S. C. B. Jt. JB. 

V. Atdi, B. Geo. 3y Term Hep. l€Z. And Sevtt 

pleton v. Sweetapple, B. H. M. 23 Giol ' v. Lijford, 9 East. 

3i & TUkdal V. Broxtn, B. R,T.Q5 


[r I] This rule, requiring notice at by the acceptor has been g«flrra?7^m/, 
all events, and notwithstanding a for. the drawer to give notice to the 
bankruptcy, is by tlm law :1ff trier- gwarastto after the insolwncy of the 
chants, and obtahts only betwe^ih the priiicipaii, ff^aidittgion v. Furbor, S 
ponriies to the bill: but it is not ne- itast* 2 t2. 
cessary, where the payment of a. bill • 
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1780. . otW side, it was stated, by Dimningf tliat the 

^ jury, whose province it was to decide on the mn'nd point, 
KrssFL point, clearly with the plaindiff, and that 

aoainbt f ^®y had fonud a verdiej for die defendant, m deference to the 
l\ng- opinion, on die other «|ttestk>n. As to that question, 

ST inE. insisted diat there could not be a doubt but die direction 
'*[ j ^vus wrong* It strengthdftsd the plaintiff’s case, that he 
knew the notes were biaiik when indiMrbed. For what purpose 
could* he suppose the indorsements were made by the de¬ 
fendant, but to audiorize Gaihu to fill them up with any sum 
he pleased, and to bind himself, as hts security, to that ex¬ 
tent. Hie declaration states die notes to have lieen made be¬ 
fore the indorsements; so ail declarations against indorsers 
must; but the defendant, by indorsing them, concluded him- 
seif from contending, or pioving, dmt they were not filled up 
when he signed them. 

Lord Mansi iCLD,—'lliere is nodiii^ so clear as xhe^fijst 
point [f 2 ]. The indorsement on a blank note is a letter of 
credit for an indefinite sum. Hie defendant said, ** Trust 
** Gulley to any amount, and I will be his secutity ['Or].” It 
does not lie in his mouth to say, the indorsements were not 
regular. Hie direction having ^eii wrong on this jHimt, it is 
iir'edless to go into the other. 

' The rule made absolute [1]. 


r C? ] Vide Coltit V. Emett C. B. JI, 
5u Gto. 3. JI. im .11.J. 3ie. 3 l<J. 

[ 1] Ikfure then* w as an opportunity 
for a new trial, another action, be¬ 
tween the same parties, and under si¬ 
milar ciicunisUnces, came uo, before 


Lord Manefield^ at GutldhaU, and a 
veidict (leing found for the plaintiff, 
the detendant submitted in this 
action, without going to a second 
trial. 


Th 

.!l.i Nov. 


The Kino againft Vaughan. 


When a ppfKjn, ^AUSE showfi agaif»t a tule for att j^chinent against 
•ri attathinrnt ^fendant, for wt^ as an attd^y oi ^s court, 

1 ' Hr4>.d, |)oo- after having been struck off' die roll, » 

tivplv an.Am • t _£j 

j 111 denicf (be JjOrO 

rli4»4P, tl»U lourt alwiys lefose the aUaphtooit, vitliaut enISrintf iato the eiedll of Uiv parties, or tli? 
probabiLty of theovKkiice. « 


[# 2] Ace. per BAler^ /. JAekbar^ it was held that no action could be 
^ iMHt, 22, ,ta boL supported Upon the bill in the hands 
ll^hwhcrca bill of exchange was al- of an innocent indoi'te. (Built r, .1. 

by the dru’wtr after acctptancefl toutia.) Mat>Hr \. MdUr^ 4 T, It. 
without the privity ol the atiepcur, 320. 
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Lord Manst'ield stated the practice of the court to be, l Tfin 
thati if the defendant, by his affidavit, fully deiiica the charge, ^ ‘ 
on which the rule for an attachment was granted, that is sufli- 'riOC 
cient; the weight of the evidence, or»die credibility of what is 
sworn, is never considered; but if (he defendant is hardy ViuciiAM 
enough to swear falsely, he is left to be punished by indict¬ 
ment. In chancery, he said, Ui^prweed difterendy; they 
examine the defendant on interrogatories, and also expiine 
witnesses on both sides, and then decide upon tbetrutli of the 
charge. 

In (his case the courtthought the chaige was not sufficiently [ 517 J 
answered. 

Hie Altomeff-Gfrieral, and P'eckham, fbr the prosecution. 

Dunning, vmaMingay, ffir the defendant. 

* lire rule miide absolute [ I ].‘ 

f t] In Trinity Term, 21 Geo. 3, the imprisonment in Ckrkamell prison- 
deh-ixlunt was sentenced to six. montiis 


Kinnersley against Wilu^Cm Orpe. 


Tliiir»t]ay, 

Qjd 


I 3 & 4. for killing fish in his tishery. The defendant iwfe “hicJfuc 
the servant of a doctor Cotton, who^ clmmed a right to the I'laim, for the 
lishery in question, and an action of trespass had b«»ii 
brought against some of bis.senfwts, by the present plaintiff, "n aTtwn m 
to try the right; which acttdtijp^ tried at Stajfford, in sum- ‘I,*''' 
nier, 1779> and a verdict found for the plaintiffi. The de- iJai’ir lo !»'re- 
femknt applied for a fiew trial in that cause, but it was re- naiiy 
fused fuj. However, doctor not boiiig satisfied, gave * 

the plaintiff iiorice, tltat he sl^mld order one of his servants 
to fish in the same place, with the express view of procuring 
ati opportunity to dbe a^in. He accordingly did so, 

and it was in obedience, to .ht|i^ orders for that purpose that 
the defendant commit^ t^e the pnesefnt aotioa 

Ivas brought. •Tliis (lie CounseLfCHr (tie defendant o^bred to 
prove at the trial, ^d / ^ntencted, .thatj, when it should be 
proved, tb^ plaintitf ought! ^ bo nonsiuted, ffir that such an 
assertion of a rig^t, was not an offence within the statute, 
there bemg an expreiss ex^tipir in 1 5. in favottr of persQiis 
who shall have a ** or dam.**. PKjittYN, Baron, 

before whom the cause wa^ at the last assizes for 
fordshhe, decided this ponit agrinst the defendant, and re- 

fused 

(aj Kinnersley v. Orpe, supra, p. 56* 
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1780. 


Kinnj ks- 

L1 Y 


WlJ ti \M 
On PC. 


[ 51S } 


fu4pd to hear the evidence. Tlie plamtiflT produced no other 
pioufthan the leroid of the verdict and judgment in the 
former cause of Khmer v. OipCf to sliew hM exciushe 
light to tlie ilsbei>. lihis evidence was otgected to, on the 
part of the defendant, because the former action, and 
were not causes between tiie same parties, die name of the 
formei defendant being 'J^tnas, aud that of the present, 
Wiliiam, 'Die ju<^e, however, over*ruled the objection, 
and held that the eviihpace was not only admissible [jl, but 
cmiclushe, (both tlie Orpes having acted under the aiidioiity 
of CottOHf who was the real defeimiit in both causes,) milesv 
collusion could be shewn in obtainii^ the foiuier veidict aud 
judgment. This wassiol attempted; and ^e jury, agieeably 
to the judge's direetbu, found fm the phiintilf. 

On Thnnditi/t the 91^ of Noormfter, Ihuer moved for, 
and obtained, a lulc to shew cause, why thete should not be a 
new trial, on the ground of a misdirection in the several parti* 
tiilars above stated; aud, this day, cause was shewn, by 
Cot^r aud Su'innerton, 

^ Jbearcrojt was going to answer them, but the court told 
him, it was unnecessary. ITiey diought the defendant ought 
to have beeu let in, to ‘prove the notice by doctor Cotton, 
and that, if that Bod bemi proved, this would not have been a 
case within the act. 

BuLLEfi;, Jmtiee, observed, that, to construe it in the 
manner contended for on die part of the plaii^if, would he to 
read the clause of exemptioii, ** right am iusteail of 

“ r/ght or elmm** Ibe court also thought; the recoid 
ill tec former cause, though udimsuble cvideiu’e, was not 
conclusive. . 

lliie rule made absolute. 


[i] It IS extraordmary that it 
sliould ever have been, for a mo* 
** meiit, supposed, thilt diGietCQuM 
be tin estoppel in such a case. It 
** was not plendt^ ^ such} niither 
** were the parties iti the second suit 
** the same with tbOfC in the first. 
The doubt' deems rbther to he, 


** whether the former meoid in the 
** action of trespass was at all 
** riiler in evidence upon the subsc* 
** qnent action lor peuahits,’'. Per 
J^enhororgk, in Oairam v. 
Mar^ood, 3 jBast> £46.; wiicre thu 
law oti the evidenee ofvcrdicts is fully 
detailed. 
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1780. 


’'i 

BttAKCH against Ewinoton. Friday. 

. . ft4th N«y. 

A CnOK of covenant on ad iULdture of dpprentimhip, In a coxnmnn ia- 
by tlic master; against the father^ Of the s^prentice. .The 
indentute. as stated iti the deefarattoit; was*in the common iil’f.i. 

form, under the statute of 5 EHz. c. 4 .; the plaintiff expressly '/i"r *^011*'Id 
covenanting to find the apprentice m^t and lodging, the de- ma-.ter. the fa* 
feiidant to find him cloaihs and wffithing, and the apprentice, fo*wia"i, 
tliat he would serve futbfully,.^. and for the true perform* to bft perl'ornied 
unccofall, and cveiy, of the'said covenants, each of the said *>yOieion. 
parties bound himself to the other. Breach ass^ed, that the 
apprentice bad absented himself from the service. General 
demurrer, 

Pcckhanty in support of the demurrer, contended, that the 
parties were only bound for the express covenants which they 
had severalfy entered into. That it would be absurd to con* 
stme the general words so as to render the defendant liable 
for breaches of such of the covenants as were to be performed 
only by the son. The same construction would render the [ 519 } 
father liable to the son, or the son to the fadier, for those ' 
w hieh the master was to perform. In all covenants, the in¬ 
tention is to govern. The master has other remedies besides 
ail action of covenant against the apprentice, if he absent 
himself. He may, by application to the justices, have him 
punished, under 5 Eliz. r. 4. §' 35 .; or, if he wants compen¬ 
sation for the loss of service, he may compel him to make it 
np by subsequent service, un^r 6 Geo, 3 . c. S 5 . If the coii- 
stmetion contended for on tiie part of the plaintiff should pre¬ 
vail, parish officers will be Irable for die breaches of similar 
covenants in paridi itidontures [)]. 

Lord MAMari£i.|> stopped virho was to have 

aigued oil the otiiisr ^nde, and said, nodtii^ was'dearer than 
tliat the father was bound for die performance of die covenants 
by the sou. 

' Jndgiiieiit for die plaintiff [2]< 

(1] In parish indentures, under 43 " [2] Vide Whitlxy v, S. JL 

JSl. c, Q. § 5. the parish officers do not JIf. 10 Geo 1. 8 Mod. 190. which is 
covenant. Vide the form of such tu* directly in point, and was meant to 
dentures, 1 £vrn*e Juitiett l$th cd. have been cited by Baldwin, 
p. 85 . 
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The penalty of 
a bond tor '•nvu 
in« an ^nnmty 
having onrelH*en 
forfeited b tore a 
bankrupU}, the 
value oi the an- 
nuitv may be 
proved under the 
commiwion, ^nd 
the certificate iv 
a discharge tiom 
tuturr payments, 
notaitlistaudin^ 
the at rears sliall 
have been paid 
alter the for> 
iiriture and be¬ 
fore the bank¬ 
ruptcy. 
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AVYLtik agmml Wilkes. 

A CTION of debt upon a bond coufUtioned for the pay- 
ment of an annuity to the plaintiffi for beven years, by 
quarterly payments, tbe^st patient to be made ou the i25th 
oi Dicmhert 1774. l^ie nefendant, after crating m/er, and 
setting forth the conation upon the record,—^thich* recited, 
that the ammity had beeu^ agreed to be paid to the plaiiitiiT, 
in consideration of bis Imvii^ diMolved a partncrslup between 
hin^lf and one Oxladef a co*obligor in the bond witli 
IVilkeSf sn onjef that Oxlade migld take Withes into partner¬ 
ship,—p/eoded, that be became a bankrupt, and a comniib- 
bion issued against him, on the 24th of Marrh, 1777, that 
be afterwards obtained his certificate on die 5di of Jarmmy, 
1778, and that the emm of action accrued befoie he became 
a bankrupt. Upon this plea, issue was joined: and the cause 
oamc on fortnai, before Lord Mansfield, nGuildfiali, 
when a rndtet^was found for the plaiiidfi; sutfieot to tbe opi¬ 
nion of the court, on a case which stated—'lliat a quarter’s 
annuity became due on the 26di of Ueremher, 177(); That 
the arreaie due on that day were paid on dte 18th of Manhf 
1777; a^ that the defendant Irepaine a bankrupt; that*a com¬ 
mission usuedj^ldnathiii}, and he obtained his ceitificate, a<; 
stated in die plea.’~Tlie question for the opinion of the court 
was, whether the plaintiff *a cause of action accrued before the 
bankruptcy. 

'JJie case was argued on Tmday^ the 14th of Noiember, 
by W 9 od for the plaintiff, and Dunatiig for the defendant 

Iroodaim^ as ^Iqwa—The certificate is not a^bar in 
this cam, The plaintiff bad no leg^. remedy oit the bond, 
at (he tmte wheq the commmdon tsMie4 eoid therefore could 
noc b«re bean admitted as a creditor under the commiwion. 
All the i n s t a n oea in the court of chancery, where an nMitqqib 
have been permbted to prove under commissions of bank- 
raplcv; Intve hm m CiUto whim the bond has been foifcited, 
Ota thereby a mined* for thp jpenahy has been acquiied. 
^efi the forfoitofe would nave been incurred by iho 
noMyiii^ of a quarter of foe annuity, on Um 85th of Dc- 
omiMr', I77fik ^*®a wavefo fud done awuy» by the payment 
apdacoeptanen nf fouaiinam» at a aufos^uentday. in this 
teapdet, foe peaent case reaembtes that of /f'etaler v. &m- 
msUr(a)f where your Lordship said, foatyon should have 
held the net of payment at a future di^, to be in itself proof 

ol 


(aj JB, 20 Geo, 3, supra, p. 3P3. 
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of a waver, of the forfeiture of ah annuity bond; The pe¬ 
nalty was not a subsisting debt after the waver. It could not, 
therefore, be proved under the commission, noi- discharged 
by the certilicate, for no debt can be proved that is not^e- 
manduhtt at the time of the bankruptcy. Indeed, by the 
statute oi 4 Sc /> Attn» c. 16. | IS, payment of nion<^ secured 
by a penalty in a bond» after the day ill the condition of die 
bond, amounts to a parliamentary waver of die forfeiture hi- 
curred by the non-payment db that'day. It ts.tnle^ the words 
of the statute specify only bmids conditioned'fur dre payment 
of a lesser sa/n, at a day or^piece: certain, and mehth. t the 
pajTiicnt of the principal dm interM dm. But it c.annot 
h.ive been intended to coniine the provision to condftious for 
die payment of one lesser sum, mid to dscinde bonds for se¬ 
curing repeated lesser sums to be paid Successively, or .such 
upon which no interest is to be paid. But, besidea the pe¬ 
nalty in this bemd, there is, ki the condition, an agreemcffit, 
or covenant, under the seal of the defdhdant, tor the payment 
of the annuity. ' Upon this, an action of debt, or cove¬ 
nant, might'be maintained, exclwfvve of the remedy on 
the penalty; and it lias bhen ftequentfy decided, and particu¬ 
larly in a late case of CottereU v. the remedy 

tor the growing payments of an annuity, when secuicd by co¬ 
venant, are not barred by a bankruptcy and certiiieate. By 
• the statute of B 9 Wilt. 3: c. 11. ^ 8. in actions upon bonds 
ftir iioiv-performance of any covenants, or agreements, in any 
iiidfiiture, deed, or w^rfting, contained, tlio piaintid is to re¬ 
cover, not the penalty, but damages for eveiy breath he shall 
prove, lliis bund is of that sort, audj,' since' dmt statute, a 
bicacii of the covenant and agreement does not entitle the 
plaintilF to tiiep^a%, eveinrat bw, but only to have it stand 
as a security for future bwenchesi 

. Ihittnhi ^^—^rim iiiclfaia^n, both oC court! of law and 
equity. Has always bdon^ to ^ fabtdcnjqits v^o have acted 
fairly, a complete dfscbaige. ft is impossible to imagbe a 
caset more pruitm* to ^w the hardship of the doctrine con¬ 
tended, for on tber other side, diait ptosenC; for die de¬ 
fendant was made n bankrupt only on fob S4for of Meavh^md 
cm the I26th^ the very day after ^ liaMe, the pkun- 

tiff'if aetton should be q^il«rtcrVpUym«iit of 

this annuity, in v; da 

the feet of pnynient after thb duy, sbfofomifefore;tlm quenfot^^^ 
how for pnyuMnir die for¬ 

feiture, was nei befordthe eduff/ . Yoiiir.lJOiribhfp ms^ht use 
some eunressbn; sindfor toj^tarlms^t br^ nr that 

case of;/Fc/Mfor V. certainly didnot mean 

to give a solemn opiiit^ upimthc point/ Had die case re-' 
quir^ h, you wduld luwe.givmi- foie qu^on a more thorough 
consideratiott. The Menof Wavmi or^ated from the statute 


(b) H. 19 Geo. 3. wpm, p. 97. 

12 . 


530 

ItSO. 

Wru-iE 

against 

Wiijcas. 
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1780. queen Annef but that statute has never been understood to 
relate to bonds for ^ecuring annuities. Hie first case in Chan- 
Wyllie eery, on this subject, was tn 17.)8, Expatte Le Compte(b), 
ai>ainst The next in 1741^ Exj>arte Beiton (c). In both these, the 
WiiiKbs. annuitant was lot in to ^ovc the value of his annuity, on the 

r od tiiat tiie bond being forfeited by non^paymeut on tiie 
,, the penalty Iwd become a debt at law. There was, 
however, no question about any waver by a subsequent pay-* 
meut in tbow owes. But, in the case of v. heinp» 

[ 522 3 foffji which w^ deckM a few years ago in tiie cotut of 
Con' non PleB 9 , it was Manimously held, that a payment 
after die day wouhl not ducharge the forfeiture of an annuity 
bond, which, xtben once it has become absolute, <an never be 
made conditional \ that aheh bonds are not Muthin the statute 
of queen Jnnef that, if a foifmtuve has happened befoie a 
bankniptey, the annuity may be value^ and proved under the 
commission; and duU, after the certi^te, the banknipt is 
not liaUe to voy foturO payments. This case is decisive. 

Weodt in reply,—^Iti C^ereli v. Hooke, which was subse¬ 
quent to fVebHer v. Bammter, the case of Petktm v. Kemp- 
land was ched: that case was simply a bond containing a pe¬ 
nalty for secuni^ the anm^y; tl^ was no igreemeiit con¬ 
tain^ in the condition. 

BuLtSE, Jvstice,r—Tlie cases of Webster v. Bannister, 
and Perkins v. Kempktnd, may stand very well togetlier. As 
to die case of Cotterelf v« llooke, dial was an action upon the 
deed of covenanta Here, if you Imd an election, and could 
have proceeded upon the agreement, you have made your 
eleetkm, and tdcmi the other course, fm thb is fn action lot 
thepmtal^. 

court took time to emtsi^; and,^ dus day, Loid 
MANsriBLD delivered thmr unanmums oftiiuon, as follows: 

Lord Mamsfib|.d, (aft^ stating die pleadings and the 
case,)—Befoiq, andut the time of, foe bankr^toy, no money 
was due under foe emiditimi foe bond, 'Ine penalty had 
been inenrfed, a qtairbar^imiimity lUH b«^ paid on die day, 
but the obli^ had aftecwaids received foe mo^. The 
qucudou is, whether these was aira debt ^ at foe time of foe 
bauktuptc^t and^ at batweau tm paidies, ou general prin¬ 
ciples, wbcE E foffoiture liep in compensation, and the p^on 
•ntiwdto fooctnnpensatiQo receiveaaatisjfbctioD after the foi^ 
figure, he never msmt back to tiie penalty. Take foe 
coBimpncasepf real: if payomet ia made after foe day, you 
cannnwriebitf tothu fosSnisitlire, All foiimtures me odious, 
if cais^thheynndBftur trim lilted Besidss,(lberespe8kmy 
< X . , owo 

V 

v ^ 

f0tbj 1 AfL 251. »v4i UiUmkAt llOfi. Mr. Dmming read 

/ feJ Ibid, * « * 'E much fuller aote of foe case than 

( 1 3 T. Ifi (7s0. S, Since tefKHntsd, what is there given. 
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ovrn opi&ton,) in que8tiion)i Iwtwem th« parties, 1 should ex¬ 
ceedingly iodine to »ay, th^t annuity bonds are within the 
reason, tliough not the letter, of the act of tlie 4th and 5th of 
aueen Anne; an act made to remove die absurdity which Sir 
Thontaa More tinsuccessfiiUy attempteil to persuade the 
judges to remedy in the reign of Uemy VIII. For he sum¬ 
moned them to a conlerence concerning the granting relief at 
law, after the forfeiture of bonds, upon payment of principal, 
interest, and costs \ and when th^ said they could not relieve 
against tlm penat^, he swore by ^e bo^ ‘oS God, he would 
grant an injunction. This is a remedial law, and,'if a case is 
within die mischief, die remedy oi^ht-to extend to it. I 
should have thoi^it, dierefore, that" payment afier the day 
might be pleaded to an acrion on aii' annoity' bmid. In the 
case of Ire6stinrV. 'BanmAtr, w hir as it was necessaiy to 
consider the pmnt, 'we were all inclined to think, tiuit, even 
without an express agreement to ^ve forthm* time, the receipt 
of the money aftef me'day would have been sufficient. " But 
insolvent acts differ from the banldt^ hnvs; there is no au¬ 
thority, no commisasoneis, under tile hwolvent acts, to set a 
value upon the annuity. The present date arises on a bank¬ 
ruptcy. It is to be lament diat so lafge a cMs of creditors 
as annuitants are, s^utd be left wid^t any express provi¬ 
sion in the baftkriiut la^. It is hard upon them that they 
should be exetudm frmn proving undw the commission, 
(when, perhaps,' die other creditors may receive 15 shillings 
in the pound under it,) atid dhaald be' left only to a fruitless 
remedy against the bankrupt. It b aho hard upon an honest, 
bankrupt, who has given up bis all to \m creditors, that he 
should still continue auswemble for debts which lie has nothing 
to satiny. This is a great defect and chasm. It is a pity tliat 
the legtMature should besilent, attd should fence the courts, in 
order to attain theeuds of JUi^e, to invent legal subtleties, 
which do not come up to me common understanding of man¬ 
kind. TAo/has been d<me in the case of annuities. The 
court of ChmsoiBry has kid hold of this subtlety. It has said,— 
The penal^ fs die dehf if die forfeiture bos been once incur'- 
rei^ and you may have a value set tip(^ your anmtity, and 
come in as a creditor^'tinder ^e^comniissiou'.—If U is ob¬ 
jected, that the farfslture lykS' Vraved, the cdiut answers^ 
No matter for that ; k shall be "still m force, because it is 
fur the benefit boffi of die bieffitor and- die' j&ankrupt that it 
should be so«^Tbli luyi been Sdtd^i and 
deteriniuatiOn, Us fiiw as "ffiis diati gtiei^ as. a subtlety, 
established ^m^good pdtposes, titit not’tb be diawii intb pim- 
ciple or argument in other caaesw/ If has been the foundation 
J»f practice m die court of Chancefv, and lias received a so¬ 
lemn conrideration k die court of Common Pleas, in the case 
®f PerktM v. Ktmfktnd, which is an authority directly in 

IS point. 
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Wyllie 

against 

Wilkes. 
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powt.' .That court thought annuity bonds were not within the 
statute of queen Anne, and, for that part of their opinion, 
relied on what Lord HAUDWiCKe said, in a case ExpaAe 
ll/imhster (a J, viz. that the words, at a day or place ter- 
" are mat&'ial wonl.’s in the statute, and ihnt bonds, 

not given for the payment of a lcs»c. sum at a day or place 
certain, are not within it. I hardly tiiitik he wouU* have con¬ 
sidered thoso words as sufficient to take a case, out of tlu sta¬ 
tute,* which is clearly within the reason and meaning of it, if it 
had not been to «^ve the party the advantage of the eqtutuhl ■ 
subtlety, by which he was enabled Ip prove under tlje commis¬ 
sion. We consider otirstd' es as bound by the authoritif's, as far 
as the pi-osent case goes ; but no further. 

Theposfetf io be delivered to the defendant. 


CaJ In Ccnc, 1741. 1 Atk. 118. 


7fid -v, 
filth Nov. 


The King, on the Prosec'ition of PAiiBuuv 
and Another, Executors of Dawes, 
the Governor and Company of the Bank of 
England, 


The court will 
nut grant a mun-. 
, damns to the 
Bank to transfer 
stork, bcru'ise 
there is a remedy 
by an action on 
tlie caae, if Uiey 
refuse — 

Qu. Whether 
executors, who 
take no bene¬ 
ficial interest, 
and have no 
debts to pay, 
are intiticd to 
' Jisve U>e stock 
of tkeir testator, 
‘ tranifcrred to 
tbeir name. 


I its ] 




^pHIS was an application f'^r a mandamuTt to be directed to 
the defendants, commauding them to penult the prosc- 
cutom to transfer .£i000 Bank stock, as having been the pro¬ 
perty of their testator. One tmeeUe^, being possc.shtd of 
,£19,000 Bank stock, wiiich stood in his name, b;. his will 
appointed OaiTCd hi*; executor, und gave him, as. a legacy, 
£ -MyOy part of the wf 12,000. lias.es, who proved tiie will 
of Lasce/les, but never trdn<iicr ed the stock to his own name, 
by bis own w:ll, of which 1*1 appointed the prosecutors exr> 
ciitors, bef^ueuihed to his kinswouiaii “ Lydia Fennymore, if 
" living at the time of my decease, t'.esum of £^1000, of the 
" capital stock of the Bank of England, and, altiiough 1 
have not transf^R^ Mr. Lageelles'd stof;A into my naqie.as 
ye^ the property is wholly and solely in ipc, as may he seen 
by hfb will,* ■ Upon death, the prosecutors proved 

hiswHl, and applied to the Bank for leave to uanster ilie 
,£ 1000 ,, which, was refilled, unless they should produce a ccr- 
of the of Jjydia Fennymore [ 1 ]. Upon this they 

applied, to Ho^tai, where it seems die had 

been 


fl] It appeared, that it is the prac- eh^ of a probate of the will of 
ti<» of the Bank, and die other great the person last intiticd, or a ccrtidcate 
cbmpaaies, never to permit the trans- ‘ of the actoai’death of such person. 

Icr of stock without the production 
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been placed by DazsKSt (whose natural daugUiei: the prose¬ 
cutors swore they believed she was,) and where they found, 
by the books, aiid i egistcr.', strong evidence of her death, and 
that she tiled before the Ustatoi-; ttn<l,thcy were, at fii ,t, pro¬ 
mised tl<'‘ certilicate required, bid ibe j^overuors of the Uus 
y>!V«/.-j''.i.rvvards refu^t'd to graiti it, and the prosecutors a[i- 
plieti ag rii: to the /Jd///", staiuig the . . idcnce of Uie death of 
iIk legatee, and that the cerlifiooie hud oeen rctused. Upon 
this second applicutioti, t)-- v were toid the certificate douhi 
not be dispensed with, 'ihts :oort was therefore mov^l^ 
upon djiditiits stating th'j above circiiiTistance.s, and a luit* to 
shew ruusc was granted, but '•» ith directionf. that notice of 
^;,e rt-'o should be givi ja t*. the i'ouniflh.g Jio pitaL—h ap- 
peuTeu, upon inspecting the will of J)aT^es, tliat particular 
t'*gacies were given it lo the |>r03icutr*rs. 

'I'his day 1 cause utw .siiewoj by t\\p; Attorney-Genera/, and 
••''•kavn, on the part uf the boitk; and lieurcioftf on the 
• c;f the I'ouililtlity Jlospitd! 

On <!i- part of the Uui.r, it was urged, that they had no 
’.at*, i: i-rory evidence ot d c death of J aan/moref and 

that it had been the rule' ui.- t practice wiih them lo tmnsfer 
.'lock to legatees oiret.tly, 'viihout the inteiposition of the ex- 
ecuior';; that this vvtis ibnnaed on ihe coll'^irftclion which had 
i*<:( 11 pul on ihe .‘•taint*: of i> Vt iH, & Mur. c. fiO. by which the 
/lu.'k was estabii.'iht.d. and of the difii rent ch.Ai tens they had 
v*;ceivi‘d horn tln-nov. ij, under the smlhority A>f that .statute; 
tl'ut all the acts, ielaltvc to slo-k, use the ,vord “ devisti," and 
therefore the opinion had b< »:n u*U)picd, that the legislature 
iuti'iideil, thril, in respect to the manner of tran.snii.ssion by 
will, stock should pas.^ iiniiiediu^elv as reu/ piopaty^ (to 
which he word “ devi'^e" is peculiarly appropriauxl,) docs; 
That was the .ijmnon »;f ‘.'e/jeant Tcir^cl/y, who had been 
coun-icl for ino tUttk, and upon whose advice tin \ ir;d 
sued ll»e pra'^tk'i- just ‘itatee —^’rhey said, iKiwevtr, ilv; 
/Itfrt/c was extremely loudy o) aci in any )... nuei *1)* 
idiouid direct. 

F<»r lire imadliug Tloxpiitdf it was .‘-.lul, iliai,— a.s Uio le¬ 
gacy to Lydiu Feath/inoie w as lapseti, »md there was reason to 
believe iite lestatcr was a liastard, (which however was not 
sw'oru to,) or ak least, that no next of k.‘i. c«suld be fimnd, and 
tts the executors, having Icgucios, i:ouUi take n*) hcnelicial in¬ 
terest, iuid it v^os not pretendtsd there would be any debts to 
be pakl,—they were advised tlmt the money belonged to the 
cjowii; that, upon this, they ,had applied to the Treasury for 
a grant of it, for the benefit of the Hospital, which ^qdica- 
tion they had reason to think would be successful; that, under 
thc.se circumstances, they had not cliosen to facilitate the 
transfer qf the stork, thinking it safest in die haiids; and under 
the prolectiorb of die huuk. 

14 Dunning, 
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1780. Dunning, on the part of the prosecutors, contended, that 
,-j— ,» the legal tide ivas clearly in them, and that the court would 
Thr Kixa enquire to whom tkev were accountable for the equitable 
against interest; that the tpo words ** devise” or ** devisee” in 
The lUvK acts or charters ha^y and ^orantly penned, could not alter 
ofENOLAXD. the nauire or incidents of a species of property clearly pcr> 
sonal \ that this ap|dicatioii was not to the favour or equity of 
the court; but was founded on tight, in order to compel the 
defendants to do dimr duty. 

liord MANSFiEifDr-^When there is no specific remedy, 
the court will ^ant a mandamus that justice may be done. 
But where (as m dib case) an action will lie for complete sa< 
tisfacuon equivalent to a specific relief, and the r%ht of the 
party aiqilynig is not clear, die court will not interpoM the ex- 
traordmiiy remedy of a 1 do not think this a 

clear case. It appears, on the face of the will, thttt the exe¬ 
cutors have no beneficial interest. If the testator was a bas¬ 
tard, the kii^ is die neat of kin [1* 111]. Here, neidier anjf 
person daim^ as next ^ km, nor the crown, are before the 
• court Notice has been ^ven to dm Bank not to permit dm 
transfer. Hie Bank is ther^oni in die nature ot a stakc- 
hedder only. The real quastion is between ihecrown, (or the 
IPoundling Hoffitalna standuig m the place of die crown,) 
and the mcecutors of Vosses, the prosecutors of diis rule. 

'Hie rule dischaiiged [ 1]. 

* 

[<3>] Vide aect Bex v. BUhop f the Mtornejf*General obtained a rule 
Chester^ B. R. M. 97 Oeo. S Term for that purpose. It sccnoi it is cus- 
Bep. 3^. ternary for the crown to grant to the 

[till] Vide Burgess IVAeale, Ifeipmif, such property as would have 
Cane. 1759 . 1 Stoeht, 12$. ^ belonged t^ foundlings who happen to 

[ 1 ] A special action of OMtowpiiSt was die there.* The gmnt, in this ca'C, 
afterwards brought by^the exedutors, was in the form of a warrant, under 
against the Governor and Company “of the sign manual, authorising George 
t^ Bank, which was tri^d fiefiire toid Whalte^, esq. of the Foundling Ho^- 
Mansfislo, at OuddhaU, at the^Sit- pital, Jxt call upon the plaintiffs, as 
tings after Hikfrp Term, $1 Geo. $, executors, tor .a transfer of ^filOOO, 
Upon the trial, 4t was admitted that and for an account and payment of 
Ljfdia Fennymot* died In the Foundling tfao n>sidiie of the personal estate and 

in dm testeloo efiiraits of J>tfarei, and to receive the 
[ 327 ] life-time; tt ism. sOxmf»rkisMajestfsjese,{videMegk 
proved fbat JQeimt# was v. Jokneon, infra, 342.) lii cousoi 
reputed to bea natntsd atm oiBsnedttM, qucnce of tl;ls autbority, IVhtdky, bH 
and that he had no next kin. ft ,mc!i.die tnal, had ‘filed a bill*in 
also appeared, that the BanMnn Hot- Chaiunnjf, accou nt against 

pdal had succeeded in ph^i^ng a the plamfim, and an injunction to be 
grant from the cro#n of me stetk in directed te the Bank, to restrain them 
qi^tion. A verdict vtasfotmd for the firom tramferring the stock to the 
]^ntiffi», but with leave to move Ihe p^jitiflb. IPenwog; the rulo for set* 
court, that a tionittit, or ventiet fiirtha tlhg Me tite veraict, a compromise 
defendants, might bo enteffea. Ao* 'took place, ib that it was never argued, 
cordingly, in BMr Term, 21 Geo, $« 
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A CTION gainst an uniferwritcr, on a policy of insiurance a isi 
on the diip Mar^f a letter of fuetrijm, Tlie vrords of 


A librirty *' to 
cruite lix weeks,^ 

the policy were, “ Afand from Uvetpml to Antigua, *wUh iuiur^Wi meaM 
" liberty to muiie fx .weeiu, eead to retnm to Mand, or 
“ Falmouth, or Miljord, wiUi any prbo or priies.® The diip th« commence 
having been taken, tnis action was biou^,and came on to be “'^1 ‘*'® 
tried, at tiie last osaizea for the cminty. Of Idineaater, before 
Hotham, Baron, whra a verdict vr^inttnd for the plattitii&, 
but with liberty to the d^endantto UtovO for a tiew tml, with¬ 
out payment of costs. • 

On Thursday, the 9th of J^ovembitr, Mdedonaid^^tumd 
a rule to «diew c«^ise, why there thonld not be a trial; 
and, to day, the was aigtm^ by Ote Attonmy^eneral, 

Dunning, and Dai^enport, for ilm and mmdomld, 

Lee, *.'»d J, F, Heymod, for die defendant. 

Upon the judge’s tepprti toe ovictenee gntm at the trial ap¬ 
peared to be as follows: 'nte^pdlk^f was ma9e on toe 9th of 
February, 1719, and there was no time fixed in if for the 
commeiiceinmit, or the duration, of tite voyage. The captam, 
being called on toe part of the plaintiffs, sWore toat he, in 
fact, sailed from lAverpool on the ^toiof Febhtary; he was 
five days before he cleared the land; and he proceeded on 
his direct voyage till the Idto of March, cliacing, however, 
at different times, ^Vom.the 7to to the I4to, when he ^au 
his cruise, giving notice thereof to fiie crew, and ordering a 
minute of it to' be eiWed m the Ic^-book, was done. [ 528 ] 
From the 14t}vpf March, he continued enusibg about the 
same I^tude (43),. till toe 17th or I8to of Aprjtl, when he 
discontinue <of which he also gave notice, intee*' 

iug togo tollto BurUrmp off. JUs^an, in the c^^urse of his 
voyage. . Ont^ fiSd,. he ren^w^ te e^e* which he 
gave notice,^ as. before, mid ordered d to that putpose, 

to beenter^in t^le^nph. " Friimi.to^ 
aruisingi^l was taken by an ^me- 

privateer.: -Tito or.thiee'ieF*^ ^ sa3e> ^^>net 

^to Ae/iyOn, got thb pblicy 

in. toe cotmto^‘holuM» 'df tM^pi^a4ntiff^ wnov .m dbeoursing 
abemt bis libety toi^ruuit^ mid W e^^4^ ^ 
he choto, andt^4f be heii^'^ in pii^ ptae» he might 
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17 80. terms of the instimncc would be complied with. None of 
the tinder>wnU»E were present at this coneersation; but the 
captain said, he c^idercd Kmyon as acting tor Uieni, as 
well as for the insdro. d^Iis Iog4iook was takei^ but be pro¬ 
duced a Journal, which he and his clerk bad copied from the 
log-book. He said, he understood the memung of ** crumn^ 
to be, delaying the course of the voyi^e, m any piirticular 
latitude. The second witness produced by the plaiutifls had 
been captain of a letter of mafqm in the last war. He de¬ 
fined " crutstffg,** a delay of die vc^rage, under a hiir \iind to 
the port of desduattou. He had esamined the journal, and 
was of opmion, l^at there had been no delay in the voyage, 
except at the times wbkh ^ captam had cvpressl} appro¬ 
priate to die crane: It is the custom for letters of mnnnte 
wliidi have not }iber|^ to ernfee, to chace, when they fall lu 
with an raeniy*s tdyipt He was never cautioned against it, 
ami had dntMa fireijnentW mader such circamstanc*es. In like 
mamwr, iridtont such liMrty to ctuise, it is customary, and 
permitted, to letters of marque, to go three or four points 
out of dm ^roct course, for the purpose of speaking ships, 
and be did net consider any of the acts done by the ca;.tain, 
before foe 14fo /if March, as cniisiog.—^The derendam’’s 
counsel read several entries foom foe journal, to shew dilFer- 
ent instances of chacu^, and ftuitting the direct course to 
speak foipS, betiraeo foe 7fo and 14th of March* then 

called a witness, who had idso ot^manded a letter of marque, 
dttring foe last war, and who swore, that he thoi^ht the 
ship, by what appeared from foose entries was to be con¬ 
sidered as cruisHm betueen foe 7fo and 1-Jfo 1'hc coun¬ 
sel for the defenfomt called seve^ oUkv persons; tuo of 
ufoom were brokers. Mh witnewes <»^curred iu thiitking, 
that, by foe terms of the polk^, the ctu%n} must go on six 
successive weeks, not mterroptedly, and at intervals.—Ibe 
two whufssce exauutted on the other ride thou^t, on die 
contrary, that the policy did notdmport any siidi restiictbn; 
Imt foey adndttefo tn the one ride and foe otlier, that the> 
only spoke forir epfoirm, mid cduld my aotifoig of any usag<\ 
none of foeut ever knowu n dase citcintistaiiced like 
'foepresent. ^ * 

Tm defonfouit^ upon the above evidence, ser up a two-fold 
defonee: 1. fiP foe Cruise was to he eonsidered, as having beeau 
eontiimed frimi foe‘7fo, instead of from foe I4lh, of Maren^ 
to foe l7fo or 18fo of JptH, foen foeshsp had 4eruisrd above 
six wedcs>at fodhrent iiH«rvws» and, eohM*quently> the terms 
of the pdk^ had been departed from: fi. if the juiy 

riM^d not be of that opmton, stdl, from the words of the 
policy, as vrril as the nature of the thing, the six weeks 
Were meant to be niccesrive, and uiimtemipted, and thecc- 
forc expired at foe end of rix weeks computed bom foe 14th 
of March, 


1^25] 


The 



IN THE TWENTY-EiRST YEAR OF GEORGE III. 

The judge dedined giving any direction, or opinion on this 
last point, it being agreed that the opinion of the court should 
be t^en upon .it. ^.. 

1. In support of the veidict, it was,^w, contended, on 
the iirst point, that it was » question of fact, proper for the 
flecision of the jury> when the cruise began. T^ captain had 
positively swo»i Uiat it .did not eoinineiice till the 14th, and 
the jury bad believed him. As to cbacing an enemy's vessel 
wfaidi appears in view, or going a little out of the course to 
speak to a idiip, that is never considered as a deviation, in 
the of ,a letter of marqae, kis what th^ always do, 
and, it being known to -tlie, under-writers that tins was a letter 
ofmarqmt no expre«e,lkencei or stipulatirm, was necessary, 
to protect her in tliat respect. . But, if a letter of marque 
quit the direct course of the voys^c on purpose to look for 
priz^ tlwt is a deviation, imless she is protected under a 
particular licence; for the difference, and the only (hfference, 
between a lett^ oi,marque and a, privateery u, that the sole 
object of* tlte latter is cnnsnig,. the principal object of the 
former a trading voyage. The natural cmistruction of the 
licence in tlie policy is, that m. weeks, no matter how made 
up, may be employed in crubing. Suppose, on the second 
day of the cruise, a prbe hud h^ takei^ dnd carried back to 
MUfordt Faimonthy or Ireland; can it be .contended, that 
the time emplicqf^ in biingii^ the prize.into port, mmt have 
been, computed as part of the six weeks i broker's con- 
shuction ought to biitd botli parlies; he b u sort of a middle 
man, equally the agent of the insurers and insured. Besides, 
in this case, Kenton was actually in parbieridiip widi one 
Slattry as a broker, aud thb very Stater was an uAdcr.^writer 
on the policy.. ^ 

Oil me other side, the counsel conte^d^ l^at a great deal 
of inadmbsihle.evidence bad been received. That the ques¬ 
tion^ whether the six weeks \vere to be successive, was a mere 
pmnt of construction on the words of the policy, and the 
opinion of ken^P, or the wibicsscs, ought, not to have been 
given in evidence, -If,indeed,.ibeiW;hadbeen.prouf of any 
gmieral usage, that wo^ hav^ been adt^^ble,. but nothing 
of that sort was attempted. - If ..the plamti^ construction 
were to prevail^ e ..captain mqdtl watch occasioiis when the 
was dimctfyin'bM teeth, ai^ tfacn<deiclaraffia^ he stopped 
^Wui.sing, and was to iM cobs^eraAmi pursuing hb voya^.?— 
They said nothing on the first; poin^ • ; 

Lord M AW«Pi»Ln,-*TI»w was merely a question of con- 
structipb^F 1], on the. face of, die policy, .ami, unless, an 

usage 
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■ [Pl] In Lapnkce v. a'ship with or without letters of 

6 East, £ I, it was held, in a polic\' on marqnCf that liberty “ to chace, cajv 
’ * “ ture. 
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17 80. usage could have shewn in favour of thb desultory cni»> 
mg [p 3], callii^ witnesses to support it, was calliiw them to 
Syeus swear to mere opinion. None of those produced knew of 

against any instai^ and, therefore, their evidence onght not to have 

Biiioe*. been recei^ Yet, 1 date say, ||»ir tesdinony had great 
wa|;ht with the jury. The nuMmiiig of words depends on the 
sutyect. llie iostrucdons were not read, but they diew the 
meaning very clearly, for they run thus, To cruise sin 
“ weeks, aud proceed to [1].** Them can be no 

general rale. Here, the sub^t-natter, in my opinion, is 
deciwve to shew diat theux weeks meant one continued period 
of time. A cruise^ is a well known expmsion for a con* 
nect^ portkm of tune. Ilicie am frequently articles for a 
month s cruise, n six weeks cniisa, Such a lifaeity as in 
tills cam, to a letter of merouer if «»excuse for a deviation. 
But what u contended jC&r by the plaintiffs is impossible in 
I 531 , practice. Suppose the fhqy mturos dir^th i^ck, cruising 

for me space of a week; she may then t^eperhaps three 
weeks to letHtn to where she had been. Can she then 
renew the ernise, and return again, and so repeatedly? 
The voysg^ ^,that way, might laft for years. But the 
tree meani^ " I wm excuse a deviation for six 
weeks. Joe hlitrutidtoifir although it happens tliat th^ 
were not read, stiake ^me much. Another argument; Six 
weeks w a c^mnation, a coogregaie denomination 
tim^ If thqy haAmeant aeparate days, they wonld have said 
42 days. ^ 

Ihe rule made absolute. 

|l] They were in emtet, and had bscniXtated.by the counsel for the defendant. 


" ture, and man prises,'* did not extend 
to justify shorlemng tail for the pun- 
pose of protecting and cemvayi^g a 
prize into a port, although Mdlbia the 
voyage insur^, , 

[p 2} But where tiierejbts heeaJMt, 
jumcial detenuiaatfiem itp^ 
strucrion of the terms of a Sc^ to 

i *1* I 


a policy, (there, timply, vHh orvUh~ 
«se freretw qf merqnej it h right to 
rMOit to cytdence ot the usage and 
piiitoce which has obiniiu^ 
tireep maur^ und amnrers upon shnK 
lyr y>,4«di;rma, ti 
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The Kino agamt Rovtledge. Friday^ 

fiitb Nov. 

A N indictment having been found against the defendant, a coiieR* btAer 
at the qttSkfter*sessiou 8 for the city of Oj^ord, for refusing ^‘^Oxfo'rd, though 
to take upon himself tlic office of constabte for one of the !.f I"/-*'® 
warcb in tliat city, it -t^as removed, by cei^/onzft, into this intiti-d 
court, and came on, for trial, before BirLT.BR, Justice, at tlie SSouKhT. 
last summer assizct for the county of Oxford, cm Friday, the —Whether', 
.28th itfJitiy, 1780 ; ^ hfh 

The mdiccmmit contmned tu'o'counts. Hiejfirsf stated, from serving tlic 
generaffy, that the defendant beii^an mhabitant, and residing 
in the ward hi^i^on, was on, «$ c. lamfuUyand in due man- «ity* ^ 
ner elected, nominated', and iyp^nted fay J, T. alderman of ‘W 
that ward, and one of the jus^s for the city, into the office 
of constable fm* the rraid wardthat he afterwards had notice 
of the appointment, and was summoned’ to appear before 
K. J. and Jh\ T. two odier justices of tiie Aty, to be sworn 
in. The second count all^ed^ parHcular^i that Os^ord is 
an ancient city,' tiiat, fr^m time immetnomi, there had been 
accustomed to foe four aldermen of tiiessdd dty,mid that each 
of such aldermen shotild aud mighty on the SOth of Septem- 
6 er, every yewr, (or the day following, if tiieSOdiof September 
ahoald be a Sunday,) elect aud choose, and of right ought 
to dket and choose, a lit and able person, ifc. to be coii' 
stable, in and for die ward to wbicli such alderman should 
respet^vely belong; that the said defendmil was an inhabi- 
tant, Sfc. and a fit and able person, and tint the said J, T. 
tiieu was one of the itidermm of tin said' city, to wit, 
for the ward in question, and tiiat on tlie said 30th day 
of September, in the year, tlie said J. T. did duly and 
lawfully elect, choose, and ajlpotnt ffie deftaidant, Sfc, (Then £ 532 j 
stating tire notice and summons, as ilii the fonner count, and, 
concluding that notw'itlistanding the bl^Nstibh and appointment 
the defendant reftised to take tM ^tii, ^c.) 

The defence consisted, 1 . In '^titthiz tiie prmecutors on 
yiroving the custom as hud in tlie' sec<^ cinint bf the indict^ 
ment: 2. In shewing t^t tire deCrndmit, benig matriculated 
in the university, and entered on tiie buttery-books of Brazen 
Nose College, as barber to the college, was not liable to serve 
as constable, alffiough he residef^ and topt a barber’s and per¬ 
fumer’s shop in one of the wards of the city. 

Ihe evidence for tiie prosecution, with regard to tiie custom, 
was, tiiat, on the SOth of September, (or the 1 st of October,) 
annually, ’’a meeting is held, in tire town-hall, of the mayor, 
four iMermeo, aim atshtards," at Which the new mayor is ■ 

swoni 
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1780. «wom in, and the city officers, viz. constables, £fc. appointed 4 

occasions, the hall is open to every body; that 
The Kino constables are never appoint^ but at that meeting; but that 
againtt nom of tbe members ef ffie corporation ever luterfere 111 
novTtcpoa. tbetr appointmait accept die aldeitne^ each of whom ap¬ 
points one for his own ward; that this is done in die followiiig 
jtoanner; die old constable dielivers in a list of all the persons 
m his watd fit to serve the office, and the alderman ot the ward 
names one from that list. 

With regard to tbe Ikbilitv of the defendant to s^e, the 
prosecutors, after proof of the dofetidaot's residence in titc 
ward,, and hia keeping a shop there for perfumery, toys, Sic. 
endeavoured to shew, that, in many instauc^, persons of a 
like description, viz. barbeira, cooks, Sfc. of ffijferent colleges, 
hod served the office. They had given notice to the defend¬ 
ant to produce the matriemation-^ks of (lie university, in 
order to prove the matricidatioir of those persons; but, as 
the books had not been inspected befmw, and there W3!> no 
index, were m^able to find the names of any of them. 
It was wiaiitted, on die {Mrt of the t^fendant, that the rive* 
Chanaihr of tie imivern^ tdten directs his warrants to he 
executed by tWeity ronltables. 

The dwndanls counsel, on the question concerning 
the custom, read a clause in the* dbartcr of 3 Jac, 1. to 
the city of Oj^hrdf by whidi it is pipvkied, that ron 
stables, $sc. of that city, in case of vacapci^, diail bu chosen 
by the mayor, 4rc> atid cemmomh^t or the mqfor part of 
[ 533 ] ; ** de dvibm cUfitatU prt^cta.** They al»o read the 

constable’s oath, by which he is bound to attend tlic city 


court, ifitfc. 

On the other head, th^ jMOVed thede^ndant’s matiicnlo- 
tioQ in tbe university books; tluit be was bariier of Brazen 
Nose Colte^e^ and that an an^t fee is annexed to that of* 
fice, which was reguhirl^ paid- to bun; tliat the ofiiie of 
barber is taken notice of in the 'statutes <d the college; and 
that Uie deteudmti W tbe members of (lie collie chose, wav 
hound to act as diek barber, «sd, on one or two parUcular 
occaskma in dieiyfar# tik attend at the eellege as a servantf 
that he actnaltyhM4ee||uhwly atteauM mvdiose occasions, but 
waa not ffieo amploytm in (he exercise of lw» tiade as a hat-* 
her. They dteii md m ptoiagiK firom a cha^ of Edw. 4. 
feciting a cdiii|K>sitkm,jpiCi^ between dw ninvennty md the 
city in the reign of as fellows; 

" Ad hoc etiara, quod pn^icti major & butgenscs qnerun- 
** tor, quod, cum ptn ewrfem domini non ceduntor 
ali^ tibi#tates afija lin wndteti villi, quam schohuibus 
dmveisitiitU^pr^ictia, ei^iuxscbolains sbt mcernpti a com* 
*S munitete pnedictiW} aaspendendom eoram eis, yd simat 
** Cum ipsis, dfi aliqufetts rebus ipnun dnnimuin regem vel 

« commanitatem 
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« communitotem pwedictum tangentibus, preedicti canceiiarius i 7 act 

•* Sc jjcliolares, per procuratores. suos, alios sibi appiopriant* . ^ 

6 t qui non sunt scholares, ut cissores, barbatores, scrip- f hTlC^r 
« tores, parcaminarios, & hujosmod^ qui non sunt de iuris- 

Z »ua, & qui habent, in eodem vUU, . uxores, lami- RouIlbdob. 

** ham, & mcrcandisas suas, & hoc ad grave damnum domini 
reeisi^ & firmarioruni suorum-rAd quod, per pra^ictum can- 
** Gcllariitm &^blT08,a€etiamperpn»diGtosiiiajorem,&bur- 
** genses, unanimiter concoridatam, qu<^, de caetero, uulius 
" g^udeat Ubertatibus seu unhersatutis pradici<£ 

“ nisi clciici ct eonim &niilhe et servientes, parcaininarii, 

" timmaruifl), scnpiores^ barbatoresy & alij homines de 
** officio, qui sunt dc robis iporum dericorum.’* 

They aiso pmduccd an mdenture, or sort of agreement, 
between the univwsity and the city, in the S7ffi year of Uen, 

<?. 1459, by which agreement die dty admitted, Ifaat die 
magistrates of the umversity were joint conservators of the 
peace, and the particular persbkis inlitled to the privileges of 
the were ^ numerated, and, among them, barbers 

with their household. There was, however, no evidence [ 534 ] 
given to siiew the extent of those privileges, or whedier the 
exemption from sendng dm cffiice of const^le was induded 
in that gdieral expression. It appeared that die present cot' 
poratc name was the same as in the charter of 3 Jac. 1 . In 
a modem corporation book, be^ning in die year 1776 , the 
tide of the entry of the meeting of die SOlh of September, 
was—*' For the election of officers,*' oodiiiig was stab'd 
ill the book of any other business being done at such meet¬ 
ing. It mentioned nothiug Q^be mode of electing the 
constables; die entry of the elec^n of. each being simply. 

— A. B. was dioscn constable for the ward of C. and 
" sworn ill.” 

After the evidence wa.s dosed, it was contended, at die 
trial, on the part of the defendant ;^~l. That die prosecutors 
had not proved the custom as laid. The presence of the 
mayor and assistants appmtfed to, be necessary at the meeting, 
and it also appeared to be part of t^ u^e th(d each con¬ 
stable tbpuid be aaiuied out of' sr li^ ddivered in by his pre¬ 
decessor. But neyier of those dmimstpnces were laid as a 
•part of die- custom,- ki the leCond ,count of the indictment. 

The usage, as ptpfcd, seemed, it was said, to shew, that the 
election was made aecordiBg to die charter of %Jac.f not 
by any piescripdve' right, for tbat^ although the nomination 
for each ward yia&, defsetQ, left to the alderman of that ward, 
yet the meeting was open to the whole .corporate body. 

(The cQimsejl.fbf die pre^ewtion seemed, at the trial, to ad¬ 
mit dial the iirsif coiuit was too general, and could not be 
. ^ supported.) 

‘(a) t. e. IHuiqinators of manuscripts. Hence ptobsibly the word ** Limnrr. 
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1780 fl»pportefL>^2. It was insisted by the defendant’s eouns^ 

* that, supi^suig the custom had ^en proved to exist tis laid 

ThTl^NC indictment, and that the appointment had been agree* 

a<Tainst ^ ^ custom, still <he defimdant must be a^tpUed, be* 

Routledox. was clearly mtiUed to the privil^a of the umver- 

iitiff and, as no instance bad, been sliewn of a nuftrkulated 
barber having served as constable for the city, the exemption 
hrom ^hat office ought to be considered as caie of those pri* 
vilegts. 

To these objections, it was answered;—1. That, as to the 
charter of 3 Jac. 1. it was out of the ^uesiion, for that Ot> 
fo/'d is a city by prescription, and it dm not appear Uiat the 
city had ever accepted that part of the charter relied on by 
the defendant. With regard to the variance between the 
[ 535 ] evidence and the custom as laid, it was not material; it had 
not been said, by any of tlje witnesses, that the meeting was 
necessary to the appointment of constables; it was only 
proved tiiat, in fact, they had been appointed at diat meeting; 
but thai was merely mutter of convenience, because the al* 

- dermeu must meet in the hall that day, in order to swear in 
the mayor.—^3. The exemption claimed could not be sup* 
ported on the indefinite and genend expressions in tlic ancient 
instruments whfch*had been rt^arl, especially as die defendant 
was merely a colourable servant of a college and others, who, 
de factOf stood in similar prcwlicaments had been proved to 
have served ibe oHice. 

BuLLfiR, Justice, in summing up to the jury, said, there 
were two distinct questions in die case, perfectly independent' 
of oiie another, and he wo^d Utke their opinion separately 
on the first, because, if thm opinion should be one way, it 
would become unnecessary fur them to consider the odicr 
question. He then aaid, that, if the practice was at all re- 
concileable to the clioiler, that must be taken as the audio* 
rity and rule for die appointment of the constables; and that 
it seemed to him, that the npmaation by die aldermen might 
be coiisistetit witii,au-^c(ton by the mayor, mid common* 
aity. It was not; dmiied that part of the charter had been 
accepted | -the presentsCmpOEate npie was that given by die 
charter; and he wai| to-thipk, ^t a charter must be 

^epted in/ 0 fo, if ataOilJ. ; Ihere was tio Ust mentioned' 
in the indictment,., yet, Maf was proved to.,be an invariable 
part of the usa|». The entries in the reladve to the 
meeting, seemed to shew, that the if not the only, pur- 

[l] p^Rex V, Cambridge^ E. 5 trine concerning the acceptance of 
Gcoi. 9 k' 9 Burr. l$56. ififil. 16'33, chatters, vide Be* v, Amer^, H. 27 
wbereic is held, that a new corporation Oep. 3. 1 ferm Rep. 575 to 59p’ 6e 
must accept a cbartcr.m Mo^m not at S* C.>n a writ of error inTihite* 
all j but that one already existing may. > 30 Oea. 3, r . * -; 

atetept one in part^ C3* Tor the doc- 
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^ *?**"• ^P®“ J« in- 1 Tffrt 

dfited stR>iigly for thectefeodaut, on this h^d. * ' 

Thejury, htuMvef, wliich was special, but consisted cliieflv 
of fy[le$ meiiy foioid tliis question for the prosecutors. ’ ^ King 

ITie judge afterwards stated, anti observed upon, the 
deiuse on the head of tlie cxemptiuu; attu seetned to iinlr, 
that it was tod)o prenuned that this was comprehenued in tne 
general Word ** pt-i-mleges: u-dess tbt contrary had .been 
shown. 

TTie jury, however, found this question also for t: ^ prose¬ 
cutors; and there Araf a vencral verdict agai.ist the uefendaut. 

On Thuhehy, the Qth o^^ovemi,^r, ^enrcrojlt obtained a 
rule to shew, cause, wh> a neWrial should no* be granted, and, 
this day) the ease w'ts argued, by the Atlo^nf^-Gensral, Wg- i .«; 3 G \ 
wtarth, Dutmim, and lP\ Joner for the pros<.culioi., ana " 
Beafcroftf and Fh. Mttn , fur : t...u'‘:daHt. 

Ill support of the verdict it vas con.ouded: 1. That, sup¬ 
posing there was a materi' i /ariu’ ce between tne evidenro and 
the Sc. and count, yet the jw'sl count was sutHciently parHi ular, 
and might wvll *3C sU|;ported : 'i. 'l aar the variance between 
the evidence and the second coimr^was not material; there was 
no proof li..at the presence of tik. mayor and qomtiiuiialty was ^ 
a mcessaty part of the custom, \or that the aldcriutu might 
not nominate persons t.of contained in the old constable's list; 
and, upon itie wtkoJe, the etlilen.eon this hc...i tv.- ulhcicut 
to be It'fi to a jury: .S.» 't-vi tor. vich'vi a pu.!iuiiii>rior4 
to imply, that) under the g«;m'5.j» xp.*'-.>iiotnjf “ ji/nricrfL's 
" 'of the umvet'dtyF cxen. otioo a as . ciusicu. In every 
case of parisl-ofli- es, winch are oi gener .1 utility, all inhabi¬ 
tants housdiold<'rs are liable to sc' .'e, uiikss tl< .‘re is an ex* 


press 'exemptioH. raij'ht be some reason for such a 

claim, hy those servants of colleges .^(ho are bemnd to con- 
staut attendance, but tliis man was little mote than a nominal 
servant, and belonged much more to the city than to the uni- 
wenuty. However, the office of constable is of such a nature 
as to be equally benetkiai to thb univ^sity as to tlie city, and, 
therefore, there is no very good reason why aiw member of 
eidier body should be^^xemptftvm serving. It was, more¬ 
over, prev^ at the try,?ffial «vend cqfie^ barbers had 
sei\i^ the ol^e itr is notoribtis; that u//college servants are 
matriculated'; thef^re, ftwiigh the eittries of the matricula¬ 
tion of ffioae fttoo had not b^fodnd, the jury mijd't fairly 
presume, that they had 'b^ toadiculated. If tUe> were, 
tliose instances completely overturn the j>retciidcd ikht of es- 
omptioa. 

For tjie defwdant, it wa& insbted,—1- 'Iliat the first count, 

rted. G.iisUbles,. by llie 
at the court Itet, or, in 
conservators of die peace, 

or 


most cl^iy, ctmfd not Ito suppo 
common law, are appointable only 
default of appeinttoeid tliere,by dm 
voL. a K 
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ortt (he qiouter teniom. A corporaticm^ as such, has no 
.* *, ^bt lo appoint constables. They must intitle themselves to 

The Kiso undor some ‘particular prescription, or grant. Hence, in 
* aeainst indictments of m» sort, et is held indispensably necessaiy that 
Roctledoe. *tidh grant, or prescription, should be alled^, and plamly 
setfmtii; £ Hamk* rL Cr. e. 10. §46. .Kerv. Vam(a), 

[ 5S7 ] V. Barnard As to the variance between the eyi< 

dmiop and the custom Irid in the second^oamt, it is material 
mid fetal. By tiie custom proved, th^ persons eligible are ii- 
mited to the constable’s list; by the custom /aid, there is no 
fu<^ restrictioo. Accovdit^ to ike eetdlfecc, the appomtment 
must be in a corporate meetiii|y||according to the imtcfment, 
no such meeting is requisite.—*9Rts to tlm exemption, there 
is no ^stincliott to be made between Um defenihinf s case, and 
that of ^ Ughest members of ihe universi^; he is intitled, 
like tiiem, to the pmUegee of the university, and therefore 
the question <m tins bead comes to be. Whether every member 
of the university is liable to serve this office ? The counsel 
for the prosecution feel the abmrd extent of the proposition 
wheh stated in thin manner, and, therefore, would distinguish 
the defendant from other mipibers of collies by the circom* 
stance of hb non*reridence; but it b a notoriotts fact, that 
none of the servants of collies reside within the college, ex< 
eepttiie porter. Are no servants, but the porters, intided to 
tile univer8% privileges t Every college b ^tuat^ locally in 
some of the wards of the dty, imd, ffierefore, every inhabi- 
tant of a coU<^ is abo an iifeabitant of the city, so that tlic 
enemprions which members of collate enjoy must bcjper> 
sonal fwiril^eS. not at all depending mi their not mliabiting 
hi the city, privileges, by the ^reemmit m the reign of 
Hm* 6. extend to harh^ mth tmr household, lliis e\- 
preasioti gou very strongly to shew that persons of the defen¬ 
dant’s derniqitioA are intitled; for baib^s with their ilomc- 
Ao/d cannot be simposed to have lived withhi the walls of u 
coll^. Tb^ foMowtng veasons evince tiiat tiie exemption 
claimed by titedefeiidstit b aMMig the privileges common to 
all memlmrs of U 'that the university has a 

cottivlcet b wdl W mean by Uie case of Jlu's/t v. 

The Chaneel/ot dsi^ ikhtthrs ef Oxford, in iiatkeld(c), as 
well as by tiie statute of 13 Bl. c. which vntifies, to bdih 

universities, ** dl tiberties,^$& bdevi law^ys, be.** N ow the 
^pointment of comtablte k «itiddeat to every courUcet. 2. 
'l^e magistrates of the uiiiverrity are conscrvatcis of the peace, 
and to simh the office of cotiitahle b necessary and sub^ei- 
vient. 3. Every matricuhited person b one of tiie homage of 
the universi^ cour^l6et, and Ibble to be appointetl a con- 

. stable 

CaJ B. n. M. 21 Car, S. J Mod. 24. fej B/E. T. 1 dmt. i Salk 34') 
(b) B. Jt. U. 9 lydl 3. Cbmh. 416*. 
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atablc there, and it 13 said by Hawkins that no man can be 1780 

of two leets Cbl. Much less can die same ^rson'act at y ^ 

the. sa^ dme, aMhc officer of two different jurisdictions. The Kiug 
Y et, if tins exemftion does not exist, a member of the against 
university ^ be appointed a constable both by the city and Routledoje. 
the univernty,. Mmiy instances in^||be cited in which the 
court has expressly hdd persons to 1^ exempt from serving 
this office, because it w4s incompatible vipth their odier dv^ 
ties: as attorney ; because they jare attendant on the* courts 
of justice; ProWs, case fej: tmd o/demeii of.London ,\be> 

»use they ought to be.resident^ that city, and are diAeable 
if absent; Abdy'jfiJaedjjr 

Lord MANsfiELD,*^! am woH, persuaded the reason 
vtiiich induced the counsel for the city to wave iiie general 
count, at the Uhd, was, that they knew it could not be sup¬ 
ported. With regard tokthe’ distom laid in the second count, 
the circumstance of the list is an essenthd variance. The al¬ 
derman canitot appoint, ad Hbiimn, any one of his ward: he 
is confined to the retnro made by the former constable. As 
to the exemption, the university has a separate jurisdiction, 
established by ancient wisdomj^and it is esseiitm to its hap¬ 
piness and peace that this should continue. The bodtf of the 
university ha.s always been kqit distinct frohi the city at large; 
and I believe every university.^ the world is so constituted. 

Who is it, in this case, tliat' cl^% the exemption ? ^ A ser¬ 
vant of ^ college, named in the statutes, with an ancient fee, 
and duties wffich require atteu^kmce mid service in the college. 

'All colleges have servants of Uiis sort For many years, 1 had 
Ihe honour of bmng counsel to one of tiie. colleges, and had. 
an ancient foe annexf4 to my office. It seems adnutted, that, 
if the defendant resided within the walls of the collie, he 
woidd be exempt* But it is certainly true, that none of the 
servants but the portei; do live with jo the walb.. ^sides, the 
agreement with the city, which declares that the privil^cs ex¬ 
tend to barbers with tmr homhold, overturns such a distinc¬ 
tion. In short, Ihe defendant seems to.be a, fully privileged 
person. Ilbink the verdict, oh boffi points^ contrary to cn-i- 


denjte. 




'^The riile-madfi absolute 




e. ' ^11 5^8$. 

(e/ Car. , [l] Thgie has not yet been any nev 

89.. *. , / - . trial had, (Vacation after T.^'iCcn 

rd>2l.R*T. . 
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1780 . 


Stbaiay, 

CSdtHov. 


Arervethy (^aimt Lakdale* 

♦ • 


been k«nt from 
the ship before 
thecaoture, as 
pn/r-masier oo 
iioard a prire 
taken in the 
eourip of tlie 
ro)a^. 


Jknofireror 'T^tS aotton tried before RtTLiBR^ JusticCf fit the 
«nnt^*’to wo Sittiog* eftej^st IVimfjr Term, when a verdict ^ae 
on^ni a lettar fooud for tlie p!aititifi> aut^eet to the opinion lof the court, 

which, (as far asiu matcriai,) staled :—That the 
donngehe^ cfefciidaiit Was Captain of a ship caltQi the Winchcombet 
aiSra^ a"f * ^ pToidded with Itttm tfimtirque, «nd was to cmiie 

«!nm, n^t and then proceed to the coast of JJnrOt 

“V ^ iWan du^ce to Amttica: iMat the pkmtifl; in considera* 
tion ,£5 b; die month as wages, and of certain shares of 
taken betorc dia all pYJzes wbidb shptdd be tfdtCik b;^ die Wiw^combe in the 
^fclraithough of the cmue,r~entered onr bt^rd the ship, as second 

he uiaM h.ve Uratenant, find $tthfoiibed certain articles, which, among 
other di^s, it was ^reed betwe^ the ifofendant as captain, 
and the’pE^oflf, tOi^edier with several other persons, as the 
officers and crew the riiip; that the ptamtiff, as second 
lienteMo^ said t^ said crew, should repair on board, and 
prdceed In theiihip, and duly norve, in tlu^ several capacitiei 
and itattons, ra her dten voyage fttun London to the 

coast ^ JJrktu fmd afc'm fodm thence to such place or 
places in as the saidmaster,' or other master or in*a- 

ter» for the time bemg, Should direct, Bi{d from tlieace back 
^to the port of LdUdttn, or smiie other her dischargii^ port in 
^Qnat BrUaif* f end that die wages or moudilY pay to grow 
due to ^ s^ o^h^^ pdbrs, ftod o^ets, beiongiiq; to the 
said vessel, few th^r sorviee cm* board, thereof that present 
(diottld he pahjlto. and accepted tqr them, in die inpn> 
ncr folfowii^ VIS. one Inp psft thereof at the port or places 
of the dettwry^^lhe i^k^lfOeil it* and die lemaiiiiiig 

partche^eol^ and also ^ which dboujd altersiaids be- 
oome pwsihlo 'frvtMb 30 PW wntt idkr the {hip's dtrival at 
herpon : Ihattnediipsailed 
from JUn^ df TT^.fond on the 1st of 

a jds^o^'w^i the plaititiff was 

at^kM pCBtomnistekt TW na dimed her* into Usbont*^ 
where he Qoaihntfd, dU djtm^fidlowlng, in the care of 
the prise an# herIniigOr and wr the same wem efisposed of 
by dm agimt aj^ndnted by tne owners of the tf^incbcombe, 
and sditwrwards.to his passage fo En^iaudt and artntd on 
dm 15th of JPwrudry: TNat the IVincAcon^ef on the Ski oi 
i>540 ] SefjtmbtTf ShAi,<ahefl hy mS^mmh pkn of vrar, in her pas¬ 
sage to dm coaat of Afrkitf aiicr (he dtiae iimited for cruix- 

/ ' >"8. 
J2] 8rjww, iSgfVrtr v. fridge, p, 527* 
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ing, and before her arrival at the port or place of delivery of 
the negroes in America, mentioned b die articles, or at her 
duchargbg port b Great Britain, or at any other port what- ABWiNETHt 
soever* * « 

The question stated <-for Ae o|»iuon>^of. the court mus. 

Whether the plabtiff was entitled to recover C£38 7s. id.) 
the whole of. the sum. demanded by die action [i], or any 
part of it ? The case was ^argued dti Tmtday, the 14th of 
No$mber,by Baldwinf fox the^plabtiff^ and &sfdne, for the 
defendant. 

For die ^intldr it ^ conbnded/diat the justi^ df his 
demand c^d not be since he hid contbued b 

the defendaods s^tce -tiC hW retofiii to Enghnd. He did 
not desert the sfaip^ hut left her by commtmd -of the de- 
fqpdant. It is inched laid down as. n genera) maxim, lliat 
fi-eight is themother of wages; bait the re^bn of diat maxim 
is, mat die sailors may have an interest in dm safety of die 
sh^, and may be therrity induced nc>t to leave her b cases 
ofiflanger, tut to exert themselvm b her defence; but, 
here, as the plaintiff bad, by die orders of the captab, left 
the Aip, he. could A(d.,ac^ at .all^^ her defence, and there¬ 
fore the reason dom Vifot' apply m be bstance. 

rule » cciitamly dot umvom, add d^ithout micepdmi. 

IfTthe ship is sebed for debt, or .for havii^ contraband 
go^s on bo^, it has been h<dd that die ^blors have a 
ri^t to their umges up to the time of the seizure, because,. 

the voyage, was never completed, that was owbg 
tb^he act of ownem, and .not to aiiy iie^igence of the 
crpw. 

.X)a tte .other aide, U M?t8, bi^, as the ^p was 
taken.Mpra‘iioy fVmht ■bad.Wn eari^, tjb phuntiff ^d 
recow nothutt. for wa§^. If ,a mamw.is a^hargm, he 
is mititied vp fo the'.time.of the.disclmii^ althol:^'w ship 
afterwards be.lMjt but Imre the plamtiff new was disdiaiged.. 

Wth mgard to ml qucsiipbf .coneerlihW'i^^^ 
and comm<* niariimm are. footing^; m 

was.b^ i^ the 

V. fIrXMf the Xts^n before 

the arrival df the ^ip, abt she all^atdl amyed safe, 
he, as! w^ the :oicers and oh joard, would have 

been entitled IP wages im to dip wWw; for,he contbued to 
t 1 . same cmiditioUs 


i 541 ] 




with 


[1]“ l^iig at the rate ipf iSd^ipri', ‘ fa) B.^R. M, 10 H ill. 3. 
month, froin' the day t^; ship saUed, lUryffi. 
to of the'plBWlff1i letd.ru !?' P* HBll, 3. 

land, * ^ ' llffy«j.632. 


1 U. 
1 Ld. 


K5 
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1780 . 


with the rest of the crew. But suppose he diould be diou|^ 
_ _ to iwve acted in anoAer capaci^ than as oi» of the crew, 
ABERNETtiv wasemplojedin taking care of the j)ii4e, Ws remedy 

/gaiubt ’ not by proceeding for ^rages under the articles, (which was 
Lm, p AiE. the only point gone into at the tiial,) but he ought to bring mi 
action, upon a quantum mendt, for work and labour. The 
c^urt ctmnotfiow ascertain or ajqmition what ha may be en* 
titled to in that respect. / ^ « 

Baltin, in reply, observ^, that ue sum might be easily 
appoictioned. If me court should thin)^ the plainuff entitled to 
vn^es for die tj^e he vras on board the ship, those wages 
would he calculated in the jpronorlioii of £5 per month, and, 
as there was a general count in declaration upon a quantum 
meruit, he m%ht, under that count, recover likewise what he 
earned diuii^ die dme be had the care of die prise, whicdi it 
would be reasonable abo to allow at the rate of the stipulated 
montfalv wages. * 

l^rd Mansfibld said, Baidmn*e distinction see^d 
equitable, but that he tiiought it would be difiicttlt to dAw 
such a hue, for foat, aftms die plaintiff went on board the 
price, he must stdl be considereci as belonging to the Winch- 
combe. " • 

Dunning, on die same side with Brddne, observed, that 
dlls ship had two chmcters, one, that of a privateer, the 
other, that of a merchantman, lhat, m like manner, 
]daintiff had two charactms,* the one, as an officer of a pOs- 
teer, the other as befoiq^iog to a merchantman. In the tiist 
character, no wi^ were due to him. Hie clian^ of a 
share in mriaes was the coi»!dettltiott for serving in that cajNi^ 
city; and the j^laintiff had hi font received that conrideration; 
and, if the smp bad talpeQ more priaes, his ijpuns would have 
been projpoftionahly bcreased. As belonging to die riiip in 
her capaaty of a mertbaptman, he nplsf be subject to the ge« 
neral ntle, and no ffe^ht having been eartmd, no wages wgre 
> due. J 

The co^ took timefo CMhidar. and, as the case did not 
state the whcde MANSFiHto directed a 

foil ccmr fo be afq(teitiKS^ however^ that noihhig 

matenat faadlm'aautt^ 

Thhi day hi^ Lordihip ^hrerad jdie optnicKi of die court, 
to the foU^ii^ edheti 

Lmrd n sailor oa hbard a ship on a 

trading voyagei the plahitiff is entitled to ndthiog [r] t^or 

xrdght 


612 J 


cgrc>cs 


[i] So, whit»^ a sailor expressly tu>^/ be egtided to any part of his 
c>cs by his articles, that he sbail wages until the termination of a re- 
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freight is the mother of wages, and the safety of the ship the 
mother of freight. The plaintiff’s counsel endeavoui^ to 
support his case on another ground, and contended, that he 
was entitled to a sum equal to his ^^ages, npon the quantum 
meruit, fiwr the care of the prize. The ship was a letter of 
marque, and, before her voyage, was to cruize for thi^ 
months. All the crew were to ^are in what prizes ought be 
taken, in certain proportions; and it is admitted that the 
plaintiff has bad lus sliarq of the prize which was actually 
taken. 'Ilie question then b, whedier he can now make any 
demand, in the natore of wages, for the time he had die 
care of the piize; and the lisht in whidb it strikes b thia. 
The ship sets out in a ftimble capaci^; she b to perform a 
trading voyage, and to carry imgroes from Africa to America; 
but, before that, she b to crube for three months as a priva¬ 
teer. ^ All demand (m aecomit of the trading voyage is gone* 
But, in her character as a privateer, the crew are entitled to 
no wages. They all ran equal risks, and take their chance of 
their respective shares in prizes. 

The poetea to be delivered to the defendant. 
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1780. 

Abbrnbthy 

against 

Lanoaix. 


Meoit against Johnson and Another, Ad- 
. mittistrators of Lowe. 


Satanlsyi 
85(h Nav. 


V CTION of debt on a bond. The phuntiff, in hb decla- The effects of kl 
ration, averred, tiiat, after the death of Latee tiie obligor, 
administration of tlm goi^ uid chatteU of the said Loeoe, at croU 
the time of hb death, was duly granted to the defendants.— feituK, if letters 
Totiib the defendants pteadea; 1. Hiat such aj^iubtration aregraatedt^^! 
was not granted to tiiem; fli. Non ett factum Jhat they «»wnsequenus 
had fully admmbtered.—On tl^ tjvo first pleas ium was 
joined. To tiie third, the phuntiff repikd; Tnat, on the 23d ws they lun in 
of January, 178,0, defendants had divers goods and chat- 2^ 
tels, which weaie of the said Ijowc at the time of hb death, in debts, sre/but 
then haitde to be admbo^^ered, w«b vdiich th^ m^bt have sa- * 
tbfied the plaintiiTs debt.—^Upon thb repUcation issue was •< For the use 

Iand betefit of bU 


The 


maji'sty,” A. 
sImU be answer¬ 
able at aduuots- 

trator for the debt! of Ul intestate, and Utali net be Ferttittad to give eviilenee tandtag to auestiuatbe 
validity of thelittan of tbantUtraiUon., ^ 


/ 


turn voyage, and the ship is lost by been earned upqn the voyage out- 
storm upon her return, he sbail not re- ward, and in an intermediate toyogi'. 
cover pro raid, though freight has Appleby v. Rods, 0East, 300. | 

K4 
0 * 
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The cause came on for trial, before Lord Maiisfisz«]>» 
at GuUdhalL at the Sittioss after last Trinity Terntf when a 
vet diet was found for the {nainrift, subject to the opinion of 
Uie cdurt on a case reserved. Hie case stated; that the 
piamtiff's demand arose on a bond given him JSofoA 
Lovief deceased, dated the <$th of Janmry, I776» in me 
penal sum of conditioned for tiie pajniNit of £100, 
imd lliat on tiiis bond there was due to me plamtift, at foe 
time ^f the trial, foe nun of £l4t. ^ It then set forth an in” 
fmsitton taken on foe bodj of hnee, before foe coroner of 
i^impool, on foe lOfo of Ajpril^ 177^, 1^ which, upon the 
view oi^e body, and die te^unn^ of witnesses, it was 
found, fflht Mng confined in foe gaol of that place on a 
cbhrge of feto^, had taken a large ijuantiiy of Imaanum, on 
purpose to pushh idmself, aodifoat he m»fdo de se. The 
case foen set forth ihreo other exblibits, viz* 1. A menmnal by 
foe defendatUs, as treasitters of the called *' 'I'he Ami- 
** ettbit Contr^^fofuhif^ or Handdn-Ijtand Office, for m- 
“ surifK houses and buildings from fire/* to foe comttussioiMrs 
of foe Treasmy, 9, A tsammt, under foe s^ manual, in 
cottse^pience of this memoml, ^ected to foe advocate, and 
piocmatcnwganSrsl, or eafoar of them. $. Letters of Attmi- 
nutredhn foatited thereupon to die defondants, b; the arch- 
buhop of Veadethaftf. The anbstance of foe nrnnoi lal was; 
that JloW had mstired^ ei foe ofike of the dsfondaiUs, foe sura 
of £9StSO on a buddh^ called foe Mmanuel bospitid for foe 
btbd, fo KenUsk 3Wt^ and fold foe laadbrd of Jibe bmldmg 
had idao ensured 1900 ajpon St; that afterwards, foe builfo 
inn was eonstimed by fire, and susinetons misii^ mfoe mindg 
offoefoieetors, foal fob had happened by the maliciom and 
wilfiU aet of Xmae, foiw bed tak^ great pains to foscover foe 
trafo, and bjAigi to-jnstlte, and, nmng reemved abundant 

ciicamstaatilfiebide^ of fob |^t, foey procured a wanant 
for ap|tfs|Milniig^ turn; foal be was foken at laverpool, and 
eomnuttadbyfoenMj^Cf^ tefoe gaol ef that place, to be con- 
ductad to XoiMfoif foeebelday: mp foai, fo avoid public jus- 
tieaaiddbgn^ MmseUV aod^ a few hours 

after hbtaiwddtiMtifoi^ foe attpibition before foe 
ooTfiiin^ Ifo bid Ml mdfdieMi and was sentenced to 
be, eiifoleenridh^wifiNfoMip that be 

dibi posidfoed of a ddUsIqktdbio jpfre^^ estate, particularly* 
£700 capital atbfo, fom vahiam leasfl^ hoopes, besides 
ftimifoib tibf rthisr ^ gliworialists weie in- 

ftirmed, hatfWfo, or amsed for foe king's 

use; foal'tlie bmdldfd of foti fttMpfou had densanded the 
£)fo)OWfooiififoe, Mid foat foey moui^ tiieaisdlves bound 
to pay It, and intended fotojb; and fo^ m [prosecuting foe 
enqliM sikI. aypfoiMbg X^, fib once had espended 
£00 7s« fid. thi^ therefore prayed, fost they nfightbo paid the 
9 sud 
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said sums of ^lOdO^aiMl £QO 7a* 6d. out of the estate and ef¬ 
fect^ of the »id Lt^f or such parfe of die smd sums as to 
their Lordships shotild seem meet, l^e material part of the Meg it 
Warmnt viaa as^ follows: "We do^ hereby command, that, against 
" you appear on our bdbalf before *the prerogative court of Jounsok. 
" CaiderourVf aod assert oitf. r^la to the said personal 
" estate, anaeffitets, of the si^ Ra/p& Lowe, and thereupon 
" obtmn letters of administradon, f^r our use, unto (the de< 

" feiidants,) ^jgiving good and fitSScient secmity, for*their 
" duly administerhigffiid at^v^ng touafor die me.” llie 
Utters of oAminUtra^m were, , b all jnMpects, b the usual 
form arid words, except,.titet, after ,t||e concbdbg da^ 

" Aud we<b, by these^pretente, 01^in,'dqHUe;;«ni4 appoint, 

" you adnafimstrators'of idt. apd' sbiuliir the goods, chat'> 

" tels, and credits, of'the teid deceashti” bese wor^ were 
added, " For the use and bein^ of: m After 

these eshibits'the cate proiceeded to state, tlfht,the defendants 
had received, under therabove cirqimstaiices, firbm die effects 
of Lowe, the sum of 1^ I9s» Id. and no niore,‘and that, 
before the comiiieDceme.b *>f acdon, jhey. had paid the 

landlord of the lioi^tal, 5s, ^ Im saiu«labi,aiid]^ 

expended X90 7s. tid. b, bni^cudag the aforesaid en^^ry, 
aud in the apprehendbg Of ' • 

If the Court should Ite ^ bbriioa. t^i the plaintiff, under 
the curctuuslances, was enddhd tecovar, a yerdbt ..was to 
be cnt<n-ed for him, w.ib it. damiig(te,,aod ^s..costs, and the 
pojteatobe indorsed, ."That ilte dehbdants had’possessed 
" assets of Lme, sufficiein to sads^ >be p||abtiff’s denumd.” 

If they should dunk he was i«b ^eudtied; b recoyfr>^ then a 
nonbit to be'tedered.' - 

The cate .was 'aig«b<l" <b i^ Nooem^r, 

by Fi)okei fdr tlte'pTabt^^aad'E^^ the.^endaotsu 

'I'he court dedredto M ' / -VI 

He argued to the fotu>^b^ it that 

howe was feU de se, by b 9 iinsidbi, f2b/is con¬ 

clusive evjidencn of tbe l^M^s 

Tliere- jivasi'’ a • tiim til . ii«n^ .,1^ erpW® an 

immediate ri^t todb wder* 

position of:.^& jeast-is 

laid down *« - 

doctrine of thht is (b). But, 

whether db Jaw Arte &o, or tio^ ndib^ence b the., 
piesmife bo wwle. 

vested hubndhd^ ^die Idn^ migbVbive 

takmi pc«tebbo.’ofte' dte oni^ry pbttess of esr> 
tent,so iheat^^l^bbs i^'adnbilifbtldh mreio be crmddcred 

h<wcter,d»t, b pi^tice,it 
t--- . has 


as mere witete pttp^r/ 4 sum 

■ .. 


Y ,•!> 


(A) B. R. r. 4 m & M. 1 Sa/f. 37. 


(9) T. 42 El. Vo. 3a. i. 
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been thouj^t neoessaiy, nnce the case of Manmi^ r, 
Nappf for the crown to* tdce the assistance of the onlinary, 
m appS^loung proper perwns to colkct, but such persons can 
•wve no authority to^ ad^iiutater, the ^ects. . Being forfdud, 
they are not the subject of adnu^tmttou. Before &e statute 
of J3 Mdu>. 1. 8t. 1. e, 11), the ordinary could neither sue, 
iKwbe sued. If he got poss^ion of the intestate’s effects, he 
might keep them. By that statute, he was rendered liable 
for the debts of the intestatey as hir as the goods should ex» 
tend; andy 31 Etke. 3, Uat, 1. c. 11, he was made com- 
pelUble to grant adnuniit^on of &e intestate’s goods, to 
lua next, and most lawhd friends, who were tkerel^ authorised 
to sue for debts owum to lum, tsoA sulnected to suiH for what 
be owed. But hi ^ case, could w ordinal} have been 
sued under thMhtatute of £dtu. 1. or compelled to grant ad- 
mmistratioa under that of Mdw, 3 i the intestate left no 
effects to be adlhkiistered. The defendants aire merely le- 
i^vers. Tbi^ cannt^ ba medy nor have Aey any right, mickr 
roe letters ^ lu&thuslr^n, to retain for any cfebta due by 
the hites$ate to ^^nwelves. It was absurd to moke out the 
lettcM of adminUUatioia m the itsuul form. However, the 
danse, pronet^^ ^etjta the defendants to act for 
the use and beiFr>fit of nis mdosty. ‘’Ihe effects vested com¬ 
plete^ in the crown by ^ rnTfeitufe, but as tlm insurance 
W0iee mflered a maternd hymy by the veiy act in consequence 
of which idbe fiovUntare to^ pla^, they had a fair equiiahh 
cla^ and fhew haw received an audioiity to collect. But 
atill the itrut is and the crown may dispose 

the ^enla, when ddlccted, as it thinks fit. Because it 
^ h» the cate of Mamtttgv.Nffppf that the kiiig 
oouMxrt ^gmia such an authodty 1$ letters patent, the^piac- 
tioe has been, fcNr^hhn to send to the ecclesiastical court, and 
to have a.^t^u(y appoiatod to collect die effects, for his be- 
Iw. B wodd atntogiei if diis assertion of his right 
shovM be c<tos«nied to<l&reet that toiy pght, and to entitle the 



anstoer ^ ihitpoletttos of administration 
have bceoVwM to ^ phnioto,^ which have the effcpt, 
^Utokiug jdtoit hiitotord>i«% the debts/ If the plaintiff 


U» wt8 loto ^i>f iirerogatives, and t£e title 

of ^ croum.fouud or hy w h^tddtion, be ^vested 

by the aprp|tjt|to^le^ttotfcid^ca^ 

ttlWl 134, 
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This is not a he^ practice. It is of course for 
the treasury to assist parties in such cases, when they can 
• shew such an equitable right. I admit that the crown does 
not take the goods of felons subject, tb their debts. But 
although, by the prero^tive, the property vesta in the king 
discharged of ail demands, 1 insist that he may wave, and 
that in tins case he has waved, his prerogative in. that respect. 
He may exercise the.prero^tive of mwey, ht* regard to for¬ 
feited pro|jerty as well as life. Though this= branch of the 
revenue, by the civil list act, makes part of the a^regate 
fundt yet an express power of dbposii^ of it is reserved ^n). 
As the power » undoubted, the only question is, in what 
manner it has been ^emi^d' ih the present instance. Now 
it seems to be clear that the croti'n has directed administra* 
tioii to be granted for the general benelit of creditors, re- 
seiviug a right to (Hspose of the surplus; which no doubt 
was inietided for the defendants. Is this hiccmsistent with 
law \ Most certainly not. I'he ordinary is bouiui by statute 
to grant adminktration for the payment of the intestate’s 
debts; buL even before any positive (hrectionr ^ statute, he 
was bouiKMA conmmee so to do, and the chawellor would 


now, inde{)ehdcnt of any statute, cohijiiei him. Here, both 
the crown and the ordinary are concluded; the crown, by the 
manual; tiie oir^nanr^by the letters of admmistration. 
What was the intention of l^ecrqv^, as' it is to be collected 
from the prorcedingsf ^e letters of adinil^stration were 
granted u|mu die application of the kiiig’s advocate general, 
in consequence of a warrant froiu majesty, and by them 
the detehdants are, (in the usual form,) expressly directed to 
pay .die debts of the Hie, Concludii^ words can 

only mean that they ai» hjl^oiiht tii’hb ntej^y^r the oiw- 
pius^ All. parties interest^ have cmicimed. to giving validity 
to, the letters of adminis^tion; the kih^ bycommaudii^ his 
advocateUo apply for teemr thoqrtSnaty, by granting, ^and 
the liefendants, by them. - 

Lord iilAWSFiBLlir asked;, if tliehi were many instances of 
this sort, (as .hatlbeen thO dirgumefit for, die plain- 

tid;)'and.it's^iWeff to,for the 
-?• ■ niathial ’to the cre- 


ditor ^ohaa'piosecoli^'^locwB^ 


His Loidslup dhtthi't^^ the 

Case was wl^,.0ie pWui^R; Imftdiiat’tiicSe Was' a diffic^^^ in 
point of Ivt/f't'iz. i ^tdd in the ^ could 

oe waved of felitii^hhed ^ atiy other way I>ut Ity matter of 
rtcoi^. Thelhig; fils jonj^ip ^eem could not, 

in penot of law, resbit to the'ecctesiaslical court for admitu^ 


stratimif 


vested the whole in 
him. 
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btm. But tiben Imi asked, ’whether dted^Reedants, who had, 
dt facto, accepted these letters of administration, could 
Msoit obj^,to mem, Tbay were not, he said, void on the 

against of thm; and, if ^ley had been gfhnted irregnlarly, re^ 

JoHNson. cowne should have been had to the ecdesiastiral court to re> 
pealtiiem« 

W 1 LI.E 8 , and BnlLsn, Smlim, were of opinion, that^ by 
tim acceptancesof tfaCjifcettm of admkistial^, the d^endants 
wer^ieclu^ ftom q[iktotionif^ their vuidity,and operation, 
and BuirLSH, Jiulk*, thm^t that, lor that reason, none of 
the evidence, which tended to hnpeach them ought to have 
bem recmv^ at the trial. , 

AshsukiTi cenduied^hi thhikiim, that, if the 

Inters of addHI^nt^^ Itad been in tiie usual form, the de> 
fondanti vrar^Hnidr aocs^nce^ bound not to queHioii theic 
validito. Rut w la^ ihat^dke ecdesiastica! court, hi this 
case, had no vAeit^ tutlhdthy to mterfere;^ that it vas only 
authorisod to ^ in cdnM|ueiiCe tf foe vgn mami il, and 
f 548 ] t|i«L8l«or#sgtofoe Hm foe manual, the adtnini> 
atrantm vma to WfrauiML whlout any qualification ui favom 
Ofedfijars^cur foo han^t foe crouiL <uad fodMefcndauts 
wave to m mi foey would duly account to the 

crows, la^fficbnastteaf court, therefore, bad .exceeded 

its aufoorkh aod foe letter* of aihmiusttation, in as far as 
toded foie pnffocnt of foe ddbfo, were a mcie nttUit>; 



tbit ha bid a good grOkldd to oetit^ to be paid before the 
delqiidtoto wd *88 wriid^ if foe court shouid'decide 
that foe ecidcfoisfo^coiKti coeli^ hy such an act, divest tlie 
prop^ of foe efotov h daggstous pfooedeut might be 



court tofo djM, to eohpdcr tilt fois day, when Lord 
MiibaFtxui duMtoil^foifo nnaphfiouk opinion, ai follows: 

X^ord M 4 i<t 9 ri|^X.kf^ folW itiilitig foe case,).-Cpon the 
whole of fod me^ ttr-w*! ^ ^ counsel for the 


dafo ml artiS a!' foat fos 


«pai 
mtjsger or 

^wehrp 
of afonhif 


Xonu was vested in 


. of foe suicide found 
Ohfy be invested by 
r apb^stration «ne not; 
i|ierefoiO|M bad no rh^t toVcover agumst 
~ oudldto to foofarobr of foe crown. 

'TcsOAiidmiltlpfo 
' ott the of them. There 

for ihe1inM|ff ufo.^ Suddoie Xoire bad a bastard, 'or, 
being legmate,,hid oM trithont tfof of km. Ibe 
kktg, m such case, would have hfotm, as uHimm ketrea, bu\ 
subject to fooddbtsof foehiteiiite* Not beiag'n^, we foink 

the 
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the court cannpt, in llui cas^ enter into die question, who- 17 $o. 
ther the letters of edmioistsadou are foidaUe: and the gcoumi 
of our opkuon k, dial the defendants, who lutve accepted Mroir 
and acted under fkem, disll not be peimitted to deny dieir agatn^ 
validi^. That lajut'teriiii and we «re of opUiion Jouvh^. 
the evidence on thirt part of the case ought not to have been 
admitted. 

* Tha poitea to be delivered to the plaindll’. 


The King against Whitbaead. 


( .,19 ] 

Tar»drt>, 
Ss.b Nov 


A RULE had been <ditauied, in JElaOer 5RPn> SO Geo. S. a nnwau 
to diew oaiw, why a certiorari should not issue to wiHuutiiLto 
remove a convictiou, by the commissions of excise, for iyitlie 
die double thatiea on bW(a), into tliis court; and, in the tniuiniMiionei« 
same term, on ffetbtksday, tl^ 2 dth of Jpnt, cause was d 5 ^,“«R 
shewn, hj tha ihUcitor-CceaenL (Waltacef) and Wilson 
Dunmng, JOaveaport, and H, Cooper, argued m support of 
the rule. , 

it was opposed on two jjpouads; 1 . It was contmided, 
that a certiorari would not lie, in any case, to remove pn^ 
ccedittgs before thd commlssioiiers of excise; 12 . That, iu this 
case, ^ere were not sufficient reasons, laid before the court 
to induce theni to grant the eertiomri, even if it would 
he. 


Against the rule, on the general qnertion, it was said, that 
diere was not a single e*M»|^ since Ihe first ertablishment 
of the board, where sinh a writ had ksned, aldiotigh th^ 
try several thousand causes in a year. As statutes had 
established acourt of appeaL^^Aof w^ the regnlar course of re< 
drt»i, wfaidi the {eg^latum had pointed out, if parties thou^t 
them^ves i^gnieved^by the determiiMtion of die commk- 
doners. Bwi v, partndgi(a) was cited, oa a case in 
which k been ^d, that, wi^ a'JurisdictiiKi is vested, 
by act of parliaaimi^ ht ctwnmissioneis, a eertibmn will 
not lie, unless it appear disc they exceeded dieir jidi 8 > 
dictiqii. V 

On me otbst^ wda, it wns hulsted, that the pase of Ball v. 
Partridge luul bwn pveMtiMl p]^ and the daily prac¬ 
tice vllu it. It was an authoiaty incident to the court 

to remqfve every comdedon, and could* mily be* tai^ 
away expAps tfbqrds. Jm many imses under the excwe 
laws, t^ power of gating cettsoTari if expressly taken away, 

wfai^ 


ftf) Under 13 Car. 2. c. 24. §33. ^ [l] v. Bloreis, T. 33 4- 31 

(«) J3. E. T, 18 Car. 3. I Sid. 206 . Geo. «. 3 Siur. 1040. 1042 
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which is a stroi^ argument to shew that in •!( othn cases a 
0eriior<m wUI lie. Thus, by 6 Geo. 1/r. 91 . §90 ftSl, it ia 
expresd^ taken away, in the cases there specified.—Several 
amarines woe citedCi^*^ but no clear instance of a cettiorari 
direi^ to the eommissiom* of exfue^ld be shewn. 

The case stood over f<Mr the omnion of the court, which 


C *550 } ^ d**liv«red, this day, by Lord Mansfield, to the follow^ 

e a fl B niaifr ^ 


Lord MA)isFtlELD,<-»Th<Mi£^h industry has been e^i- 
no cMe was produced tn whidi a eertmari has been 
granted to mnove proceediim before dte commissioners of 
excise. This drcnilistance ai^ affiirds a strone groimd to 
saspeet timt none h grapdi^i for. In the toult^icity of bu- 
aineBs irbidi nHfilto banojlto them, it hi natund to suppose, 
that foUMlrpnii^, ^bhiMiikded, (whedier right or wrong,) 
with toeirdotoSttiaatioaLwould hove wbi}n.d to lemove it be« 
fore another tnbwud. «1rais has induced us to make further 
researcbea than die argiitiM ki»gested, aad to look veiy at> 
tenttv^y into att ^statutoa dn subject, the statute of 
6 Gen* 1.0.81. tdantoj/Wlndi unat not observed upmi 
nithebtoj bmseeitti^nwiterud. It is the 8Sd secuon. 
By dm diaise i^medhAdh ptoeeding, 8t,) a jhaf&tme of 
arntek, mi, spints and iii0iig< wafers, is created 
in oertaio ctm, ant^ In those cm», both apj^, and certio* 
rati, me tshen awgy. IW conies tbe section to which 1 
nfetf whndt inBleta a petnd^ upon the removal of sweets 
withtAit cetdificeto, mia enai^ that dm sweets diemselves, to* 
gether with, toe casks *18 which tocy are cbntained, shall be 
forfidtsto aad'iialde todle asM by any officer of excise. It 
toiW^dajM^M and aeisures of 

ip toWpWgifr toto aW’twsrt ntoeryor/etfime, and tor* 
ftyt% mm Itojit told til8cr* Asb. dtati or tmgy be made, 
or hi of to gel, or acts, whatsoever,. 

^ to Mmm «toiie» or to any other duty, or 

Meei oommwstoners of 

*towMw®nw(^ ps8 i wl toii i fs^ w toe same ways and 

ns is,* and aie, 
pMittSK^Nliod, or appoiuted, to 
bn dciieytoto wtoWstn hrmeVrum, spirits/or 

to w wnd tbaf sudi 

« ptoto^'toerwto Mpt^btoUtototo anyt^pM^ or 

" to promion, to the 

‘ ir^trary 

niia ^ % 

ft**' ® Of Cettycr, Jusacp, 

V. Theeit, 9 M Itoyw. mS ^ 


If 551 J 



IN THE TWENTY-FIRST YEAR OF GEORGE III. 551 

« contrary thereof notwithstanding/’ These words are cer- 1 ygo 
lainly very comprehensive, and seem large enou^ to include 
the present case; for this is a forfeitum ttf double duty. In The Kmu 
t^ information it is staled, that the said Whitbread hath /or- asamst 

fitted double the value of the ^id rates and duties of excise, Wnit- 

and the adjudication is. That he do firfitt^ bte. But, besides brk an. 
that tlm IS the nature coostmcdon of the words of tiie 
clause itsdyr, such con^ructioa is greatly corroborated l^y the 
statute of I Geo. a. si. Si. c. Id. |3. which WM made ex¬ 
pressly for the purp^ of o^iatu^; some doubts that had 
arisen upon the general pemuiig of the act of 6 Geo. 1. 

This thiid section of 1 Geo. d. e. 16 . after inendoniog the 
22d section of the former statnfo, proceeds thus: ** in ^hich 
o clause some gmiml words axe mentioned|||||||^n;erm oi^r 
" firfeiturei to be*made^ from and Wny virtne, or in 
** pursuance of Ooy act or acts,** fpi. Ofm whidi won^ a 
doubt hath arisen, ** whether, ^ei^neraUty thereof, the 
** right and liberty^ of appralitig to the commissiopers of ajh 
feats, from judgments given ^ foe coifonissioners of excise, 

« IP -canses and proseentions on account of forfeitures and 
f ^ f/^€uces lelatuig to foe duties of excise, fuid the jurhdic- 
^ Bon and power of foe commtssfoners of oppeafs to hear 
^ and determule such appei^, and sisor foe*ri^t and liberty 
** appealing to foe justices assCbibled at the respective 
** quarter sessions of tljs p^<^, in cases where judgmmit 01 
** judgments happmi to be men, by two w pnore justices 
** ot foe peace, in caiuKW and prosecutions before thm, for, 
or on account of forfeibireB, and t0mces, respectively rc- 
** ladng to foe duties an mid^ 4^c. be not taken away, and 
** repemed; now, for imdpvoidiiigoil such doubts 

** and questions, and dechnri^ and re^almsMng foeyight 
** tmd liberty of appeoBng, in foe respective cases Wore 
" mentioned, be it «HactM,Jtfaat nafoer t^ said act, nor 
** any clause, matter, or thing foarW conhfoied, did, or dofo 
extend, or shall be construed to eatandi or to have extended; 
to take away, rcpeal> or alfnr; foe ikht and Ubei^ ap- 
'' pmKns, in foe raipectivo fiitii latmp mendoned, .n ^ 

" any of them, and rights aod Bbeii^ of appe^n^ in ^ 

** respective cases baj^ tn^CBitd, and foe several jurisdic- 
tions and powers, as wel) of the eommtssiODers of appeals, 
i* as of foe jiisticaa, of paane* assembled in fomr respective 
** quarter sessions,, gbw, is, nnd andouglit to i^timie, 

" and be in the same (digjbt and condition, as tlie said right, 

" liberty, jmisJetions and ponws, respectively was, atrf 
" were, befortf foe mating of the said act." It is ebseryeable [ 552 i 
on fois claaue of the statute of Oeo. S. that, in speaking ol 
the dottbte whether the i%bt of appeal IVas not tucen avsa}' 
from judgments Iw tlie commistioners, in cas«» of fir^dtures 
It adds, ** and (maxes relating to the duties oferdse,* whicl 
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CASES IN MICHAELMAS tERM 

1780. diat the legislature <fid net mean ^ific forfeitures 

only* Indi'also pecutttuty forfeitures, and, (ly mentioning ap- 
The Kmo peah only, and not c^KtomriSf (which are spoken of in the 
aj^ainst saitie in die act <fi*Ge 0 » 1. und, if there was a doubt 

VfuiT-, about *ili6 onn> them sktist l^ve been the same about the 

BABAO. other^) it seems oiaiti, diat th© legislatme intended, that cer 
HorttHt should be taken away, and that th© right of appeal 
only should remain. That tt was thought such a dUtinciiou 
was pr(^, and dlat an ought to be preserved, in 

cases where the cerfrorun was taken au^y, is pldiii, because, 
with regard to bides and mel^ respecting which the appeai is 
aaveiL 1^ the statute of Gso. Q. the ceHiomn is txpfessip 
taken awfig?, by 9 Jhh^ <t. 47, and W Jiin, sf. 1. c. a. 

H S7 (a). A# ta,jdie eases whira weie cited at the bar, most, 
^not at all of utoto, ar« iiaj^tiGable to the present questiob. 
The jiwu^/tnous case in imkeid \\*U'» behure the statute of 
lOeo, 8. * in Whitft lb4 court <»< Mu/tequer 

look oogniaance trf ^ cn#, be^uje the/object matter a|>- 
pear^ to them not to he^within the jurisdiction of the com- 
musaoners, Li J2rr v. Tiadat, the a^lication for the eer- 
fterars was Ott'^tha part tha crowu> and die judges ^id, 
the mold npl nr pumduded but by eximess words, and 
dm hhw is named; ilor con It be sujipoded that ho i<» 

wrthtn Bie icasoit for awayt^rfibrum in any rase, liz. 
to ]M0vent vmcadioo and de&y. The pnly case which seems 
taapply, w dmt of Rav v, TkHd. Tlu^ indeed, was a cwk* 
betoM justices or the pMoe^ but the statute of 6 Geo. I . ex¬ 
tends to jHOceedings before them. It does not, howevei, 
appev, w thpre was any litigation^ m that case, about 
granw tiie omfmiwtv, fpr toe mentions only the aigu- 
ment tor, and ^inst, supportotg the coiwiction, and it is 
probable toe prosecutor b«»g advised that it mig^t be main¬ 
tained,^ (which wm toe deaston of the court,) he did not 
toink it irorto while to ot{iem to the eerthrurL We are all 
^ oimnon^'toat, in toil *smt, a e^iioran does not lie. But 
^ ^ if it did. it mbst,h« gttntiitd ennm catwe dic!waj[<33^], and, as 
i i » tile 0lda!oHe misupnon bf ton present application, do not 
prod^ any ujkmiid itiwi of jutodtotom, hut contain 
objections, to toe*«Htofwtiuii ait timtAkviti, the court would 
not grant toe i^rtiotori, V'toey had power to do it> for ihosi* 

, objeotkMia ato, mure ptoperly, the sobject matter of an ap¬ 
peal, Aid tim detondant haa.pot. chf^-to niaort to that 
remedy, . ' 

diitoargadD] Ct 

• * < i I " 

A * *1 a ' * 

f* nmde* of iSTalipand Ojv«*, at the sawr* 

791* ifWr(8)/ time witoT toh, dud aere discbaiged 

TIJ ibeie were two other .ralea of ai too same time, without ar^iiinoni. 
the s^u sort, which had htoo ,<ib- £f IIJ] The foUoaing cum* was de¬ 
emed by two other bmwera, of too termined, JU. i3Qio,9. 

* ah»* 



justices: 
^%i\v4l be 
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1780. f^oncc (</); nnd can (U*- 
cide, whctlicr the j«s- 
Tl • Kivr I’ollnv'od a'*y 

of cmi- . 

\vuiT- striiCtion. Tlic clficnd- 
S\v» ;ip.s, that shv i,*. a 

x»x%LAxi 4 : , » * , 11 ^ 

' crjpplc, and unable to 
stir without crutches; 
that llip ;tea \yaS 'found in a barn 
120 yards from lier house, - imd tlje 
apirils at the distance of a quartor of 
a mile, uv a ditch adjoinin'; to her 
land; that there was.no evidence of 
her knowledge before the justices; 
that, in fact, she knows nothin." of tint 
jgootls, and had no interest in thoin. 
If all iliis is true, she onglst not to 
hav'o been couvictcdi—'J> "I’here is no 
statute which has taken away tlip, 
rcrt/oriin^ in a case like the present. 
The art of H G'«o,3. c.SO, ^ l6\ has 
no words of reference to those of 10 
Cio. 1. c. 10, ©r of 6‘ Gro. 1. c. 21. 
The dehmdant does not ohject^to the 
forfcitiux- of tbe tea and spiril?; as 
to that pfdnt, she is willing ad'uut 
that the c*)ijdr'rrniation is cohclnsive, 
bnt m)t as to the treble value. The 
argnmetit on the. otlu-r side. 5(ern-> to 
be, that, the general cl.iusr.' in 0* 
f. *21. takes away tlie arthrari in all 
cases. Kut it has Gen detcrinined, 
by the doiirl of ExcJkcqwt t hV.tlie. case 
of If^otekk V. lf^AH>!' {b), ^that tho 
words of that statute are to be strictlyj, 
and literally,;.Construed, aJidscveYut 
subsequent stflfutes hiive, in express 
tenns^ tak.cn away the' cerfmrtiriyit}.^ 
pnftipnlai’.cast's, whif^h would hiiV'^ 
^eefj-":6nhdccs.sary if it had been al¬ 
ready taken away m utl cases by 
jGcd'. 1. Thus, by S G'o. l. e. 18. 4 ll>:; 
it is takeni away ifj the particular in¬ 
stances there inentioued. Van it he 
supposed that jikh ;i provi.sion w'<jiiid 
have passed y'eurs only alu r 

6 Oeo, 1. if the same tTiihg had bceh 


(а) Vide Rex:V. Rhd,aupm, p, 4S(>. 

( б ) Sceux.E. 1722 . Biinb. 106 *. 

(c> 21 Oco.3. c. 53. 


already doaic by the act of that year ? 
A siinilur express provision has boon 
mentioned on the other side in 10 Geo. 

1 1 . c. lU.j and there i.s one of the siuiu- 
sort in 23 Geo, 2 . c. 21 . § 33 . What 
is still nVore remarkable, in an act 
which passed so lately as 21 Cno.^'i. 
calledThe Cocoa act, a guiicral clause 
was introduced, which enacted as tol- 
lows: “ All judgments of the c^»ui« 
niissionets of e.Kcise, or iustice.s of the 
peace, within their resjU'Ctive jurisdic¬ 
tions, for the condemnation of any 
commodities, goods or effects, seised., 
JUS forftiled under this, or r-'% uf/ici 
act, or acts'ot parliaincn't, relating to 
the duties of excise, or other duties 
under the muiiagcnienl of the rom- 
missioners of e.\cise, shall b<',aud sliaii 
be deemed and taken to be, as final and 
condustive, to all intents and puriioscs 
whatsoever, as any judguienl tor the 
condemnatioti of unv Cotnnioditii 
goods, or eilects, giv«*ii In his iVlgi's- 
ty*s court of E.ir/tcqver {•:):" Thi‘i 
clause was objected to in the Hoii.se 
of Commons, and agreed to he ex- 
pyuged ; but ha^'ine somehow oi 
other remained in tbe bill, and re¬ 
ceived the royal assent, anotiu'r act 
was -brought in, ami passed that very 
session, for the purpose of repealijig 
it{d)r The clause, and thp, repeal. 
WOU'M l>een equally nh^gutovy, n 
tho'effect of Cifo. 1. c. 21 . § 2 * 2 . 
had been us gejieral as is contended. 
'I'lujre have, iu fact, been many cases. 
-xrhkpiCcrtiafaris have issued to remove 
cunvictioft's pnder the excise laws, and, 
as the late determination in /ita r. 
If'Aiibnadf it does uot apply hen*, he- 
cadie tlmt was a ^.oiivicuon hv.ilu* 
ci)nimissi'oacr.H of excise. Very soon 
■ after the- aicf-iof U Geo. 1 . c. 21 . tin; 
cswkj of-iic.r V. happened, wliiclj 

is; reportoil hy SfrangCy and also l>y 
Jiaymo^tt(e\ who must have 

know n 

• , ■!' V 


(d) 21 GVo. .3. c. fJl.. 

(G Af. 11 G'co» 1.1 Str, GO 8 , 2 UL 
itflpii 1375 . .. . . 

'/ ’ 



tN THE TWENTY-FIRST YEAR OF OEOR<3E 111. 


brtHijTUt l,y the jiartv 
I'oiivicu-vl. X bill ot i‘\- 
Cf'jiti'His is How ilejtoHii* 


known the inuntion of that statute, 
havinj,' been HolU’ifor-Ocntriii ‘aIh u it 
passed, and a judge wImh the ea.wi 

was deeideef. 'I’o case may 1 h>, iag, uliicu lias h<'en set*, 
added those Her y, TAe Juf,tic('ji of tied by njiMeieeiU, in 
#S'otf///<T/w;ijf/>rt (^/j. which is iTportoil by ■ * 

Jianitn'ili^ofiy and the rule tor the 
en thrari entered in the rule-book of 
the crown-office, p. •S-Jv', and after¬ 
wards made absoliue; a second easi* 

Of Re v V. TMr^); B, v (on the 
prosecution of RcdJjHrn) \. JUJilfer 6,' 

Reeve. Justices of JhrhsAire f AJlf(de 
Evelvn tV i^ush (i)-j AfeMuuhr v. 

The Jvslkfs of flerAshirc (k) ; /{«• 

V. The Jvslicvs of Essex (1) ; and lies 
V, 'The Justices of Su(folk (m). 

ff'aflace. in le.ply,-—' 
f 565 } The coinmissifmers ami 

jiiStii-es of peace are put been argued, oh the part m 
..exactly on tie- same fnoting, by the sccifter. un t'va>'groiiad.-.; ii 
\j)iitcrcnt statub'S oh which 1 rely, 

;^*j^pin tlie limits of tluir respective 
j'e^iSdicUons, and, therefoie, aUiimigb 
iho casi; Ilf Ilex V. // Ait bread arose on 
a conviction by the ctmuiii’j-ioner.-., it 
is a solemn decision in point upon the 
present tjuestion. Several of the cases 
now cited for the defendant v\eie men¬ 
tioned in that case, particularly Rex 
v.TAccd, to which ihe answer was. 



'Mu' KiS' 
against 


orOoT to bring that, .Wmr- 

ipieiitUMi beion.' it.lv. iinn.Mi. 

court (a).' The ejau-^.- 
in llie. C.ocoa act* was leii. in hv mis. 
take, and the officers ot ihr I'jov. u, 
of tlumselves, brought in I'tie ;,et i.> 
repeal it. It was agre-^d to ia- tnnii- 
ted that the point might first be de- 
terniined. 

Tlie court took lime 
and, on li\ditcsdistji ilic K* 
hruunt, l-ovd iMA.v^nn.o 
their opinion, b' the loilowij- 
l,orii M i.vtsvip.co,—'rUiii 


mider ; 

ol /'c- 
I iivi-rvd 

1 etieef; 

MSC ii;is 

lie pio- 
1. I !i it 

by law, a certiorari, is not gv iital l 
S. Thar,' if there-were ti pei 
courc,*iii their discretion, r- 
they ought not to do U in en liie pie- 
sciit occasion ; liecause t-;c ^y.ftiou 
i' upon the nierits, ,nul not » tkeiu- 
riMliction. 1, 'i he case of li-r v. 
ff Ailbread has been cited, as in point. 
Ou tlu' other side, u is said, u 
docs not apply, becnu.se the comic- 


* 

in (he 
OMiU ir. 


tliat the objection was not taken, Th<? lion tlu-re, was by the coniiTiisbioneii. 
new cusm^ tiow meiuioiied all parsed V>ut w<; lifb all ciearK of opinion,; hit 
Mi/i , 'J'iiere is no hardship iu there w'uo di-Stiil'ction in tiiai iv.^jiiCt. 

.1. _ . .. 1 .■ -I. . 'HI... •._.... I... .11 ..L .. 


taking away the cerltorari, for tijere 
is a remedy on ihc Hunts, by an ap¬ 
peal, from a conviction by justices, to 
the Ajuarlcr-sessiiuis j and, unU’S.v in 
iiiattcr.'S of Jaw, or form, a defendant 
would liave no redress,-if a certiorari 
were allowed. It is not jet .settled, 
whether a convlption befoiv justices, 
or the coinmissiouors, would be a con¬ 
clusive delence agii'ust an action 


The juriMlictions, by all the acts it- 
lative to the excise, are <ii^ti'K’{ in 
tiieir limit.! ; that of the Coiiiiiit-.-ioa- 
fci's IS within the bills of mortality; 
that of ju'ticcs, in all other places; 
but, in every oiinr point of view, 
their powers an- the same; and, 
wherever ih@ statutes take away tho 
certiorari in the ease of convictions 
before the commissioners, they abo tlo 


C/} M. 3 G-. 2. l R^mrduf. 945,' 
(g) T, Sf 5 Geo. 2. 2 Barnardist. 
16. 73. 1 Scss.Ca. aU edit. 417. 

(A) R. 17;GCQ.5. t 

(i) M:WGeQ,.^f 


(A) M. 19 Geo. 3. 

(/) 1779. Qi(. the term? 

(m) Qw. the year and term f 
(ayi lieHeveilncvcr was argued. 
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17 SO. 


Tbt King 
a onst 
\\k u- 

tn 6 Geo. 1 


so to convict ons bc- 
f'ntt ’usttus Uow(c\ei, 
notwithstimln ^ 
we think jRta v /i hit* 
bread is t it an ai'tlio- 
iitj to t’ln cm this cist. 
l!iat was a conviction 
on i.sMi itc Iona; jHior 
iir 2 r 2k 

bi’pposm^ it, tliuiou, vkii, tint 
the a( tot 6 GiO 1 lakes aw t the 
eeitman in tk ta'^* oi all to*ttUu s 
and pinaltits ii» it«d Utoiv ihv-t 
time, It does not mctssaiih follow [i], 
tbit it i» taMii away m < isis oj kj- 
fcituiss and pcniltKb nuiodectd 
since Ihe tounstJ tor the piost- 
rutoi ulicd on ^ ,i9 ot Jl Geo. 1, 
€ JO ai d < oQto’dcd, that the gincrel 
uoids of that cl iL>citact tiiosc ol 
lU Gio 1 .1 10. ^ kS. as much as li 
tky had been cxpiessly lepial d 
]his IS Ciitaiiily tim, as tii th u i*i 
and modi oi pio uiition and <on\u. 
tion, but u IS n-*T a consequence ih it 
It Is cquallv tun, as to what %h di, oi 
m i\, b" done utter c on /ic lion ft t' is 


K not clear, ind we think it is not, 

the n thi uid (m i il i ute applu s, t < , 

that nothin' but ispuss iu«ati\c 

*Hmds shall take uwa> vlu juusdiction 

of this couil 'Ibis cpinion is toi- 

tilnd bv the wot Is ui lU Geo 1 
«> 

i, 10. ^ 43. and by the sctond case ot 
Rii V 71^tu/[+ lit] b> jRfi (on the 
proscruiioti ot UtohatuJ \ Millet^ 
and the oih( t cas* s which h ive btcti 
tired, for, thoui,'! the ob|tction dois 
uutappi n to have been tdken in those 
caws, that vciy nrLumstance shews 
the general sciHcot IVtifiimitt llal\ 
and wt au, thiietorc, all ot opinion, 
tnattk uitoratx is not taken may 
ift the pus< ill case. 2. But, the i lo* 
tion has ken made, not on aa ob)t c- 
tion to t'n luiisdiction, but on tin* 
nuiits, a *1, in Uet l\ hithiiady 
thccouit It ought, that would 1 ne 
bt i 11 a suiltin nt uasou lor not maul* 
1 a (t'tiotait^ It It bid kni othir- 
wi>i fonpeuut '\c all adkre to 
op moil 

I he luledibchaised 


ff IH] That was a tonvidion on c 30. ^ 27. The forinei east ot /te* 
a < lauac in this very ai t ot 11 6ce 1. v. Tbudf was on 8 Ann, c y. ^ 10 


fr] ^ 0 , where one *tatuh subjtctvd 
an oflenci td conviction befou u iusp 
tice, and took away urfiorart, mil n 
subi(cqu«nt statqt' lavi jtm dictu ti 
to the sessions to miltct tin elm pu- 
jiuhniciit /or the mme off* ue^ hut iIhI 


not expressly take aw a) ceiHoran^ the 
court khltUatlhi poacedings bcfinc 
the Sessions weio icniovahlc by ter* 
Hotorlf and that the conviction betore 
the jUsthe was nut. R, v, TtirUf, 


t 


'The Jind ofMieHAthUAs Tem, St Qborgc HI, 




CASES 

ARGUED AND DETERMINED 

IK TUB 

COURT OF KING’S BENCH, 


IN* 


HILARY TERM, * 


IN TUF.twenty-first YEAR OF THE EfiGN OPGRORGE Ill. 


Pearson against Iles. 


1781. 


Januarv. 


on the statute of ,5 r. 9 . § 12. the fvrilwr re- 


are: 


A CnON of <febt 
M'Ofds of which 
That if any person or persons, upon whom any process 
out of any of tlie courts of recoitJ, '■^thiu this realm, or 
ffVes, shall served to testify, or depose, concerning any 
anise, or matter, depeuding in any of the same courts, and, 
having tendered unto him, dr diem, according to his, or their 
cimutenance, or adiing, such reasonable sums of money, for 
his, or their,costs, and enlarges, as, having regard to the dis¬ 
tance of the plac^, is necessary to be allowed in that behalf, 
do not appear, according to the tenor of the said process, 
having mt^a Mhd reminable fet^ or iinp^dintent, to 

Uic cdutrary^. that '^011 ;the party'making ^faulty to hm and 
fwfeiti offence, d? 10, and to yield such fmthcr 

recpmpencc to the party grieved, as, 'by the discretion of the 
ndge of which the said process shall be 

avv:udedi^cCi^di^^>il!^ ’tlie loss and hindrance that tlie party 


toinpiHce riiv<*a 
by b F.U f. 9. 

^ \'i, ugairst a 
VFittiC'jfor non- 
aOenSatice, miW 
lie arfcsicd by 
tfae covirt out of 
wlibh tbc pro¬ 
cess b&ucd, not 
by the jiny, os 
ji'id‘,;c, at nid 
firins. 
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1781. 

Pka 


I 1 .KS. 

3 


I 558 3 


procured th(‘ ."-•liil proct:ss --iiull bustrtio, f»y reason of 
liu! non-appoar;tiu:e of tiic bciid '\iiiHS'., or Avihieases; the ^aid 
^bewra/ anm'' lo Ik-, recovered /»// ///c ptuii/ ’■■0 {iiicva/, 
ap;aii).st the offeudev, or oft'endeiJs, bv action of debt, biil, plaint. 
Sc." 

The plaintiff hud iul’pirnned tho defcrnlant to attend, :is 
a wilntrs, on the Jiiu! id'an ijcclment, in nhioh he was lessor, 
and h»d paid him a fpiinea tor his attciidancc, but when tlie 
cause was culled on, the derendant was al>.sont, and the 
plaintiff was non-snited j upon which he brought the present 
action. 


I’he first count in the dcclnratinn stated the prf)cecdings in 
the ejectment, the sul/pcrna, and that the trial came on, hut 
that the defendant, not regarding tlu* statute in such cstse unde 
and provided, nor tearing the penally therein contained, al¬ 
though then and there solemnly calhai for, did not ap[>ear to 
give his testimonv, although he had .no lawful, or reasonable, 
let Of impediment to the contrary, but refused and ueglccteil 
so to do, in contempt of the statute, and that, ])y reason of 
his neglect in that respect, and, berau'-e the evidence he would 
have given, for the said Riehaid Fenu, (the plaintiff in llus 
ejectment,) w«)iikl have b» on inaterinl, smd was necessary lor 
the suid Richard to pro\e and inainlaiu his said reeiieil declu- 
ratiou and the matter therein ctmlamed, the. said liv'lmrd, 
for want of the icstiimmy of the defendant, could uol .‘ai’ely 
receive, and ahido, the verdict of the jury, but, they having 
departed from the bar^ and I’.onfcired, anrl agrcei!, among 
themselves, and then roUirncd to the bar, t]ie said Rir/iard, 


being solemnly called, dul not come, nor did further prose¬ 
cute h'ls said writ; that judgment of nonsuit was afierwartls 
entered up against the said iiii:finrd,vMd.£id awardedagainst 
him, for costs and charges; that the ejectment was com¬ 
menced and pi-osecutcd, at the expeifce, and for the hcnefii 
of the present plaintiff; and that he had paid the T4.') lo the 
defendant in the tjcptmenl, to avoid the execution on the 
judgment; that he hshl, besides, laid out, and t‘xpended in and 
about the prosecution oi the >said recited suit, a large sum, to 
wit, T-'Ja, and had also sustained damage, over and above 
tbo&e several sums, by reason of the defendant’^ not appearijig, 
to the value of £ lt)0, and that, by reasmi of the said pre ¬ 
mises, and by foti'ce of the statute, an 9ctioi> liad ucciiicd to 
the {ilaintiff, the pdrhf aggrieved in ibh behalf, lo 

demand and have of the defendant, tlm «um of <£190, to wit,. 
the sum of TlO, and bis said damages. ^ 

There w'as another count, staling the proceedings in the 
ejectment more briefly, bwt to the same effect with the first, 
pxcept that it alleged, tliat, hesides the guinea to the 

defendant on serving the mbpanhi the pyintiff had also pi«»- 
mised to pay him such further as 

'-i*- ;V.‘ his 



IN THETWENTY-FIBST YKAR OF GEORGE IH. 

bis rcilAOilublc uiitl cliur^cs stiould iiinoiuit to^ over mid 
above the said »uinoa[l]. 

The verdict was, “ I’hat, as to the said sunt of ( io in the 
last, count of the said declaration uu’iitioiKd, anil us to the 
sum of t'lO, parcel of the .flSO, the daniaj*t s in die said last 
count iiieiitioned, the dctendaul owe.'' t'le same -.cveral muus 
and C IO in muiiucr and form, ISr.'’ anil an acquittal 
as to the rc.st. 

in llnstev Terf/i, '20 fjleo. 3. a rule was obtained lii shew 
cause, “ why the plaintiO'.should not have juil^'ment for rt'80, 
f't/'r. hh owu costs, aud the dofeudaut’s in the ejectment,) 
bcsidc.s the penally of .t'lO, ami also for the costs of this 
fiction [2], to be taxed by the Master, for a further recom-^ 
pence to him, as the party grieved, in piusuancc of the statute 
of K/iiJ’' 

This rule .stood over among the pcrompl'iries, to I'rhtit'f 
Term, 20 (ieo. 3. when the case was argued, on H'af- 
nesdat/, tl«c 3Jst of 'May, by Davy, Serjeam, and .'Wo; m, 
aguiusl tlie rule, aud by Dnuning, aud Chmubre, for the 
plaiutiif, 

jAgainst tin; rule, it vi a.s said, that, in all tin; old va^ords 
and picccdeiil.s, the doclaialion is only ,foi' the yicnalty. 
Thi.-; wu.s the tirst atu-iojii to include dn; futther ty compentc 
for danragpis, in the iicbi laid in the declaration. If the court 
vMiould think themselves autliorised to go upon this motion, 
into the eoaslderation of die damage.s, they would also in¬ 
quire into the merits of the ACidicf, aud not hold the del]^’.d- 
ant concluded, even a.s to the. penalty, by the verdict. Should 
the court enlor iulo that consideration, aud permit ajliilaiks, 
then ready to bo fded, it would iqipear, that time was a 
lawful aud leasonablc cause for the defcudanl’s absence, aud 
that the plaiutirf had not sufl’ered therohy; for that, having 
brought auuthci- ejectment, he was again nonsuited, for uaut 
of title.—(II b.M'u, Serjeant, who tried the cim.se, bad ruled, 
that the quesliou, whether there wa» a lawful and leasou- 
able impcdluient, was matter of law, to be decided by the 
court, aud not by the jury.)-—It is, it was .s;ud, very difllcult 
to pul a clear construction upon the statute; some material 
words, as “ i^hall he adjud’^ed,'' Ac. scemiug 

to be omitted in the common printed cojiy, which diibi'* 

frmu 
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[1] .According to tlm declaration in was .spe< ifically tillcged. 

Goodwin V. /fWyciU-d aijm, p..559- [‘0 It docidui m the citsc oi 

itVe, dvcUuation, iu Maddkon .v, Siiorr, ejU'd infni, p, 

that case, vf^.s'bcUl'to be i)l, In’causc po!). ^lotc (c), that the pUuutiil iscu- 
4he statute gives , the actioti .to the tilled to costs in this action. 
|>arty,gyimt/,. |in,d uo loss uy duinag'^ 

Jj 4 
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from tJit* onginal cdhioti, hnt ronr^wnda tUcArrdord af 
tlie Itof/s.—(Mon if .‘‘-.wl, he hnd roinpared th«ffli,)-~'riiry 
cited Itavifhi iDy v. Uarteif (a), (ioodnin v. Hest(h), 
Mtuid'mu V, Shore(c); and Kntriex P0[^]3. 

On the other side, it-M sis insisted, that, though iliestaliito 
is ituccuraiely penned, the meaning is pJain. 'j'liat tlie true 
cttrtslrnclioti is, that.tlio damages -nhouhi hn asccrtaiiuid hy 
the coi|rt. 71ie word ** »womrd/’ applies, it ivas said, tA> 
the jitdgmcnt, not to tlie vtardict, and, tliojefoiej then* could 
he no judgment, even for the .t'ltt damages, ’tinlil there 
shonid be An assessnient 1»y the cbnrl. The qa/inium of the 
damages could not be any matter of dispute, the two sums 
of .*‘45 and €35 being the amount of tbe bills of the tno 
attornies, in the original cause, both of which were paid by 
the plaintiff{ and, as to ffie propriety of die verdict for tl;e 
penalty, that could not'bb gone into ti|)OU tiJfidmitH, it 
being the province of the jniy akme, to say, whether the 
circumaftauccs were such as ^rtitled the plamtid’ to maintain 
the action. 

ButLOElt*^ Justicff observed, that, by the stabitc, the iht- 
magi'.s, as Wrell as the penally, were made a rfVAf, to he re¬ 
covered by an actipn of debt, and accordingly were so decJtired 
for, and therefore asked, how the plaintiff had takt n n ver¬ 
dict for any thing lu the nume of damages. He also took 
notice that ihC’debt declared n|)on was 

7 olhis last observation it Was answered, on the part of (he 
pialg^, .that this w>ns not an action of debt r>f that sort iu 
Vt'hiai it is iiccejisary to recover the precise puin laid ; and, as 
to the ^*10 given by the jury, in the name of damages, that, 
it vras said, might be remitted, and judgment only riitercil 
for the pcbaii^i and such damages rwj the Court should now 
assess. ' 

tlieiv'lihited, but said he did not mean 
to give all opinion, that the' proper method of prorceding 
might be, for the court, to be applied to,., in the first instance, 
to as^ss die damages, J^feyiiWcerfcaiiiirtg the costs iu the original 
cause, and ihefi to bring delk^^for that sum and die penalty 
added togf^hcr. 

To this 'Dunning answeredi that- ibci’e might be. damage.s, 
exclusive of the costs on. both sides, and, besides, the court 
could not, with propriety, make an asses^ns<mt.%-antlcipation, 
when it might turn out, on the .(rial, that ^e]^laititiff Itad no 
cause of action. ; ^; • 

■ I.ord 


f/t) Ji. Jl. K. 31 lid. Cro. EL 130. 355. S. tH. Cfimh c&lled Short 
fbj E. JR. M. 14 Car. 1. Cm. Car. y. Maddism^ and;i.;^?fl/A. £!0(). culled 
522. 540 E-C. Sir W. Jo)m, 406, S/rdre v. ■ ■ 

f Ji, T. St 5 Mod, the statute 
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TjOrd ]V1 ANspir.LH said, that, as tliarp, ^^as in) instance of 
a similair praci*eding, since the statute, it woxdd he proper 
for the cdnrt to take tiitie to consider of their dolermitKilioii. 
His Lorddiin expressed some doubt,, whether the paynmu', or 
tender, to Uie witness, for costs and charges, was properly 
laid. 

Raid, that by the acceptance of the guinea, anti 
the promise to |>!iy such farther reasoruthle sum, hr. (as l;.id 
in tlie second county it had become unuecessarj to make any 
farther lender [4]; 

'jbe CAso stoiid over, and the defendant l»,ad leave ?o tile 
afJtdatilSf tending to diminish the (juantum of the damages, 
b'lt not such as might impeach the verdict; because t/mi 
cotdd only have been done on amotion fora new trial. 

'J'his day, J..<)rd Mansi jbt.u, after «tatii!" the case, dcli- 
vereil the opinion of the cotiit to the following effect; 

l^ord Maksfiklo,— ^It is admitted, that the plaintiff was 
out of pocket, by reason of the non-uif; hut the ques¬ 
tion is, V\ licu, Jiow, and hy whom, the d-nuiiges are to be 
assc3>ed ; wlicther before or after live trial,- by the judge at 
nisi priiti^, tlu jury, or the court f In this care the jniy took 
upon themselvi'S lo do it; and have givtiMuitler the sura ex- 
pcmlcd, Frecedents won* cited of actions i/f debt for the pe¬ 
nalty, but there are none for the naniagrji, VVe, therefore, 
took time to consider.—1. At the trial, it w-as proved, that 
the \\iti;t;ss did not purposely and maliciously absent himH*lf 
on the trial of the cjectmotit ; th:it he «iul attend,- an< y^g ant 
to give evidence, but, having consnlled (!:c plaintift’s atfwiey, 
about the Vinip when the cause was likely to come on, he told 
him he would have time to go to see the eanip ; that, when 
the cause w'as tri<?d, it was never mentioned lo the judge, ihat 
a w'itiiess of the plaintiffs was absent, nor alleged, that there 
was any matcritil evidence whicif ihfe plaintiff Jrad not been 
, able to produce; no new trial was ftiovctt for, niid tlicre has 
been another nonsuit in a new' action, 'i here is, therefore, 
thft strongest r(?ason to think,, that the detendant could not 
have given any material evulence, and 1 should have thought 
the conversation with the plaintiff’s attorney, and the sort of 
leave given by him, a reasonohh h't, within the ineaning of 
‘thestaftite, ’However, //mMvas jn-oper for thejuiylo de- 
ri;te^\;W^.,thprpJh^ been no motion for a new trial,—ti. liMtli 
n;’gai^’i^ th<f'cm'i^t»t^rion,of llie stalule ; the courts of J\ est- 
mmte.f:Slatl\nwt clearly now, (and they also did so before 
. thhi.statute,) proceed against wilnesses who wilfully absent 
. themselves 
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1781. Ives, as for a contempt; ami remit the punisbmcntj if 

tlicv ri'ileein tlicir t)titnce by making satisfaction to the paity. 
Pr\!i<.fiN lilt'legislature, l)y this statute, meant to give a further re- 
ag.iiii.i eoinj)e.nce of .t'lO in addition to what the court might assess 

JsLKs. as a satisfaction in damages. But it is not the jury, nor the 

judge who tries the cause, but the court out of which the 
process issut's, by whom the assessmient is to be made [3]. 
Upon such an adjudication, or assessment, there is no doubt 
but df bt might be brought. But it never has been done 
AVhy? Because there is a prcfeiable remedy, by attachment. 
The jury, jiere, have done w'hat the court ought to do. An 
action will lie for danmges, against a mateiial witness who 
absents him.self without any excuse. But that must be an ac¬ 
tion on the case. In an action t)f debt, also, the jury may 
give damages for tlie detention of ttie debt. But the damages 
here given, are for the injjjry stated in the declaration. Per¬ 
haps, the real justice of the case would be to give leave, now, 
to move for a new trial, upon which, if granted, the defendant 
would have an opportunity of |a}iug the cause of his absence 
before another jur). But that would he expensive, and we 
are, therrdbre, inclined to let the plaintilT take judgment for,, 
the penalty, and oiu: shilling damages for the detention of . 
debt, if he will release ilu: a' 10 for damages, tlu'rc being- 
stronge^st suspicion that no injury was done. If these terms 
are not acceded to, we will give leave In move for a new tiiaJ. 

'I’he cxuinsel for the plaintifl' agrt cd to the terms proposed 
by l^jd^ordship, and uudertook fuiiher, by the desire of the 
CQun^ot to bring an action on the case for damages. 

[5] In the statute of .“it Ihn. ?.c. 10. doubt, m.idc use of, instead of ** thi 
—giving costs and daJiiagi-s to an ori- “ for the -^ords arc, “ Uy the 

ginal plaintiff, in wlu>?.e favour jiulg* “ dl^crcUon of thv Justice afore 
Tneat has bvon affirmed, Hipon a writ of “whom tlie said writ of crroi is 
error,— thc.stnjolar ruim- **5U<’d.’'’ and fhere is no court of 
her, is, writhout the possibility of a ersor consisting of only one judge. 



compnlsory for the production of such to be rcijuirtd to disclo.s<!: and that 
df rii!i cat as lire judge, at the trial, an action on the r-ase i;is against the 
ihail think the aimers ought properly w itness for refusing, to produce them. 
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The King against the iNflAiiiTANTs of Sand- s.i..r.jay. 
wicir, otherwise Swann AGE. 

^ CERTAIN occujMcis of lands, in the parish of Smith 'n li, • '‘ifr 
or in the Isle of Viirbcch, in 

liafl nppeaicii to the Quarter Sessions fur that county, ajianisi .iss inojjorfK n 
u poor-rate; setting forth, in their notice of appeal, tnnoni!; 

objections, ** llial the rate was uin quai, and purtml, nr< 
because teneirients and fariiH, consisting of houses, lands, or | .'“[J, 
};r’ounds, were, in such iate, or assessment, charged arul SIS- •■•-■Irr I'lr I'lsijijj 
^cs,sed Jif one jioiinj in the pound, and cottages, or dwelling- 
honse.s, at ojil\ three farthings in the [round, w licrcas such cot- 
tagi''{, or dwelling-houses, ought to have been rated ami as- 
s( SM:d, on a p^ir with lonemenls and lands, at one penny in 
die pound.” I-'poll hearing this appftai, ihe potiees (juaslied 
die whole rate-, anti ojderod a new ee[ual as.xessinrtit lobe 
made, st.iliug the following case for the ojjiuion ot this court ; 

That It was pnwed, on heaiing the iij:[w;al, that the rate 
v>as an a'»sessiu«*ut t»f one penny in the pound on the, oeeu 
jners of i.inds, and three farthings in the [round ou llie oerw 
[liei's of Cottages and ilwelling-hour-'i-S, ai cording to their tlien 
annuai rent'); that, tVom die \car 17.J.) to the year )77G, a 
eonsfant distinction had been observed, in rating bou|ii.s and 
i.inds, the former having alwaws been rated in less proportion 
to their rents, at iho respective times of such rating, than the 
latter; that the laud in gt neral, in the [larish of Sii'atina;^e, is 
ImrtUened with no paiticulavcharges that arc not incuUnt to 
land in general; but that both lands and houses are Mibjia't to 
the nsu.ll repairs, siiid taxes, generally incident to each respec- 
lively. 

llie prov ee«'iitigs hioiiig been reniovi'd In cci fiomri^ the 
case was now argued, by RoqA'c, against the order of Sessions, 
and m Mippori of it. 

The court having desued Roo/ct! to begin, lie stated, tlmt, 
on u late occasion, in a ease from this paiish, tlu^ court hail 
jbinted, that a disliuctuni ought to be incuk’. betw een land^ and 
grouses, in tiousequeneo of wliicli, as well as in <*oni[r!isinec 
with the U?age from I73.> to 177*', dus rale had been nude. 

Jt is, he said, the general praolice throughout the kingdom, [ 5M ] 
to rate houses lower than lauds, because they require con¬ 
tinual repak. lie also objected, that the notice was too go- 
neitil. Tor that it ought to have spe*cilied, tiominnlim, the 
particular honstw and eotl.igt s, that were w/ider-ratcd, and the 
lands that we.io Oicr-falud. And hc contimded, that, at all 
events, it was not necessary, to have quashed the whole rate; 

* 44«,«^ 



m 



The Ki’w» 
as;diiKt 
SirA3r<rA«i* 


<hat ^ assessment on the lancls ^ght to have rtfMdoei}} end 
the rate to liave been araentkdn by iucreadiitgdie sum as«eMa 4 
on Uie hoiisto. On this last bead,he dted t. Witn^(a% 

and V. Miagwood (b)^ • ^ ^ 

Ob- the odier mfe, hisiated, that the dM&i iMmH^ 
had, end never sviU, lay do«n a gniend rale that homes diould 
berated lo\terthan land. Tlie prapoitioji between them must 
dq[)eiid op local tarcnmstanccs; aim there si era, be told, local 
circumstances in this pansh, which made it leasonable that they 
should be equally rated. One srhidi he suggested was that 
nine tenths ot the but then oi the poor arise from the houses. 
The rate, he contended, could not ln%e been amended, for 
the objection afifected ilie whole, A rate is 4 distrU}otion of 
a given bum, over a certain numlier of peison** and, i£ tlie 

S iola chaiged on one or mote peiaons i<t too high or too low, 
e itropoition assessed on all the rest ought to bealtertd[Qjt>]. 
UokI Mansvifi t>,» 1 . There can be no general rale as 
to the proportion betw eeu lands and hou‘<es R 11 It must 
depend on jiartieulir local 1 iteumsfaiiccs. Theie are no cir* 
cumstam cs ttatt d in this ca^. to ^dieu that housra ought to 
be rated lower, «uid, if what is suggested is true, ihatvn a 
strong drcunisUnce ,tlie other way. —^ 2 . The objection un> 
avoidably goes to tlx whole latc, tor it is made, throughout, 
by a rale and propoitioo which tlie justices thoitght wrong; 
and, therefore, they could tio nothing but quash the whole* 

Till order of sestaons poufirmed. 


(a) JE, 10 Geo, S. 34 Sinec 
reported, 5 JJarr. 2(f34 

(ft) T. 1$ Geo 3. Mentioned m 
note 111 4 Burr 2Q$d* 

[<0^3 This h*is been ^iwe expressly 
determined, Ret v, MadderPt U, 27 


Cro. 3 1 Teim Rep. d2S* Yet md( 
Rfr\ f heshunty 3\ 28 Geo. S» ^lerm 

[I 113J Vide Ret y^Brograxt, 

10 (tro. S 4 Buir. 24j)l. 24p3, Re* 
V. I akenhan^ £, 25 Gto. 3. 
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[r] By 41 Gro. 3. e 2 $ #, 6 . power 
b-givcn to the justices at sessions to 
amend rates even I 7 ineerthg perwins 
mnitted ; and it is provided that no¬ 
tice be given m such cases to the par¬ 
ties interested; who are entitled to be 


heal d on the flppt al. By this stattUfi 
the amending or quashuig of rat^ 
serins hiUy tcU to the discretion of the 
srssions, according to the cihcuin- 
stancf s of the case. Sec p. k. , 
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Tlie KaNO against the * Inhabitants of S4i««i»*. 

He^ KJtfONDW ICKE. 


^IIDER of rfmo\^l oi Pttims th< wife of Unnhatn H< ei 
I*teiton, a soldier, and Jv^h th« n < Udd, hom tht town- ‘‘ 


ahipot Batiej/i to the VV€>t it to //it/- ki 

Ttiondwuhef in the sameUidui^, loiiiimtcd by dir couitot 


11 


— I 


^iuaitei^ Sessionsj, ^\h<» bUtc the oUevi i»; t <i^e ** Tb ti 
Bunion, vndov^f the moth* i ol »lie Hmthtuu w, 
die husband of tie paupt i, ot tipud t d u llm;j hoav m M i 
township of Hitietf, <ui I w !•» r^i <t i id pud a! «ssin uts, 
till the tm ' of hei dcalii, aIucU hipptitd ui th 1 >*h ot 
Manhf 1/78, thm upou lai dt ab dw* « 

JP/estoA bec<une ttnaiil ot the '^iid hou *, li m J ** ni u untd 
tlieyeai I7b0, lud, d inn^ di ,hat tmi , p * 1 1 1 1 i'sW' - 
meuts charged on thi ^oah uk a d tl it i' w > kiiu, a 'o 
tlie paribh-ulhctrs oi Bath i i< i’u tu mioi FnUouwd 
deaa> and that the vtid yi//<// ua ' i'> Uanii uul 4i«eiitpiei A 
■ the aaid house, aud thiltla i ^buuits boou ptixluccd, 
appeared that tin name u( v 1 ni, }*f sfaa wj*! ffiitmutd 
therein.*^ 

CtHfhdl iugued m suppoit li li« oidtr of rfinovd, ai«d 
cited Btx v. Oa' 'att{a), /?"r v Buni<^hnn. fh)y Hei \ i ar 
s^ttit0n(e}, aud Kutfate\ A n.iapi»toni(d)t which Iasi < 
insisted on at a evuctlv iii point with Uic picbtut 

JPeamley was to have ar 2 ;ued on the othci side, but w u 
atopped ^ thec< ut 

Lord MkNsiiiiD,—^'riuit niii*>* be suth a rain ^ uid 
yatfiag as to shew uiaiiuviith i' it d i. pa •‘h ii d not c lU 
Ih'* rate was coiitinucct lit ♦’ t i ac i < 1« td pi rson \ t ui j 
j f^pi parish-o^ceis kutw t/ he d >! tn { i»i/n -i i /ud 
was the otcupici, uul the tl*«*cwa'' la d ijoi 1 »> and 
could bd on nobod) else -UJii'l'is btcii tU\i ointd vtrj 
lately in a case wlitit ♦h«- aitiilc m the nte was “ Lah 
• Xoty^/wfeeV* f 11 

® ' Both the uidu quat4ied[d ll6J. 
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3. Cum. 'Stith Tti. 
dOeo 2. Foi 137. BM. 


S C iiwutioued III Bitrr, SttlU 
Va No ‘.y p 99 

[l] jRfi \ lifahaly M IdOeo 3 

[t liO] I aU Rti \ St Joln^ay i*. 
lyCeo 3. kupre, p. 223 and An v. 
Mitthm, A S3 6r{i.3. supnt, p 220. 
Ao#c ttb3] 


BN»3d O. S. c, 101. k. 4. no t- m respect to a trntiui.ut of hss tha« 
HWMmb to be gamed by paj mg taxi ^ .t'l w yearly value. 
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•ower to graatl 
fuktA M pones^ 
tmn, but not ii> 
way ^ tyoerfion 
orpmtnmi nn, 
alca efer «M’>6a 
w J> tftnili IS not 
oootrary t» the 
liontr, although 
tfw fttate, at tho 
tfmeoi granting 
tb^few, wdk 
hold In tinantt 
at Will, 01 truth 
yitrtojpar, if, 
at the litD , hi} 
Wceivf I direc¬ 
tions troin the 
grantor of the 
Irase to piv tt cir 
ti nt to tne Icksti 
Vadfr a pover 
to irate w/ 014 ' 
mettuofCet^ 
Infidk, ice it fi* 
then be ittetped 
at mftrk rent as 
MS root paid far 
ihe some, such 
pints of the estate 
enumerated m 
the power a>haie 
never lieeo dr- 
ntiMd mav be 
let—2r If a 
lease made, ondrr 
^.inali 4 power, 
.alWiMng the old 
twent, hut «>th 
ecotenants 
odvantigeon* to 
the nvrmoR 
than lornnrlv, 
would not be a 
triUd on the 
power, md iOfd> 


GookwiTi:.®, l>S 8 ee of Clasges and Eatl 

Fer|u&R6* agttinst FuNt^cAN, 

'T'HE 'materiid foots of tfai& caw Vcro these: 

“• ffffbKingtont the last Ejpi^l ferrets^ tros teitattt for life, 
undciia Mtdetne^t made |a 1741, in \thi^ tlicie was the fol* 
lotting pow6r: » 

^ ^'Thal itailiallhe Iswfiil for the tenants forhfe, respeo 
dtrely, ftom tune to time, s(hd at all times dn^htg tlieir resjpec- 
tive natural lives, and when foc;y shall lesliectivei^ come nito, 
and be b, the actual possesston of the ajorcbaul maimn and 
premkef, by virtue of foe U|aitationh aforesaid, bj indcututcs 
under their hands and'SWS^ to demise alt or any of the said 
mauon, me&Hiages, lan^ fenefoonts, and lieredifoinenth, 
hereinbefore mentioned, or ijuiy puit tbeicof, to any peison or 
persons tvhonriot ter, in ^wSteAt/oM, but tiQt by nay of fever- 
sion Qrjfitturf wl '/t <^tf fw foe tenn of twtoty-qtieyeais abs04 
lute, or ally lesser «lh<ioltite term; or for any term or munbei 
of years detei nvniable nnon oite, tno, or thice lives, so av, 
upon every buck lease or lertieif teepicth^y^ tUeie be ie«>civul 
and ^de payol^e, dunng the coutiiuiancf of such lease or 
leai^k ro^pecbieelj*, to be mudent to, ap4 gO uloug with, foe 
imm^lbte reveision or remainder of the premises so teased, 
s6 mvtkf or oi great yearly rents a^or fnore^ than non> it, 
and are paid, and yi«iided,^'Or agrc^to|)e yielded, 

for the same [v IJ, or^uoportionably fot any pait ^reof/’ . 

All foe Itm compiri^ i<t,foe s^emeut that bty in dm 
parish of Shtton St, jinm\ i(eail!ept abput foirteen or foui- 
teen acies, and tno or,foit!e cott^^,) were part of a. large 
common field. In 1774, an art of pajr}iamentfaj| pfis^sd^ 
for indosmg this coipmon, ^nd an allotment sno^st ^ 
Ea^l Washington, in lieu ol liU interest m foe conpjdon. On 
the Wfo of Mar^, V75, before foe inclosuro took places 

/ V ,1,11 fo® 

Jr • 

faj Pnv. AH^ f-l 3* c. 27, 
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'’y '* l»n^p’«. mtbonty, let Au new eHottea 
by agwment in wnung, to three peisioM, Paimer. 

^^Jetleu, at the value <iet upon than by die con>- 
parfwment, to occupy nil the 

^ ^*»gw««, im» Evil 
iml^Oire, witing the j^ef, denn$*a to 
the defendant Edti/ia jkuna Jt'm^tany fbr09 wrs, fioiu 
Ladu^dfty then fast pwt, if she ehotUd so lim fee, at the 
ycwfy re^of ,ClS4r (vreich vfav iVicitcd to be mote tliau ujs 
paw m die demised piemtsea at the time of die sctdiement,) 
aUtlteimmunndphtty, uith the lights, dc. and themes- 
suage, 4rc. Ill Suftott Ht. Anndsj ih<*n in Ae oci u- 
iwtioa o^afmer, and Jc%, as unde^tfenaiiis of 

the saw Emtha, or in wliosc possession soevei the same then 
were, or had been, 'IW defendant covenanted to pa\ half 
the land-tax, (aniountiug to about ,^7 lOs) and the Kail to 
veiunfed, for himself, Ms hetfs, CAemfois, udmuttsftafotfip 
und to flee the defeiidatlt fiom tidies, and from ic^itv 

Wul payments for the church. Tht lights to shoot and fish 
were reserved to the lessor and those in reinaindei, By Uio 
ewto^ire act, die lands weie dischaiged iioin tidies, and au 
allotmcut In lieu thereof inad .9 to die rei^oi I’he manoi>s, 
or niaiieiidl lights, had nivcr been let hftoie ^ITicfishciy 
Md been let before, hMt was not at the tune ot the settU inoiit. 
Qiiice that time, it had been again let at 15r. The t'lSt 
payable by the detendant was about ^‘30 more than the de¬ 
mised premises had ever produced befoic. 'JThat part not 
comprehended in the ameeinont alfbve-meutioned with Pal~ 
*«er, Bramtey, and Jer/ey, was, at the time of the lease, jn 
of tenants at will. At the time of malingthe 
ieade, tpe diiected the occaftiefs to pay then icut to the 
aefbndanVwid they accordingly did pay her all the rent which 
accrued imerwards. , 

^ After death of JE^iI IVaihington, an ejectment wai 
brought‘a^nst Mw, Pumaitif to recover the demised pre- 
aiw a verdicl fouijd foi the plmntiif. But a new* tnal 
heeti giantcd, die <^use came on, liefore Evar, 
at dieladt Letit awsei foi the county ot '\t>Uingham, 
who left It to the Juiy^ whether the attornment ot the occii- 
to the cfefundaiit, in consequence of die diicctions given 
them at the time of maVing the indenture, did not amount to 
ajUUToudafibgr them, and wlivtlier they were not to be coii- 
a^^^tlred aaibaving become, thereby, parties to the lease, and 
f)td|uuriug put the detendant in possession; and the jury 
,^if4IW/ofiApinimi witii the defendant, and found a geneial vei- 

• 3fh»«b ds a rule for a new trial was 

dgai|^l^i^ted| andl^ m that l^igm,tthe oa^wav mgued, by 
* . ' , seveiai 
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' the whtdi tl^«etkift nhta hfosi^ 

(joonurLi^ m SmfiMFMii «tf Siatqa^mMwiMi, to 

a^aio^t bethe^^^, lil« pkhluAf' hod jud|m«»t Une*titter 

oftttb weod^t But 

os to tho root^ .dhl ihal^Bw' sbuiii 

o»ei^ to Mpi«^ ugw^ bf tine eltiMiiteVtrf %fed tbet 



C^P 1 


£er. Juft, Senetutt, argued Ibr die phMuUd> end the 
{Jiiit€tat,^t^dsftx^ui. 

For th«*ptemtiiF« diree |)oints tueile, }«'Jlwtthe 
lease to Mrs. FmuiuU 'ftea f Icaie ^ levei^tQii, aad»' d^lre- 
fore, contrary to ]^ver> and void. i 2. ^Itat the toauora 
aud dshery were uOt wnteeidde under power. S). Thefc 
the covenants m the uot hhntidclal tu tlm r«uatn> 

der<ti)au, ai» diosc hilhe aiicteuftea^ti^*'^!* H \ias coatenckiti, 
Uutt Karl tVitAtit^hiit at the t%ie df die demm to* die db» 
fendant, cotdd not gran$ tUX humedmte lease ui posseanott, 
hectiu'Hi j»art of the picniKSsv wtie then let, under an esJpress 
agreducut, for u tv'Ui, orwfit^ sa^etal vootiUia were stul to 
run, and dioniolthe le^t ^ateil tohave been iu^ hands 
of teimuts at uilLyet, as ij^li^litttuods, tli^ ^ust he 
eouBdered as tepa^ Krtiiii 5har Vo year, and fatiUtiU to stf 
wemths Qodee. |.6id Fenj\ couhi hot have ^hrot^t an 
ejectifeut aguuiil any of iLtiio, at *tii|o.djiie of die detoise, aud 
diOtefore tfo intHuntij^ poVvossuify tight; such and 
tire r%ht to iticiiner iit vjoetMtcHt, Ming convedCUde. The 
clause In pOwers, LontUi^ teUauts for life to graut Isasea 
' only ill pQssosdoii ai\d iiotlo revttisiou, Vvas bOno^h^ fiNsm 
rite statutes reiaWc to'^ect'esi^its^ leases. * Itf vi 
a hy“li^ ufi 

Cllapter'of of litoiwd dM|h^ saaim 

to'tomincute rnuUHi^l^*/, hdldHf ibovoid,'uilql^ H Mi* 

r. ii:bcetene,ame ig(dte#ahakit)^ir»taotsarwwt 
alteodjtiil lease, toa i^a 02 <cf, lO 
statfter'^ui" ^ thatr 1^ fi^’tdiall be {lerhiiudd |a be UBAdd^’ 
byforceof thteidit, ht ^6** t!io milihptfy o^ihae 

c<ise,^timouieath>oed 

allows i^6[ Pd. by'/iif ihiH wMi 

C%fer of (m 

ner, iti u case upon a pouhr, 

Lord AiUthii(ifjf the Wor£ of thf pouer 
'nud^e ieadte foc^l yelrslti uoAMdikin,^( leafis, thio 
to cohnbditeh ih 

Wr 
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letw. lieJd fo tie vei^ 

^ ibe Chitf ifiutiee <iS the Commoti imd 



deiUure f,aii4 tl^.eoiirt.Cftti]|ot drew the litie^ aiKl,8!iv, that a * 

1^ grimt«»tiij^ » power, hke the pr|«eiit, good, 

althoM^ i» » eabsietiog teim |or feyeo at the 

time M ^omdn^, but shatt be ‘void, if th^e a dobMadug 
^ term ftir aeveayeen. The legidatiue only, or the parties, 
cau draw au<di a line, la tAe Demi and CHemter i^West- 
mhutei^a cme, it is the doctrine Sir Orlando Bi^^attp 
the father of conv^^ancer^ .and who, probabji^, inveolm flwU 
very powers, that all leases, wilted theere w a particular 
** estate ou^ are leases in reversion fbj.” The interposition 
of^ )q[islatkire^ in 4 Geo, 2, c. 28.1 0, to enablp landlords 
to renew leases, for lives, on the snireoder of the former 
leases, aldiough die nndtt tenants should not likewise nir* 
rendei, corroWates this doctrine.**>2. With regard to dm 
manors and dsliery, the power cannot be ext^^ to them; 
die manors had nei>er been let; the iifoery^ was no^ at the 
time of the setdement; and die power reqpaires die rent then 
paid, or motes to be reserved. Tlnngs, for which no lent 
was.fAeA paid^ could not be meant to be comprehimded. llus ‘ 
wdl avoid die whole lease: for one eiidre\it»t is reserved, 
and it CBSmot be apjpordoued. Tims, in MountMs casefcjl, 
there bi^ni; a settlement, under an act of j^liameut, by 
which it was declared, dut the tmiants for nfe should not 
alien, bargain, give or sell, any of the said Msd^, manors, 

<Sfc, nor anx.ndrt thereof, but <wy for, ffe, " yielding the true 
and ancient rent of die said lands and ^ments, so by 
** ^m ledsu as aforesaid, and die moiety of a manor 
comprised, other tnitige, m tbe i|tttlement, haying beat 
demisad at aa entire rent, and a spechd verdict having found 
that the maoeiiakimhts had never before been demised, the I SoO j 
court dietormined, foat the lease was totally void, holding that 
mjlhii^ oOidd 1^ demised under me rcstrainhig clause in the 
aqb mdess vHmt had been let, and had ^Ided rent, before; 
and fooi^ some part of what was then demised had b<^ let 
^ora, yet th(f rent could not be severed and apportion^. 

Twhu same are the cams of Tristram v. La^ Bali- 
ni^m(d)^’md Bagpt e« Qugktonijfy. Jn that last case 
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Carter' 14 . Vaugh, 28 . 5 .^. Sir Th» Jones, 27 ". 
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titfit? tm ft ^lirtHkato^of tfie Jfudi^s of the Kirt^s Bench, to 
'wfaom it hdtd hecn referred hj ^e €h(mchffaf, as appeafi bjr 
the' Et^jistei^a boOlrs; but the ceHHicatehas k>tt, and no 
de6rte' can he dthiHioh if is aaid, itt d M(nl. (^^Mkat 

there itas otit, and that it was at^med, on tftt appeta to the 
House of hot^s [1} There b aito0ief taae of the hame name, 
aud hctweoi die Same partihSy ki I P. If ill, (g), but it is 
upon aiiti&or poiut.<~-3. In fo#iher leaser the tenants co* 
veftanted td pny ad duties and taxes excbpt the land-tax f 
church dues, mrticalarlj, arCji law, charaSable on the oo 
cupiei’i bttC by the present lease, the hinm<»'(i covenanted 
to ftec the qel^dant trim tithes, and all letieft ond^yments 
to tlm church; these new covenants, iberefore, ate tess bene* 
jficial to the i:emainder-nih»--CThe only proof given, that the 
covenants in the former leases were as jnst stated, wfts an 
//az'f^ of a Ibrtner tenant, which was now pnt in, and read)— 
If the rent and covetntnt#, reserved ahd made, in favour of 
the revcision, are not as beneficial as the power requires, 
^hat d ill be suffieieht to vacate die lease: Orfi^ v. 3fo/i* 
fori(e), Xord Cardigan v, Moniagtte, cited in Atkins v. 
Itarde (f). 

Tile Akam^Otncral, on the other aide, afgued,—1. That 
file power being recited in lease, it was manifestly the 
intention of Jhirl ffathmgfoit to cem^y widi the terms of it, 
and, witif reghra to ti^e sdppoted'wtibisting leases, it had 
been very leasonabl^ atgued at the trial,, that the agreement 
lor the new lands was npt so properly a leave, a4 a licence to 
take the crop, aitd produce, till mfi time when it was tiiought 
the inclositre Would be completded; and it was left to the jury, 
and they fdlihd, that the ^fetehmfr was in possestion of all the 
premises, at the time of granting the lease. But, it is impos*- 
sible the cottstnictiou of the power contended foi on the other 
side can pitvail, fbr, if it ahotlld, no lease unikr such a power 
could ever stanch unless every tenant under an 'iq^fecmetit for 
a year, or at will, should come it|, and make a formal sur* 
reu^r, and remote rnitnely, witii sdl his efibets, from the pos* 
setidou. Ihe cases cited wedt upoit subsisthig leases under 
seal. The words of thb power are, " not by way of revtf- 

skm, or Jktur6 in^erta r this was not a future interevt; it 
couiflienced immediately, and the immediate* attornment of 
the then nmants, was the Same iinng, in snbstaitee, as if the 
dbfbtidanf nad granted theifi new leasSto.— d. The qaj|||Nca- 
tion hi the powm*, with regard to the reservation of timreiit 
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'l)9:wer ^ were lAe»:!et, bi?t the ^wer itself expi'essl^ s-kv^ 

TOMors Meiy, .and it niiwt h^e jieen knovw, ht^O^fiTiTiE 
ip? tii&ne that ri^er die manors nor finery >’ afaimt 

at diathtide ^ ^ ^ dn^^ihsmoraiiever had been. -'FeKucANo 
Where a gOo^al' di^brity is.gite%^by a powdr^ to let manors, 
lands,. there fe a' noaMcalion, as in the 

{ present ca^, ti&iat usual rent, ot me reW for which tlie 

anda are then let, shall be reserved, such srarmativc quaUfi> 
cation sliall hot restrain the generality of the powet*, ‘but shall 
only apply to that part.,whidi hi|i| Iton fbrm^ly dernis^d. In 
Cttmb^ford’s case (a j, Ihe power was, to grant Ib^s of the 
premises, or any prt th^of,' for, « so that such rent or 
more, be reserveci upon ledsc, aa wasr reserved or paid 
for the same,’(pur ced^ withm twd;'years then next before 
part o( the land had hdt been let wi^h the twO" years before, 
but it was'held, that such oart mi^ bo let; reserving what . 
rent the lessor pleased j “ for, (says tSe report,) it appears by 
tiic ^nerallty of the wordti, he has power to lease all tho 

lands, and this does not rc^^m^e leas^ ihade by force of the 
smtntes of 33 Hm. ^..qr 1$, Etiz^ for,, in those statutes, the 
hitunt is apparent that no land should lea^ except what 

had been let before [F Ip.” *Pie saipe.„rttle i8 adopt^, an«l 
cohhrmed in the caae^iKulMeitv. Wahem&tt (b), reported liy 

Ventris 

*■.' '‘iv- 

, (a) T. 10 Car. 1.2 M (f) B.ll; H. 27 4' 28 Car. 2. 

to. , ^ '-U . ■ 


f r 2 ] In Pomery v. Partington^ 3 T. petty, sis well as from the expressions 
H. 675, Lord keui/on j^ represented to of the.pdweF>« refcriod tu with equal 
have said, ,that..the,,qpunsel, in stating approbatioii. lu Doc v. Calvert^ 
Cmberfwifs casi^^^in’Htiis argument, hoyfeveri {infra, cit.) considerable 
omittcii the most ,important .words,- slight is cast upon the authority of 
. namely, that the intentioh'of the pa^ ■: Poaierjj v. Purtthgfon by Latvrcncci J, 
'''tics Was to govern. ItiSeems, however, who counsel iq it. Cut the dcci-*- 
• on'cl^i^apfog this qvibfatlbu with the sion there, however at variance with 
text id kolle, thSt itii aft ^curate Cumbtrford^s case, is ix-rtictly coii- 
aTWllitoraftransdationot^tfe-wholcof. sistunt with the principal case; which 
'm^assage oil thi^^subject, tn that -may stand on tlie.express particular 
■case tlifrlaw of case'ap* words, “ manor and lishery, iuseried 

tK’ars to have been directly over- ruled; i a the power, in contra-distinction to 
iind the whole of the doctrine of Lord general weds, which would only- 
Man$ficld in the principal case, with comprehend, but do not neceuanlg 
rc^pectyto the intent of the parties, (as point at the matter in question, 
collected ftoto, the nature of the pro- 
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l^«jfiffM(e)biui Levmz(d), and is cited as clear law^ oA tlie 
mithonty (hosecases, by Lord i/o/t, iii the case of 

terv, l4&e€ddy{e). Xp the case of I^id ifQ2a>{;ov> 
has been cited from Moore, and is also report^ by Lord 
Coke, there v^as no general authority drst ^veu, and, in 
Trivtram v. Baitinglass, in Vdoghan, tlie power of lyt* 
ting is e\piessly confined “ to such of die premises as at any 
time theretofore had been usually letten or demised 
Tliat ease was decided a very few years previous to that of 
Walker v.Wmkcman, and, if it had established any thbg like 
the doctrine contended for on the other side, would, most un¬ 
doubtedly, >ha\e been cited on that occasion. With regaid to 
the case in Tortetem, it never went farther than a reference 
to a court of law; but, accordii^ to Fortesctte*s account of 
it, the authoiity of Cumbejforaz case, and of Walker v. 
Wakemaa, was not denied, out' the Judges <dbtii^uished it 
from them, and thought it rambled the case in I'aughan. 
But, it is objected, tmt as the rent is entire, and cannot be 
apportioned, it is not clear that the ancient rent is leserved 
for thai part’of foe prembes which had been foimeily let. lu 
answer to fob, it is sufocient to observe, that the advance on 
foe whole is ami the fishery'is only worth Ids. jser 
f/mntmlaad foe manor does not appear to be of any pecnniuiy 
value.—3v As to the third point, me power contains tiofointr 
about usual covenants. But, beAues, it will be found that 
the alteration 'in foe covenants b betrejictal to the remainder¬ 
man. Tbe church-dues cdimot be e^at to half foe land-tax, 
which foe tenant a now t!8 pay. If mey were, proof of their 
amount would no doubt bavd been mven at the tiial. As to 
tithes, noiib are payable; and, at ml events, surely foe addi¬ 
tional £31) b much more foan eqiuvalent to the new burtlicns 
supposed to be imposed on remainder-man. But, suppose 

the covenant to, pay foe fotmfo-dues, and tithes, not counter- 
balauced by the new stiptdations in favour of the landlord, that 
covenant w ill not bind those in reminder. It is a covemmt by 
Earl WashingjUm, for litmself, hb heirs, executors, admini¬ 
strators, and assigns. 

Hill) Seneanf^ ’ in reply, insbted, font no mti^ctoiy 
aniwer had bW givdn on fod point, a pa^le lease beu}g 
equally a pqrticwar estate with one under seal. As to the 
mom, be admitted that there are contradictoiy authorities, 
but observed, that the last, in point of time, the ease in 
Faitescue,) was in his favour; and it was only an over scru¬ 
pulous ^mcacy that induced the Judges, in that case, not 
expressly^ deny the law of Walker v. Wnkeman. On the 
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jmrd point j said, he ^.thought the remaiader^mTO, .or tl*e n ft i 

hew,^ Of executor, of 'the lessor, iwglit be su^ on jtoe J 

pant for tilhes and churph payments, at the option, of .tje (Jiio&tiTW 
lessee ; bat,J ms^cc, sqjd, he thought othervyise; ' akinst 
th^t the lessee had all shohad bargained for, by her rcm^y .Funucak. 
against the representatives of the i^sor, and had agreed, by 
the terms of the covenant, that it should not run with the 
Ashhorst, Jusilfre, seemed to doubt, this, and 
mentioned the case of Sir ,/oAri ^st/eys Imes, where the 
court had decided , that the rem1(inder<man "^ould have the be^ 
nelit of covenants for rent, though; by the .yvords, the lessee 
covenanted only \vitli the lessor, hii heirs and usdgns, 

'I’hc court took time to consider, Lord .Mansfield say* 
ing that he was not prepared to give his opinion, havit^ lost 
his papers, and Uie notes he had t^keu-on'tbe former aigu* 
meutp]. , 

This day, his Lorddiip, ajiter stating the case, delivered the 
opinion of the court, to thefoliowing^ffect; 

Lord MANsriiaD,<~There areth^ pbj^tions made to 
the validity of this lease* . 1. 'niat'it wajs a Jc^ in reversion; 

2. That the manors and fishery are^npt .Within the power, be> 
cause they paid no rent at’ tW UfOe of'the settieineut; 3. That 
the covenants are not so bene]|cial to the landlord as tho.se in 
the ancient leases^—di 0*n therhiat head; was contended, as 
to the old enclosed lauds; ^tliat there is tto'such thiug^ now as a 
tenant at will; that Earl Ferrers coidd not have brought an 
ejectment for those lands, without giving^ six mondis notice; 
and that whoever cannot maintdhrtiii action of ejectment, is 
not in pos^sion; and, to die iiew allotted Lnds, that ^ere 
.were.several months of the tOTpa und^ the agreement still to 
run. But three answers weTe given' to this objection, every 
one of which, if valid, is decisive. The^i«f is, that the te¬ 
nants agreetl to this lease, and sunendered their possession, 
before tlie execution of it, ^in order, to make it valid. Tliis 
was expressly left, by.^Ir. Baron Eybk, to the jury, who 
found, that the defendant was in possession at the time-of the 
execution. The second answer is, that, if die jury had not 
found .the defendant to have been iii possession, still this 
would.,.be good as a concurrent lease j"? 3]. For this Read v. 

"Nash 

. i I ] Probably when bis house burnt by the rioters. 



f? S] .dec. per Curiam, Roev, Pri- In which case it was field, that under 
ieaux, 10 East, l 85 . 0 therwise,ifitwere a power authorising leases, either tor 
a freehold lease (under such a power) twonty-ow years, or for three lives a 
which cannot take effect in futuro, lease for nincty-mne years, deter- 



m CASES IN HIIJVRY TEEM 

1781. ^os7t (a) wa» where, under a proviso to grant le^ea 

/..J f9^ ® a lease had beou granted in 4 Ph. ^ Mar, 

GSoDTtTLjs ^-21 yea4*t,:^»fld afterwards, 18 a year before thejox- 
' agttirtst' pi;:at*<W» of lease, an^i^ wa». granted, of die same pre- 
■ FiwircAy. wi^i' for'^l years, to b^in pmeutfify and it Was held, tiud 
the second lease was good. Uite reason given is a strong'one, 
viz. that the inheritance vv'hs not charged, in the whole, with. 
more than 2Vyeai^(6). No authority wai cited agamst this 
case, nor any answer ^vdii to the iwasoning in it.. iTie words 
of 13 Elk. c. ;1.0, as stronj^y’r^uifC ecclesiastical leases to be 
in possession, and not in reversion, as those in this, or any of 
the common powers to tenants for jile; yet, in ^e case of 
Eov V. Coliyer (c), all the Judges held, tiiat an immediate 
lease for^Ql years, of pri^isca oi^ which there wa.s a subsist^ 
ing lease for four years, was good. The 18 of Elk. c. 11. 
restrained the light to inak^e sach concurrent leases, to cases 
where tiie old lease.bad^ot more than three yea^ to rim. The' 
third answer isji- that, ih respect, of the power, all tlie subsist* 
ing leases w'ere^lirases at will [1^.; titere "was no out-standing 
lease, as again^jdto F^a>hdei'«mdn; he would not have been 
bofihd .to giyetiie t^hts^tke to quit, but might have en¬ 
tered upon them .ito^diately; foTi exc^t in the case of 
leases under the powW^ (and iheiti^ were not, in many r^ects, 
according to it,)the Ipdt»se8Bbn wdltld deyptve upon him, the 
instant of the iteati} 4>f die tenant fojr life. Therefore, we aie 
alt of opinion agf^tthe first qbje^doh. As to the second 

' . . point; 

'' , , ■ 

i-, fa) B- E* T. 31 El. 1 Lcoii. 'Hf . “'^periSeiiinjud^menty andthe lease 

[523 Probably on.iho firs*: argument, have beeq granted sohfe time 

which I did not hear, ^tweea jls and 18. £/. 

(6) 1 Leon. I IS. jfl3 Tl^s, too, roast have been men- 

(c) Cam. Scaec. T. 25 EL 1 Andet^. 'tiojiE^ on the first argument, 

65. The reporter says, had‘long * * 



lii^minablc upon three lives, was ,wholly 'that a^lsa^e, executed on.the 29 th of 
s'-void. There is' also nin^h' teaching ' kabehdttm froin the^3th of 

•. collected in the airguteents onthesub- J^ehruary prfeceding as to the arable 
' ject of concurrent leases; thobgl^oh land, and from' the 5th of April next 
that point the coirrt gave no dccisioi),' as ..tO'-fhe. pasture-,'was woid under a 
fcithe other objeclion ,})eing snfhciQnt.\.povvcr to lease iuposscssion; although 
Sifn Doe y. Calvetti 2 Mail. 376. the the several periods of entering upon 
r i^ctriitc of Lord Mansfieldy^t a lease the land were according to the custom 
CQintneneeihpir'ie^eati', gifted dur* of the country,* and the lessee w’as in 
ving Hie subsistence of a further^ is good j^osscssion as tenant from year to year 
{'(Undeirit^pli’wer to grant leases in pos- under sUch a holding, and had been so 
.jl<»sten)^Ta cobcnrr^t lease, was con^ under the testatrix who created the 
"‘£rmc<|.^by the opinion of the court, power. 

The .principal decision there being, 
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poiwi} powers pve now a coajipou ipodiiVcation of proper,ty in . - «1 

land, and, as smcIi# are to be carried into effect according to f 
die 4ptetitipa of those who create them. Tliere is no groupjd q ' 
or reason .of equity or policy, between the tenant for life, ^3 
tire jTentainder-nian, for leaning on feithiT side. It is apparent," 
from.tlic statutes of Ucn. 8. c. C8. and 13 E//>. c. !(,)• Uiat 
4ho legislature tmtuH to confine the anUiority to let, to lauds 
which had been formritf JctU ii, imd were capable of pro- 
clucing profit. This is lire true constructiini, if not li^jn: e\- 
' press words used, yet.by nccesj^y uriplicatioii. In the case 
of iUitfpt V. Oughtott, which has bcch much relied 041, the na¬ 
ture o.t die tliii^ sliew ed that the power cuidd not be iiieant to 
extend to jetting the ancient manor-house at all j mucli less to 
Jcttiag.it witliout reserving any rept, Ui ufutitty settkmeutp{ 
an estate, consisting of some ground always occupieil.toge¬ 
ther with the seat, and of lands let to tenants upon rents re¬ 
served, the qusdilicatiou amtexed to the pow^r of leasing, tiiut 
the ancient rent mu$»t tie ,reserved, manifestly eiditdes the 
mansion-house, an^l lauds about,it, peVer let." No man could 
intend to authorise a tenant for Jife to deprive the representa¬ 
tive of tlic family of the u..ie of the mansipn-hopse. 'llie 
words, in such a case, .shew;, that the power is liieunt to ex¬ 
tend only to what has been usually let. jjy that pieans the 
heir enjoys all tbe prauisos in.the seUleniept, just as they weri' 
held and enjoyed bv 1iis>imcestor,..dtc tenant for jife ; .he Jias 
the occupation pf what was always qctiipkd, a»d the friit of 
what was .always let. We all, thei-efore, agree,' as to .the lec- 
titiide pf the decision in Bagot y, P.ughton. 'Ihe nature of 
the tiling spo^e the iuteiU, forcibly as the most direct 
words could have dupe. It was demonstration. But where 
110 intent appears, where nothing arises froth the natm-e of 
the thing, the rule laid dowiviiy Lprd Holt, in the case of 
Winter V. Lovedtii/, as reported .S*“ Curtheiff^ applies, viz. 

that wh^re a qualification is aqhesed to a pow er of lca.sing, 
which, if observed, goes in destruction of the power, tlie 
law will dispense wiUiaucItqua.lifipafipn.(rO-"* 
berford.s case, the • rct^ouiog was, that/ the pow:cr being to 
hXali, it would go in destruction <k tfie power to restrain the 
tenant far life from letfiiig part .bpeause .it had not been .let 
•before; and it was there observed, that the case did not re¬ 
semble leases under 3'i lien. 8. aud Id KUz. Bather 
IVakemaUf ia another case, equally strongs Thus stand tlie 
authorities. Now, to apply them to die present case. The 

power 


{aj Carth, 42p. 
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1781 . power is exp^[r 4] to demise die manors and fisheries. 
yr- u—^ They arc parUculaHy mentioned in the settlement [‘35'], and 

CoonTi’iLC power goes to the whole. 'Ihey pay, Under this lease, aa 
against ^ tite time of the aettlempt, for ^ey 

Fitnucak. paid nouiing then. The zwds, therefore, are contplied with, 
ai^ this objccticm could only stand upon intent- But we 
^ think no such intent appearaj! manors are nominal,—of 
no value,—no object of yearly income. The fishery only 
C 575 ] worth 15s. a year. They are convenient to tlw lessee, living 
on the Iwd, and of no use to the remmader-fnaR. llte right 
of shobtiug and fishing is rmved to him. For roy own part, 
1 think the intent was, to give leave to denuse all, reserving as 
much rent, in the whole, as l^ad been paid before; m»d, hi 
fiic^ ^30 more has been reserved. 3. The ditrd ol^tion, 
as to the covenant, was not much relied on, mid does not 
reqmre much consideration. The power m^es no mention 
of covenants. The ground, therefore, must m, that t^ pie. 
sent-covoiants are a fraud on the power, by lesscnitig die 
value of the reservation, but, mi considering them firily, it 
appears, diat what ts thrown on the landlord is compensate 
by what is paid by the tenant. She is to pay half the land-tax. 
As to die ^urd^dues, the covenant seems to be collateral, 
and not to go wifo the land, nmr to bind the remainder-man; 
resemblmg a covenant for qiud enjoymmit Bu^ if it did go 
with the 1^, there b no pretence of fraud on the power. 
The .£30 is ^Afde reserved as an encreased rent. What is 
stipulated w^ r^purd to tithes is of no consequence, since 
none are payaUe. Upmi the whole, we are all of opimon, 
that there is no ground for a new trial. 

^ The rule ducharged. 

[<3^3 That was undoubtedly the words of the settlement, preceding the 
rase, though, to avoid prolixity, 1 did power* ^ 

not, 111 stating the case, set forth the 


[v 4] Sen^. that this is a better Bsgot v. Oughtonf see Voe v. Cafeettf 
ground than the intent argued upon tuprn, dt. 
before as dUtinguishing this case fimm 
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BEiiirAiiDi againstM ottevk, 


TNSURANCE of freight and goods, upon the ship the 

J^nef (or Joanna), at and firom Fenice. to London, ** mir- 
** ranted nmtral ship and netdral prmerty." The cause was 
"tried before Lord Mansfijblo, at Guiidkall, at the Sittings 
nfter last Trinity Term, when a verdict wat fottnd for the 
plaintiflT, subject to the opinion of the emut, on a case, which 
stated as follows z 

That the defendant underwrote the policy; that the ship 
' was taken by a French frigate, called La Magiciennef as she 
Was s^iiitg from Venice on her voyage to Lon^n; that the 
plaintiff offered' to give evidence, on the trial, that the pro¬ 
perty of the ship anff the prope^ of the cargo were neutral, 
and that the papers belonging to the ship/eff overboard by ac¬ 
cident, after she was brou^t to, by the French frigate; but 
the defendant objected to such evidence being received, and 
produced, as the ground of his objection, the sentence of the 
eotufcinnatioa of the sliip jn. ike> French Admiralty Court, 
which was read, and is as fbllowa: 

** AtMERiA. 7 Louis Jean Marie De Bourbon, Duke 

" The Joanna. > Fenthiecre, Admiral of France .— 
" Seen by us. The Frock Verbal made on board the snow 
** Joanna, takfn by the king’s frigate La Mamcienne, com- 
** manded by Mr, l)e Bpadesi dat^ the £d oi December last. 
** Signed, Saint Ow^ steward, Bouret, Domuiko Zone — 
** Seen by the captain comidandcr. Signeil Boades :—Pur- 
** porting, that, Ae said 2d of Detember last, at five o’clock 


Saturdtjr, 
S7tb Jan,. 


Oa an action on 
a policy of in¬ 
surance, a, con- 
Hemnaticm l>y a 
foreign court of 
admiralty is not 
coiicloBive evi¬ 
dence that the 
ship vas not 
nenira], ante's it 
appear that the 
condcinnalioa 
ivent upon that 
ground [F 1], 


£ 5/6 ] 


in 


It i]^e Baring Y. Clagetf, S B.^P, 
'20i;;wh«re the adjudication was sim- 
•ply, that thi} ship had been duly and 
justly captured; and a principal 
ground stated for it, that the papers 
had been thrown into the sea; yet, 
from other parts of the sentence, and 
chiefly from the ti tle,*‘ Condem nation of 
** tH^nglish ship M.Vit was collect¬ 
ed that the ground of the adjudication 
'was, the ship being enemy’s property, 
and not the infringement of some po¬ 
sitive rt^gulations of the foreign coim- 
try, the court held such sentence 


conclusive evidence against a warranty 
of neutrality. See the judgment given 
by Lord Alvanky, in which the princi¬ 
ples and authorities are fully detailed^ 
Sim; also the great case of Dithian v. 
Henderson, 3 J 3 . ^ P. 499 > the house 
of lords; where all the judges concur¬ 
red in holding that a foreign sentence 
adjudging^ship, for whate\er cause, 
to be enemies property, was conclu¬ 
sive against its ueuirulity: and this 
ca‘e was referred to as a leading au¬ 
thority. 
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in the eveniiig, his said msjes^^s fr^te La Mi^’datne, 
comniauded by the said captain De Boades, b^ng ten 
** leagues east of Cap ties MonlinSy having discovered a snow 
** steering south south->vres4, the wind south-west, and having 
** come up uith ht r, an^ stopt her, under f^enetian colouf*, 
after uu hour's chace, the said Mr. I)e Boadcb ordered the 
** captain to luing on board his muster-roll, passport, and 
bills of ioadutg; ssith which older the captain did not rea* 
** dti) lomnly, under a preU'Uce that Uie sea was rough, and 
** that hi^ i«H^ boat uas leaky; but, Dciug at last obliged to 
** rotit|>ly, upon threats being mack of Itriiig on him, and be- 
“ iug come ou Imard^ he declored, ihaty hi geiting up the 
“ stkip'^ sidcf the hot ‘*eonfmnjng hh umster^my hU patenti 
and pa$6por{, hadfuthnkis pocket iHUo the Sfu, and 
only shewed his bills of loMit^, svluch tliey found the 
** said snow the Joanna^ of 14 men, lucludiug ofliccis, com- 
** luauded by Dofniniea Zane, of VenkCi ho^ed from I enke 
tlie <ZJdi of Sej^emb&'t uith a cargo 4f bales of silk, 
** dryed raisuis, oil, cream of tartar, potash, and other eifrets 
** mentioacd iu the bills of loading by him e\hibited^ for the 
** account of smidr^ pa sons in reniie, consigned to sundt^ 
merrkants m London, whither he was hound 'Vhescgoods 
** going into an ehemifs lotmtrjy, and the loss of his papers 
** whii^ had fallen into the sea^ raising suspicions, the said 
** snow had been stopt, and carried by his said majest/s frigate 
Jm Magiekune, to Atmeria, where .she had been put into 
'' the hait^ of the consul, attei* the said Skiint Owep, lieute- 
" nant acting as steward, ami die said Bowel, eusigti on board 
** die said frigate, had put their seal ou the said snow, where 
** they* fouud no papers, aud taken on hom'd the said ^up ten 
** oi the said snow's crew, which were replaced by six men 
** Ikan on iioasd La Magfcknue, and three Irom the Atalante, 
** with a coasting pilot, who liave brought the saijl snow into 
“the port of Almetia, The premises consMeredr^Vi e, by 
“vutue'of the power delegated to us as afotesaid, have do- 
“ dared, and deciaie, a> good prize, the ship the Joama, 
“ fam latidk, and apjmnl. together with the ^>ods of her 
“ cai^ and do adjn^c tliem to the capU»&, that, ia conse- 
“ dnenoe of tbu drereo, the whole be sold, (if not already 
“ woep m die asnat manner, and the produce divided ac* 
“ tmdng lo the desire aud ot^iuonce o€ llie king, made the 
“ IStdi ai Mmeh, ITTCi- We order, by these presents, the 
** Hhp4,kgmX of Fsmre at Almerm, tdlouk to the cxecutioi^ 
“ orRiistaxar orihsuiaec, and thereby authorise and commaiid 
“ plpstaffor serjiRuU laproce«;d in adTfctfms reqsnsite 

“ J>aiie shiPam, the IStli of i77d- 

“ Ri«ot.” 

The qae s tioo slated lor die opiouxi of the coittt was,'—* 
"Wkethm ^ said aene<mcewa8iiotccm<dosiv«i evidence schist 
limplaiiitiff'srecovcfsF^iB thisatUtm? If the court should 

think 



IN THE TWENTY-PIRST YEAR OF GEORGE III. 

conclusiwe, tbten a v«rdict to be entered for him. 
If they mould think it conclusive^ th«i a nonsuit to be Al¬ 
tered. 

In die course of die arguments on this case, die diird article 
of the regulations of the marine of France, bearing dale die 
StSdi of July^ 1778, and also the proccs verbal made at the 
time of the capture, though not stated in the case, nor given 
in evidence at die trial, w ere so much referred to, andseemtd 
of such weight to the court, that it will be necessary to insert 
them in this place. 

Arhbt, For the Regulation of ihs Marhifi, Sfc. 26th 
July, 1778.-— Art. 3. All vessels taken, of what nation 
“ soever^ either neutral, or allied, from which it is known that 
** papers have been thromt die sea, suppressed, or 
“ abstracted, shall he declared"good prize, together with tiicir 
" cargoes, upon llie mere proof that some papers have been 
“ thrown into the sea, without any necessity of examining what 
diose papers were# by whom they were thrown, and even 
** though a sufficient quantity should remain on board to 
“jmtify that tlie ship and its cargo belonged to friends or 
“ allies." 
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PttocFS Vkkbal of the Venetian show the Joanna, 

** Captain Doaiinico Zone, stopt bt} the frigate La Magi” 

“ cieiine, the year 177B, the mond of the month of Dcceni” 

** bn\ —At five o’clock in the evening, the king’s frigate La 
“ Magidemte, coannaitfled by Mr. IJc .Boailes, being ten 
" iengues to the eastward of Cap de MouHm, having disco- 
" vered a snow making her way to the south-west, the W'ind 
“ at east, and having joined liim, detained him under Venetian 
colours, after an hoiir’s chace. . The said Mr. De .Baades [ 578 ] 
“ gave aiders to the captain to bring the list of his ship’s com- 
** pany, passport, and bills of loading, onboard; with which 
the captain^did not w illingly comply, under pretence that 
**the siia was very rongli, and that his boat was slaved; but 
at lust lie came, upon threats bcii^ made to fire on him, and 
** being arrived ou board, he declared, UuU, in getting up the 
“ frigate’s side, the box in which was contained the list of h'ls 
" ship’s company, his patents, and passport, had fallen from 
" liis pocket into the sea. He could only shew his bills of 
Ibading, by \^ich it appeared, that the said snow named 
the Joanna, of 14 men, oflicers included, commanded by 
Dominico Zone, of Venice, sailed the ii5lh of September, 

** louden witli IS bales of silk, diyed raisins, cream of tarti^ 
potashes, and other merchandize, (as expressed in the bifis 
** of loading dcUvCTed up, and which have been put^p iq a 
packet scaled with the kiiig;’s anus,) for account of simiify 
persons of Venice, for the address of sundry merchants of 
“ J.4>ndtyn, where he was to. deliver his cargo. Going into 
‘‘ au'enemy’s countsy, anti the loss ot his papers by feUi;^ 
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1781 . 


Bcrvardi 

a/;ainst 



% 


iml 


"into the aea^ raiding suspicions, Mr. De Boades thought 
" proper to stop hun, in comequence of the third article of 
" <Ae regulations of the ^6th of July, 1778. concenung the 
" navigation of ncutral^ships, and to carry him to Mmeria, 

" to be left under die care of the consul, and to Iks detained 
" until the court of France has decided the affair.—^In couse- 
** quence of his orders, u'e, the lieutenant of the ship, chaiged 
" with the accounts, and the ensign of the ship, named for 
" th^ puipose, have gone on board the snow, where we found 
" no rapers, and caused the door of the cabm, and die 
** h’atflics, to be shut, to which we have set our seal, that no 
•* goods may be disused of. We have likewise ordered ten 
" naen of the Crew eli our board, whom we have replaced by 
" six of our own men, and from the JkolantCf with the 
" named Joseph Nicholas Tnurleyt coa^ng pilot, to conduct 
" hei, and secure her nangation, with express oiders, not to 
" make any insult or mi^meanor m th& said snuw', under 
"pain of corporal‘punidmient. Bom on boaid. Said 
^ Senantf*' 

It was admitted, at the bar, that the sentence had been ap¬ 
plied from, amLaf$nned, buf nothing new, or special, ap¬ 
peared in the proceedings on the appeal. 

The case waaf twice arjpied; first, in Mkhaetmas Teim^ on 
Tuesda^y the (list of Novep/dftry by Wood, for die plaiptifi^ 
and Baldwin, for the defendant; and again, on Fndai/^ the 
Sfith^of January, by Duntting,^ for die plaintilF, (who lead the 
jnvees verbal, and stated, that it had nut come Irom the par¬ 
tis, but had been transmi^ed from the Fremh court of ad¬ 
miral^, along widi the sentence and other proceedings,) and 
by Lee, for the defendant 

After diis second argument, Lord MANSi-iELH directed 
the cause to stand over, till there should be an oppoitumty to 
applv ’,to the defnidant, fmr his cmisent, that the above diict, 
and me proc&s verbal, should be added to the case. 

'Hir day. the defendants counsel informed the court, that 
fiieir client would not Cfmsent final the proifs verbal should be 
cowndeicd as ^ 

TW aigjuraieiito on file pasted eSkeX, as 

follows:—The sentence of the French court of admiralty 
can only be conclusive on the point directly (Ucidcd. If fins 
sentence had expresdy proceeded on lj|||ptground of the pio- 
perty not bmng neutiul, die plaintUr wnuld fie bound by it; 
bmt it docs not appear froso the sentence, that the ship and 
<airgo i^re condemned at enemy*sprapeftH* On the contraiy, 
it luauiffstly went cm the pape^ ravmg wilfully tbtawn 
into the sea. This isa ground of amdemnation by the law of 
nations, althoi^h the property should be neutral; and by the 
arret ol July, 1778, the French have gone so far as to sub¬ 
ject the ship and cargo to be condemned, if of the 

papers 
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pipera liaVe‘been'dirdwn into the sea, suppressed, or aV 1781. 
strapted^ evcii althoagfi sufficient should'remittn to prove that 
they were neutral, 'fhe fruth in this case is, that the papci*s BEnyARDi 
tell uyerbourd by accident, but, supposing them to have been a^inst 
wilfully thrown into the sea, that was hot a breach of tlie war- J^Ttaux. 
ranty. Such an act would fife fraud, misconduct, or barretry, * 
iu the master, and is,^ therefore, one of the risks expressly # 
insured i^ainst. The sentence does not state that tiie.couri 
.suspected die properly not to be neutral; the suspicions nieii- 
tioue;s|^] it arc recited from the proresver^a/, and aretlmse of 
the j^tatn of the frigate who made^the capture. Indepcii- 
deiit of any such suspicions, there was much better ground 
of condemnatiom namely, ttie^rct^ and it will be impossible 
to contend, that a cc^demnatiSiTOtider that shall operate 
as conclusive evidence against the ptaintifF of the property not 
having been rieutral. One of ^e causes of suspicion was, 
that the goods going into an enemy's county; but the 
, merchants in Lorimn, to whoih they were consigned, may 
have been merely factors, and it appears from the sentence, [ aSO ] 
that tlie consignors were f^etielians. 'fhe ground of the sen¬ 
tence is at least ambiguous on tWfeceof -^, which is reason 
suificiuut, why it should not conclude the plaintiff, who, was 
ready, at the "trial,' with evidence to shew, that the property 
w as neutral, and that the pdpeiiS fell into tlie sea by alicideut. 

The sentence was founded on the proces verbal. Therefore, 
though only part of it is there recited, the whole ought to have 
been read at tlie trial, as a necessary part of'ihe proceedings, 
and it should how be considered as j^ratt of the case. 'Hius, a 
decree in Chancery,, which only recites so much of tlie pro¬ 
ceedings as are tliouglit n^c^ry to be set forth to introduce 
the decretal pai t, caunut be read in evidence witliout the bill 
and answer, becaitse ambiguities may be thereby explained, 
and omissions supplied [1]. If the proch verbal is as 
part of the case, it will shew, clearly, dial Uie ground of thfe 
condemnation was the arrH. 

For the defendant, if was contended, that, taking the whole 
sentence tugeili^., the condemnation appeared, clearly, to 
have been made on suspieiohs ttrat the property belonged to 
^le enemy. Hie, words of the sentence are, ** The premises 
** considered^ prembes, but all ihe circumstances be¬ 

fore slated as the ciwse of (he suspicions i ff it had proceeded 
on lljig arret, there w’onld have faceh no occasion to say any 
thing of the suspicions. It would have been sufficieiU, b:^iy 
to refer to tfic aavi itself, after stating as a fact, tharsome of 
the.pap^rs had been thrown into the sea. Itbtrul, thb sen- * 

' , ' ' teiicc 

[1] By this argumont, and indeed tore of a lihel on which the suit hai 
throughout, the pliiintiA'’.s counsel proceeded, 
treated the prods verbal as in the na* 
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}7$1, doM njtt, in words, deekre the ship and cai|go to have 

been eondeitined, as enethy*s property; but it is not ^ prac- 
Beknahox to do so, and it amounts to the same it' thit ap> 

against pears, 'from necessair tnference, to have been the ground of 
MoTTXi^r the condemnation, ^e usual cause .of condemnation, in all. 

countries, is, that the property belonged to an enemy, and, 
therefore, when there has been another ground, it should be 
set forth. Now, in this sentence, the court does not even 
say, diat they suspected, ot believed, the papem to have been 
dirqsvn into* the sea. If tliey had said so, such an act is, in 
ail cases, evidence of enemys property, and they 6ifght to be 
considered as having proceeded u^n it as evidence only, and 
to have condemned the ship ipd goocb, unch^ the general law 
of na^ns, not under a local ordinance not Veferred to in the 
sentence. ‘ * - 

£ 581 ] After the first aigument, Lord MAN.sFtEi.n said,—^^Fhe 
first principles are dear, and admitted.^ All Uie world are 
parties to a sentence of a couit of admiralty. Here, there is 
a monition published at the Exchange, and, in other countries, 
at some place of general resort, and any person interested may 
come in [f 9]; and appeal, at any time, if there has been no 
laches, if there hits, the time of appeal is limited. But the 
sentence, as to that which is within it, is conclusive against 
all persons, unless reversedhy the regular court of appeal 
It cannot be controverted, collaterally, in a civil suit. The 
difficulty here is, what the ground was, on which the French 
court of admiralty wettt; whether the ground of enemy’s 
property, or that of the papevs'having been thrown overboard. 
By die maritime kw of hit eountnes, throwing papers over- 
boaid is considered as a strong presumption of enemy’s pro¬ 
perty, and upon that prineij^ the arret ol 1778 is founded. 
But, ir» all my experience in England, 1 have never known a 
condemnation on that circumstance only. It is made use of 
as a strong ground of suspicion. The arrlt is very rigid. It 
is difficult to find out what the ground of this senfence was. I 
inelme to think, the court went upon the ground of enemy's 
property, and considered the want of the ^pers as a strong- 
prestunpdon of diat fact; but they did not examine the cap¬ 
tain upon interrogatories, aS to the conteiits,,of the papers; 
and upon the whole, cnot^ does not aj^ar on diis obscure 
sentence, to ascertain preew^ upotr what it' |^as founded, and 

. some 

[^'1 supra, IValhr v. Witter, 6. n. [<35* 1], 

.. 

[f 2] Ior(]( l^ihn, in ’Lothian v. it, viz. tho admissibility of such evi- 
Benderson, 9t ]6,.dr SHi, questions cTence as between assuiqed and undcr- 
thc accuracy of this statement, though writers, as established in this and s\ib- 
hc concurs in. the law deduced from sequent cases. 
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some olk» method .ought to be taken to inquire what the .,1781. 

ground of it was. As to whatever it meant to decide, we must 

take it as conclnsive. Be ax a ant 

tV.tLLijs, and Ashhukst, JustkeSf concurred with his a^nst 
Lordship. Motteux, 

Bullrh, Justice, saidf that, to be sure, the sentence was 
obscure, but, taking it alt^ether, he did not thhik there was ^ 
much difheuk}' in discovering the grounds of it. 'llie two cir¬ 
cumstances of tlie cargo being consigned to the enemy, and 
ikfi falling rrf’ the pa)K!rs itito the sea, are s^ted as the grounds 
of suspicion. The latter circumstance,—papers/hZ/iwg into 
the sea,—could not be a ground of condemnation." The other 
coidd raise no (||hcr suspicion.^or a presumption of any thing 
eLse, but tlie property being raemy’s property. It follows, 
therefore, that I he condemnation went upon that ground. If 
it had gouc upon a rcUfid throwing pajjers overboard, that 
would have becu.slated. substantively, as the ground. In the 
first place, lay arrtl out of the case; and tlum wilful 
throwing papers overboard, is only presumptive evidence of 
enemy’s property. Iben, take the arret ; still, wilful [ 5S2 J 
thiowiug overboard might have l>eeu used as evidence of ene¬ 
my’s property, or it might have been a si^bstantive ground 
under the arret: here it is not stated as a substantive 
ground. 

On the second argument, Lord Mansfield said, that, if 
the proces verbal should be agreed to be made part of the 
case, it would clearly explain the ambiguity of the sentence^ 
as it set forth the ground for taking die ship to have been the 
arrk of Julj^, 1778. Without the proch verbal, the sen¬ 
tence, he said, was equivocal; it took all in; and it was dif- 
iicult to say, what it went on. If the papers produced to the 
captor were fair, ific property was ueutrai. But, the procc.>' 
verbal put the ground of the sentence out of all doubt.^^^' 

WiLLEs, and A^jhhcrst, Justices, of the same opinion. 

Bi ller, JiKtire, also declared, that he thought t\\e proces 
•terbal must be lakoii as part of the proceedings, and, as that 
expressly referred, to the oivc/ as the ground of the capture, 
and the sentence w:is consistent witli it, the sentence must be 
taken to have bi-en founded on the arret. But he adhered to 
Kis former opuiioiu.o« the am as stated icifhaul the proces 
verbal, namely, that the interpretutiou of die sentence, taken 
by itself, iiuisIIk*, liiat the condemnalioii went on the ground 
of enemy’s property, and nai, therefore, couclusivj^ against 
the plaintiff. 

J^ird Mansfield then said, if the defendant would not 
consent that the proch verbal should be made part of the case, 
lliere must be a new trial. Upon this, Dumiing observed, 
that it would be hard upon the pi lintiff now to grant a new 
triEi,Jbr that his witnesses wure gone to Venice, and the 

terms 
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terms on vuluch the case was,reserved £or the opinion of the 
court were, that, if the sentence should be thought nojt to be 
concluNve, a verdict should be entered for tjbe plaintiff.. ■ 

Hie refusal of tlie de/endant was signified, this 4aj, by. 
Lee, who assigned as the reason for it, mat the proch verbal 
was not a proceeding in the French court of admiralty, but 
merely an account of what passed on the capture^^ reduced 
into writing, at the time. He observed, that, in the sentence, 
all the proems verbal, except the concluding part, which refers 
to tlie arrk of Jufif, 1778, was recited, and he thought this 
afforded a strong argument for inferring, that the court had 
purposely omittra that part of it, to shew that they did mt 
condemn the ship on tlie ground of the arret. ^ 

Lori Mansfield disapproved much of the defendant’s 
refusal, but he said he thought the justice of the case might 
still be got at, on the ground of the ambiguity of the sentence, 
which did not mention a word about tl|e property beiug eue- 
property ; that it wes clear the French admiralty meant to 
proceed on tbii|proundof thrbiping the papers overboard; aAri 
he agreed witiithe cpunsci for the plaintiff, that theproceA 
verbal ougjif tabu considered as part of the proceedings, and 
that the sentence ought not to have been read without it. 

Bulleb, Justice, thought, tliere was weight in what had 
been observed by Lee, on tlie reason of omitting the con¬ 
cluding part of the proebs ^bat, in the sentence. Indeed it 
was not clear tiiat what was now offered to be produced, wa» 
the same.pme^ verbal which the sentence recites, and, if it 
could be supposed that the captain had made another, omitting 
the reference to the as me ^ound of capture, that could 
only be accounted for, by his having found that me capmre 
could not be supported on that ground. 

Wii.LEs, Justice, thought it most manifest, that theprores 
verbaifViade at the time of the capture, was that on which the 
sentence proceeded. The sentence began with mentioning it, 

' and recited it exactly, as to date, and every thuig else, as far 
as it went. Tlie word “ purporting* did not require a recital 
of tiie whole, and it was not necessary for the admiralty court 
to set forth tlie captain’s reasons for detaining, tile ship. He^ 
had idl along been of opinion that the sentence was so ambi¬ 
guous, that it did not appear tiiat the caim of 'coiidemnatiofi 
was, that the property was not neutral, and,, therefore, bad 
thought evid^ce necessary to explain it. 

Ashhurst, Justice, concurred, as to the ambiguity of 
the senfence/ and that it was, therefore, not conclusive; 
and, on that ground. Lord Mansfield, and Whiles, and 
Ashhurst, Justice , declared timr rndmon th^ the jidsiFm 
ought tn be deliverri to the, plaintift; Lee sril ui^iiffi the 
danger of opening tiie senpicis of forri^ courts of a^mlty, 
which are usiudly informal, thid expreMmgbis appr^nsions. 
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that the consequence of this determination would be, that, in 1781. 
all cases of this sort, there would be controversies about the 
ground of the foreign sentence. On this, Lord Man sfield REinrAUDr 
said[p 3], that this supposed inconvenience would be entirely against 
obviated, if the foreign courts would say, in thdr sentences, Morrux. 
condemned as enemy’s property” 

The pQstea to be delivered to the plaintiflF[f 117]. 

[t 117 ] Vide 3/(r?/ne v. WaVer, B. imiciy. JVoodmass^ B.R.IL 24-6Vo. 3. 
R. E. 22 Ceo. 3. [f4], BaruHay y, Salucci\.Jbhns(fn,B.R.lI.Q5 0(u.S. 
fjCtt'eSf D, R. ’.r, 22 Geo. 3.[f 4j. Sa- 


Goodtitle agaivst. North and Othei's. 


[ 584 3 
Tljuf'dav, 


niptry if 
„ in bar t 


A CTION of trespass for mesne profits, against several de^ BanVr 
fendauts : Piea by two of them, (husband and wife,) that „f 

the husband became a bankrupt after die cause of action ac- tn «pa.s ibr 
crued: General wv. /.- 

Davenport, in support of the demurrer,* contended, that 
the statute of o Geo. 2. c. 30. whicli gives this plea, only 
speaks of debts ilue before the bankruptcy, and an injury by 
entering the plaintiff’s close cannot constitute a debt. A 
party cannot in any case of a tori liquidate his own demand 
for damages, and swear to it before die commissioners. It 
can only be itscertaiued by the intervention of a jury. The 
rent is not a sure criteriou. He had known, he said, more 
than five years’ rent given by a verdict, for only one year’s 
possession. No debt, therefore, could have been proved, 

I’or this cause of action, under the comiuissicii, and therefore 
the bankruptcy was no bar; 

.Bnfdwin, for the defendants, admitted, that bankruptcy 
is no bar to demands for torts in general. But, here, he said, 
though tUcybm of die action was trespass, yet the demand, 
in substame, was for u debt, viz. die annual value of the land, 
and might have been the subject of an action for use and oc¬ 
cupation, in b;u' to which he insisted that die bankruptcy >Yas 
most clearly pleadable. 

, Davenport, 


[p 3] Quoted by Lawrence,' J. in tcncos. 

Lothian V, Henderson, supra, cit. as [f 4] These two cases are reported 
containing the principle of the abso- in Marshall, on Insurunec, 397'8. 
lute conclusivcncss of foreign sen- 


VoL. IL 


N 
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1781* Davenportf in reply, seemed to agree, that, to an action 

* for me and occupation, bankruptcy may be pl^ed; and be 
Goootuls “* ^ argued some time ago in tliis conit, 

aaaiusv had been decided^ that, a party who goes for mesne profits 
Noet»» ^ judgment m ejectment, may wave the trespass, turd 

bring an action on tire case for us>c and occupation. But 
be contended, that when he does not uave it, ^e amount 
of his demand, or what a jury might think him entitietl 
to, b unceitaiu; many things may increase die amount of 
the damages, as particular circumstan''es of inconvenience 
to the plamtiff from having been kept out of possesion, 
d'c. 

Lord Mansficlp,— The form of the action b derbive 
The plaintiif goes for the whole damages occasioned by the 
tortf and when damages are uncertain, they cannot be proved 
under a commbsion of bankruptcy 
( 58d } Willis, Justice, of the same opinion. 

^^SHHURST, Justice ,—The plahitifi*goes for a compeim< 
tion in damages, the amount of which is uncertain, and can¬ 
not be sworn to before the commissiuners, but must be as- 
certunc'd by t jury upon all the circumstances. 

Bulleb, Justice,-^The damages here are as uncertain as 
in an action of assault. 

Judgment for the plaintiff [f 118] 2]. 

1] But if the demand is such, [t 118] Vtde Johnson v. Spiller, B, 
that the amount can be liquidated and JR. H, 24 Gio. 3. Mipra, p. 36?’, col. S. 
ascertained, without the intervention ^ate [f 55] [?]. * 

of a jury, it is a debt that may be 2] Fide, also, Gulliver v. 

proved. Utt arson v. Vernon, B, R, Drinkvater, B. R, H, 28 Geo, 3 
M, 30 Geo. 3. 3 Term Rep. 539. 2 Term Rep, 26 l, 


[f] And see the second r^rt of 
Vttmon v. Vertm, \a ^ T.R, 570. 
Barker v. Norton, B T»R. 6p5, and 


nammondv. Toufntin, 7 T, R. fil2, 
cited in the notes to Johnson v, Spiller. 
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‘ Lok^ine against TRomlinson. 



^HIS was an action tried before Lord Louohborouch, When »ship is 
at the last assizes for the county of Northumberland, in 
^hichthe plaintiff’rfec/aierfj—Tiiat the defehdant^ in conside- s"nlucu 
ration that the ptaintifF, at his instance and request, had un- 
derwritten several policies of assurance its to certain suras of «! le''ai*'thrcna 
money therein subscribed against hb name, on the ships, mer- •»' waR'nais, 
chandizes, and other things therein respectively speciffed, 1,','' appmlloM - 
without receiving the full premimns therein mentioned, trader- 
took and promised to pay llie plaintiff* so mtich nu»ney as tfie 
premiums therein mentioned to be prad to him amounted to, 
with an averment tiiat they amounted to £40 .—^There was 
anotlier count for .tMO for money had and received by 
defendant for the plaiutift‘’s tise.~—The defendant pleaded von 
assumpsit, as to all except the sum of £5, upon which plea 
issue was joined; and, as to the £S he pleaded a tender, and 
paid that sum into court. Uj'on the plea of*tender, issue was 


also joined. 

The jury found a verdict for the defendant upon the tender, 
and for the plaiutiflf upon the other issue, for the sum of £\S, 
subject to the opinion of tile court, whether be was entitled to 
recover that sum of £ 15, or tlie sum of £3 only, upon a case. 


which stated,* in effect, as follows: 

The plaintiff had underwritten .€200 on a policy effected at 
Newcastle, (which was set forth verbatim in the case,) whereby 
the sliip the Chollerford was in«uied, against capture by the 
enemy ,ybr ticelve months, in the coasting trade between JUitk 
and the Isle of fVig/it ; beginning the 13th of March, 177‘J, 
and ending the 13th of the same inonffi, 1780. In the body [ '>86 J 
of the* policy, it was stated, That the a«!surer3 confessed 
themselves paid the consideration due unto them by the as¬ 
sured, at and after the rate of \bs.pir cent.pet month:” At 
the bottom, opposite to the plaintiff's snbscription, was 
vyritten, “ prt^ntuni received Ibtli March, 1779;” and, on 
the back,'was indoi-sed, “ Newcastle, 15th March, 1779, Mr. 

“ John Gaul Thomlinson, on his ship the Chollerford, him- 
“ self master, for twelve months, in the coasting friide, at'and 
" between Leith zod the Isle of Wight, beginning the l.'llh 
** oi March, 1779, and ending the I2tli of March, 1780. 

" Enemy only. At 15s. per cent, per month, .€18.” The 
pi'Cmium was not paid, though expressed in the policy to liavi; 
been paid, it being the usage in Newcastle not to pay ilie 
premium at the time of making th^^nsurance, but at various 
times after the policies arc effected, dtid, someriines, not till 

N *i twelve 
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t^velye month? after. The ship 'was lost in a storm, within 
the first two of twelve months for which the insurance was 
made, and the ctefendaiit tendered to the idaintitf £3 as the 
premium fur two moiithst Tlie ouse furlbor stated, tliat one 
Jiogersoitj a broker, one of the witnesses for the plainiifiT, 
swore, that at Nettrastkf at the time when this insurance was 
made, the rate of premium, on the same voyage, and against 
the same risk, varied in proportion to the duration of time for 
which the insurance was made; that the u*iuai rate was 
£{ IU. Qd, per cetif. per mouth, if the insurance was for three 
months; 4^1 J«. per month, if fur six muntlis; IBs. per 
month, if for nine; and 15s. per month, if for twelve months. 
Tliat the reason of the dificrence was, that, when the time was 
long, the ship would probably be in port for a great portion 
of the time; that, on similar policies, when the capture had 
happened within the year, the Mho\e premium had been paid. 
Thu defendant’s witnesses, on the contrary, swore to two or 
thlipe instances like the present, where there had been an up' 
portionment and abatement of premium ; that, when the po¬ 
licy was meant to be for a year, the rate was usually com' 
puted by months, the reason for which, they believed, was, 
to ascertain the {proportion to be returned if the risk should 
cease before the end of the whole time insured. 

,.J. Scott, for the plaintitF.~IFootf, for the defendant. 

Lord Mansfield desired Wood to begin. 

He contended, that tliis w'as not one entire contract for a 
year, hut an insurance from niondi to montli for twelve months. 
Even on {in insurance fur an entire voyage, when the assured 
can ascertain the proportion of the premium allowed for that 
part of the voyage during which the risk ceased, there must 
be a return to that amount, it was so determined in Stevenson 
V. Snow (a). The court, diere, laid it down, as a principle 
in cases of insurance, that " equity implies a condition that 
** the insurer shall not receive a price for running a risk, when 
" he in truth runs none.” if the policy had been for a year, 
or twelve months, and die premium a gross sum, the court 
could not have apportioned it, because the risk, in one month, 
might be greater than in another; but here the parties have 
apportioned the premium. This distinguishes the present 
case from that of Tyrie v,.Fleicker(b)\^ l)9lt where it was 
held, that there could be no apportionment, because the in* 
surance was for an entire y^r, and the premium one gross 
sum. The court decided that case on the ground of the con¬ 
tract being entire. In the present case, the insurance was the 
same as if there had been twelve policies, one for each month. 


(ojt E. M. 2 Gi’O. 3. 'J Burr, ^on v. Woodhriige, T. IJI Ceo. 3. 
1237), 1 Black. 315. 31S. ^ infra^ p. 781. 

-0) B, R. M. 18 Geo. 3. Vide Ber. ’ [+ nijj Since rop«»rtcd. Coup. 666. 
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It is true, that, \vidi regard to each month, if the risk had 
ceased in the midst of any of them, on the principle on which' 
Tyrie v. F/etcher was decided, the court could not apportion 
the premum for different portions of that month. The only 
purpose the paities could have for mentioning the monthly 
proportion, both in the bod) of the policy, and in the indorse¬ 
ment, must have been to ascertain llie sum to l>e returned in 
case of a capture within the year. Jf it bad been meant to be 
an entire contract, the vremium would have been fixed at <£18 
per annum, without any mt'ntion of months. The usage of 
die place, as proved by the defendant’s witnesses, is accord¬ 
ing to the construction fur which he contends. 

liord MA^ s FT ELD told AVo</, he had no occasion to give 
hitihself any trouble. 

Lord .AIansfielo,—T his is a mere question of construc¬ 
tion, on the face of the instrument [f i], and, therefore, pa¬ 
role I'virtmoe should not have been admitted to explain it. It 
is an msiirance for twelve months, for one gross sum of £10: 
Thi'y lm\e calculated this sunt to be at the rate of I5s. per 
month. But what was to be paid down? Not 15s. for the 
first inontii, and so from niondi to month; but if 18 at once. 
Two cases have been mentioned. Stevenson jr. Snow was de¬ 
cided on the ground of O'erc being two voyages [P 12]. jyeie 
V. Fletcher is directly in point against the d'-fendent. There 
are two principles in these cases; I. If the risk has never 
begun, the w'holc premium is to he returned, because there 
was no consideration; C. When the risk has begun, there never 
shall be a return, although the ship should be taken in 
hours. 

AsnHURST, The 15s- per month is only a mode 

of couijiuting the gross sum. 

VViULEs, and Bui.i.f.r, Justices, of the same opinion. 

'liie posted to be delivered to the plaintiff [f 120], 
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[t 1£?0] Vide Meyer V. Gregwn, B. B. R. E. 25 Geo. 3. Long v. AlUm, 
ft. E. a t Geo. 3.' Gale v; Machelt, B. R. B. 26G<o. 3. infra, 790 , in not. 


[r 1] See Parr v. Anderson, of tured; the court held, that there were, 
ofpra, '530, in not. in fact, two voyages and two risks ; 

[k 2] So, where the voyage was from and, the latter not having coiiunenced, 
Hull to Bilhott, warranted to depart the assured were entitled to a return 
from England with convoy, and the of premium in respect thereof, to be 
ship sailed to Portsmouth , and from apportioned by the jury. Rothweli v. 
thence with convoy, which, not being Cooke, 1 R. 4" F. 172. 
ijirect fur Bilboa, she left, and was cap- 

N3 
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Kinq Daipie and seven Others, 


The «mrt will 
not grant an in* 
formation 
againat the ma* 
gUtratej of a bo* 
rough for having 
dismnchiied 
ponona intitled 
to their freedom, 
although tworo 
to have been 
done to serve 
election pnr- 

J mses, If the de- 
endantii deny 
that motive, and, 
awear that they 
fhought there 
was a legal 
ground tor the 
du<>aftclii<e> 
(tirni, and the 
ground on 
whirh the dis¬ 
franchisement 
vent has not 
i>een decided. 


C 589 ] 


^ faj Rex 
E. 2 Cev, 3 . 


the first day of last Michaelmas Temif Dunning ol>- 
tained a rule to shew cause, why an infonnation suould 
not be filed against the defendants, for a conspiracy to elect 
Davie mayor of the borough of Lyme Regis, in an ill^d 
manner, for the purpose of making certain persons without 
title, corporators, and, thereby, to procure a coloiurable tna-* 
jority in the corporation, and, by means of this majority, to 
disfranchise others, well intitled to be corporators, in order 
to obbun an undue influence in the election of members to 
serve in parliament for tlie borough. 

On milking die application, Dnmiing stated, from affidavits, 
t the persons disnanchised by the defendant had been twice 
ore removed, and restored by mandamus; that the last dis- 
ff^cliisenients were on the same grounds of obj(M:ti6n, which 
had been over-ruled, on argument, upon the returns made to 
the mandampses to restore; tliut the same objections applied 
equally to. the titles of some of the defendants themselves; and 
that, (as the persons making the ajjlidaviu believed,) the de¬ 
fendants hi|d acted in thi.s illegal manner with a view to pro. 
cure a colourable majority of votes in the election of the 
members for the borough- 

* 'Oh Wednesday y the Hist oi dfaniiary, Bcarcroft, Arden, 
Lawrence, said Jirskine, she^\cd cause against the rule; and 
product ajjidamts of the defendants, expressly deiiyiog the 
corrupt motives imputed to them, and sweariug that they 
tiiought they had a legal ground for the act^ complained of, 
and mat the last disfranchisements were expressly with a view 
to have the question decided, whether non-residence is a good 
enlists for amovii^ a capital bui'gess. 

Tills day, the Attarney-Gencral, Lee, Dunning, and 
Rooke, were heard in support of the nile. 

Lord Mansfield, —This prosecution is not attempted 
with a view to obtain huy civil recompence, or to assist the 
disfranchised members of the corporation in • being restoriHl, 
forTt ifi^cknowiedged that their parly have now obtained a 
complete victory in the borough. The application is, there¬ 
fore, ad vindictam, and ad vtndicfam only, 'fhere are un¬ 
doubtedly ;Caaes where the exercise of a discretionary aiitho* 
i*ity, by a majgislrate, with a corrupt motive, in order to .servo 
election purposes, will be a ground for granting an informa¬ 
tion. If, for instance, licences are refus^ to publicans, as in 
die casqfrom Coffe-Castle(a)i if a rate is partially made, 

and 

v. JIann, T. 5 Geo. 3. 3 Burr. Jflfi. S. F. Rex \. iniUams 
3Bvn,l3l7. 
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persons corruptly left out or put on; if freemen vrithout 
title are admitted; if electors are arrested coming to vote, 

But, what is tills charge ? That persons have been admitted 
who the defendants swear they thought had a tide, and <Hhcrs 
removed who they swear they thought had none. I'o grant 
an information in diis case would imply an opinion that such a 
proceeding is punishable as a crime. Now, there is no in¬ 
stance even of an indictment for it. There is great tenderness 
m granting informations in matters of election. Clow many 
instances do we recollect of mayors acting as returning oflicers 
after there has been judgment of oitster i^inst the mayor 
under whom they derived their title, as at irigaUf Marlow, 
Carmarthen, &c. ? Yet no information has ever been granted 
ill such a case. For the civil injury, when a corporator has 
been improperly removed, there is a specific remedy by a 
mandamus, and an action for a false return. Where a person, 
not intitled, intrudes, he may be removed by an information 
in the nature of </tfo warranto, and fined for his usurpal^n. 
If you would proceed criminally, prefer an indictment. That 
is more proper tor a precedent. But how is corruption 
proved ? r'or the application, the beli^ of corrupt motives is 
sworn tp, but the defendants positively deny die motives so 
imputed to them. '^Phe former restorations did not go upon 
the merits. The question, whetlicr non-residence is a cause 
for disfranchising a capital burgess, (which was the ground of 
the amotions complained of,) has never yet been tried. ^ It is 
now' clear that all the capital burgesses are of the council, yet, 
on tlie reUirns to the different mandamuses, that was disputed, 
and the contrary maintained on the part of the prosecutors; 
tliougli they, being possessed of the charter, knew it to be 
so ft Itl 1]. I think the rule must be discharged. 

WiLLK.s, and Ashhorst, Justices, of tlie sme opinion. 

Bplleu, Justice ,—When corporations combine^ and cor¬ 
ruptly prostitute their office to election purposes, I a^ree that 
such a case is a pioper subject for an information. But the 
corruption should be made out. The defendants here posi¬ 
tively deny the particulars of the charge, and the quesli^ con¬ 
cerning non-residence has never yet been decided. T.tic^ de¬ 
fendants svvear they believe it to be a solid ground of amotion; 
that they have used every means to bring it to a de^muiation, 
but hitherto without success. As that point is Vet undeter¬ 
mined, I shoiidd think it would be improper to suffer an m- 


fonnatiou to go. 


The rule discharged. 


m 

IJ 81 . 

Vvw 

The Kiko 
against 
DAVii, 


[590] 


(t Supra, p. 182, «orc [19]. 
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1781 . 


Monday, 

d(h F<^< 

*[ 591 ] 

A penon indict, 
cd for high trea. 
ion ii entitled to 
a copy of (he in- 
dictineiit and 
lilts of the wiU 
neiKS for the 
crown, and «f 
the juiymcn who 
ere Id or rctorn* 
ed on the panel, 
ten days bcore 
his arraignment. 
~It is hii'h trea. 
I son to attempt, 

^ by intimidation 
and violence, to 
Lompei 'he re¬ 
pea' ol a law.— 
Tlie staltile of 
13 Cnr. 2. st. 1. 
f. a. ^ 2. is not 
repealed by 
I W. & Ah sets. 
2. e. 9.11. sri, 
5 —A witness is 
not obliged to 
answer whether 
he is a Rnmrn 
Catholic.—Co¬ 
pies of the jour¬ 
nals of pariia- 
tnent are es'i- 
deocc. 


The King agamt^ljird George Gordon. 

A N indictment for high treason hating been found against 
Lord George Gordo7t, the Attometf-General mov^, in 
the last term, (on Sahirday, the 11 th of November,) for # 
rule upon the sheriff of Middtemx, to deliver to the prose¬ 
cutor a list of the jurymen he intended to return on the panel, 
in order that the prosecutor might be enabled to deliver such 
list to the prisoner, (according to the provision of the statute 
of queen Atnie (a),) at the same time with the copy of the in¬ 
dictment. He said, this seemed die only method of comply¬ 
ing with the meaning of the statute. The words are, ITiat a 
lilt of the witnesses that shall be produced on the trial, for 
proving the indictment, nnd of the jury, mentioning the 
names, ^c. be delivered to the paity indicted, ten days before 
the trial. This, he said, had been coiistnied to mean, bej'ore 
the arra%gnmcnt\\\ and, as there is no issue till arraignment, 
there * can be no jury, strictly speaking, because no Jury pi-o- 
ccss can be awarded till issue Joined. 

The rule was granted [C]. 

Lord George was this day tried at the bar. 'fhe indictment 
was for levying war against the king. Tlie manner in which 
the trial proceeded was tiiis: Norton opened (he indictment. 
'I’he Attorney-General then stated the case, and produced the 
erideuce for the crown; the witnesses being examined in their 

' turns, 


> fnj 7 Ann. c, 21. § 1,1. 

[1] By the statute^ of 7 3. 

c. 3. of which that of 7 Ann, is but au 
e.vtension, a copy of the indictment 
was to be given, five days, at least, 
before the prisoners should be trml, 
ill order to enable them to advise with 
counsel thereupon to pkad and make 
their defence. This must have meant 
tiyc days before arraignment, because 
the prisonei pleads instanter upon the 
arraignment. 

[2] 1'his provision in the statute of 
queen Anne, was not to take effect till 
after the death of ili« late Pretender; 
and this wa.s the first instance iii which 
a person indicted for high treason had 
|)ccn jntitled to the benefit of it. The 


rule was drawn op m the following 
words : 

Mini)t.Ksr.x. % “It is ordered 

The king against # that tho sheriff 
Grorge Gordon, esfj.Vof Allildkwdo 
cominunly called a torthwith d'di- 
Lord Crt'orgt* Gordon. ver to Mr. 
Ckamberla^nc, the solicitor fur the 
prosecutor, a list of tluf jury/o/le ;r-' 
turned by him, fur the trial of the pii- 
soner, mentioning the names, profes¬ 
sions, and ])1nces of abode, of such 
jurors, in order that such list ina\ be 
delivered to the prisoner, at the same 
time that the copy of the indictment 
is delivered to him .—On the motion 
of Mr, Attorney-GeneraL —By the 
court." 

Immediately 
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turnsj by the different counsel concerned for the prosecution, 1781. 
viz. Attorney-General., the Solicitor-General, (Man afield), 

Bearcroft, Lee, tiowarth, Dunning, and 'Norton. Kem/on The Kik* 
then opened the case on die part of fjie prisoner; after winch, against 
JSrskine, his other counsel, told the court, he meant to re- Lord 
serve his address to the jury, till after the evidence for the pri- Geo rob 

soner had been gone tlirough : he said there was a precedent Gounojr. 
for this, in the state trials (a). Lord Mansfield, upon 
this, told him, that, as far as he was concerned, he should be 
l^ad to hear him at any stage when it was most desirable to 
himself; and the Attorney-General declared, that no objec¬ 
tion would be made on the part of the prosecution. The evi¬ 
dence was then produced; aud Erskine having observed upon 
it, the Solicitor-General replied. 

The case, on the part of the prosecution, was; lliat the [ 59^ 3 
prisoner, by assembling a great multitude of people, and en¬ 
couraging them to surround the two houses of parliament, aud 
conuuit dilfereut acts of violence, particularly burning the 
Roman Catholic chaijels, had endeavoured to couijh I tlie re¬ 
peal of an act of parliament (6). 

Lord Mansfield, when he began to sum up the evidence, 
stated to the jury, tliat it was the unanimous opinion of the 
court [p 1], that an attempt, by iutimidaliun aiul violence, to 
force the repeal of a law, was a levying war against tiie king; 
and high treason. He requested that he might be corrected, 
if his notes should be deficient in any part, by those of the 
other judges, aud of the jury; and he concluded by telling the 
jury, tliat if the scale should hang doubtful, and lliey wore not 
fully satisfied of the prisoner’s guilt, they ought to lean to the 
favourable side, and acquit him. 

T he trial lasted from eight in the morning, till a quarter 
after five of the morning following. T’ho jury withdrew for 
some time, and then broiqjht in a verdict ol acquittal. Lord 
Mansfield, and the other judges, continued on the bench 
the whole of the time, till the jury retired. 

Some 


Iinmediatcly after this rule was pro¬ 
nounced, Ershine moved, that the pri- 
S4«ier might itavc counsel iissigucd to 
him, that Kenyon and himsclt sliould 
be assigned, and that they might have 
free access to liim at all reasonable 
hours, according to the provisions of 
7 iVill. 3. c. 3. § 1. Butler, Justice, 


doubted whether this application 
ought not to be made by the prisoner 
himself, at the bar. the words of the 
statute boiiig, “ Upon his or their re- 
‘‘ (jhvst but, the JftanieyGeneral 
couscnting, the motion was allowed. ' 

(a) Qu. 

(b) Viz. 18 Geo. c. fiO. 


[f l] Vide East's Picas of the Croicit, p. 79. 
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1781 . 


Tho King 
a^^ainst 
Lord 

George ^ 
Gordon. 


[ 593] 


Some points of law, and of evidence, aiose, in the c<mne 
of the trtah 

1. It was contended, by the counsel f<Nr the prisemer, that 
the statute of 13 Car. 2..sf. 1. c. 5. —(By which it is enact¬ 
ed, That not more than twenty names shall be suned to 
any petition, Sfc, to the kit^, or either house of paruainent, 
for any alteration of matters established by law, in church or 
state, unleas the contents thereof be previously approved of, 
iu the manner tlierein meutioued; and that no person or pe|{^ 
sons slrall repair to his majesty, or both, or either of the 
houst'3 of parliament, upon pretence of deliveriac any pettticH), 
Hi'c. ut^companied with excessive number of peo{^, nor, at any 
one time, with above the number of ten pcrs<m§, on pain of 
incurring a penalty not exceeding ^100, and three months 
imprisonment ('cj,)—-was virtually repealed by that article In 
the bill of rights, which declares, ** That it is the right of the 
subjects to petition the king, and that all cojnmituieiits and 
prosecutions for such petitioning are Ui^;al (d).’' But Lord 
Mansmkld, in his directions to the jury, said, he had never 
before heard it supposed, that the act of Cat. *2, was repeal¬ 
ed; and that it w'as the joint and clear opinion of die whole 
court, that the bill of rights did not mean to meddle with it 
at all; that neither tJuit, nor any udier act of parliament, had 
repealed it; and tliat it was in full force. 

Some of the witnesses for the crown had given in evi¬ 
dence, that Lord George, in addressing the crowd, mther at 
Coachrmkers* Hall, or in tlte lobby of the hotise of comnioas, 
had alluded to what had passed in- Seotlandf at the time when 
it was in agitation to extend the benefit of the proinsiotts of the 
statute of 18 Geo. 3. c, 60. to the 'Roman Catholics iu that 
country, and bad said; ** The Scotch carried their point, by 

firmness aud steadiness** The Scotch had no redress, till 
** tiiey pulled down mass-houses or, “ When the Scotch 
** pulled down ina|s-hou3es, they had redress.’' The Attorney 
General then oflTcred to call witnesses to prove, that ma^ 
hoikses had actually been destroyed in Scotland, This evidence 
was objected to, as not having any relation to the present en¬ 
quiry, or the conduct of Lord George, and therefore irrele¬ 
vant, and iuadmissible. But the cimrt over-ruled the objec¬ 
tion, on the ground, that the evidence offered* would sueur 
what it was that Lord George had referred to, and held out as 
an example, and that it was matter of fad whicli had an actual 
existence. 

3. A witness being asked, on the cross-examination, if ho 
was a Roman Catholic, the question was objected to; and 
the court ruled,, that he was not obliged to answer it, becauso 
if he were to say he was, his declaration would be evidence 
against him, and might subj^t biin. to penalties. 

4. Sworn 


(dj 1 JF. df M, sc9i> 2. c. 2. § 1. art, 5.* 


(O § 2 . 
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V copies of jceitain entries in tlie journals of the 1781 

itouse of CQininoiiSj were producedy and read as evidence^ on 
wpart of tbe crown, without being'objected ta[3]. 


[?] I. thercforo, presume, that sworn 
copies of the journals of parliament, 
are clearly evidence; though I have 
known it disputed. It is a general no- 
'^on, that copies of nothing but re¬ 
cords are admissible if the ori¬ 

ginals exist; tpd I remember a motion 
by Dunninigf in M. 12 Geo. 3. (27 J^ov. 
1771 ,) for a rule on the£a«^ India 
Company^ to shew cause, why they 
.should not permit their original traits- 
fer books to be produced, on the 
ground that copies from them could 
not be read. He, on that occasion, 
stated the principle to be what I have 
just mentioned, and said there had 
been many nonsuits for want of pro¬ 
ducing the original journals of the 
house of commons. Hut the court 
denied the rule to be as he state<i it, 
and mentioned several instances where 
copies of niatrorg, nor ol' record, are 
admissible; as copies of court .'•oils, of 
parish-regi.s;er8, ^ asid Lord 
I' 594 3 Maksfiei.o expressly said, 
tirat copUs of the journals are 
evidence [f 122], and that he parti¬ 
cularly remciiibercd their being ad- 
jnitt'^d oji a trial ni bar, In a cause in 
which he was leading counsel for the 


late Sir Wat kin Williams Wynne, 
against Middleton, the sheriff' of Den¬ 
bighshire, on an action for a false re¬ 
turn. That Mr. Onslov), then speaker 
of the house of commons, made a 
point with his lordship, that the co¬ 
pies should be offered in evidence, 
though nothing would have been so 
easy in that case as to produce the 
original journals. The court added, 
Uiat the reason ah inconvaihnti, for 
holding it not necessary to produce 
records, applied, with still greater^ 
force, to such public books as the” 
transfer books of tho Rust India Com¬ 
pany : for the utmost confusion would 
arise, if they could be transported to 
any the most distant-pan of the king- 
doiH,'whenever their conti-nls should 
be risoutdil material on i.Ik- trial of a 
canst-. 'i'he rule grante«i was, to shew 
cause why copies of those entries in tho 
transfer books, which the i)arty meant' 
to make u»«* of, as relative to the mat¬ 
ter in dispute, sbouhl nut be taken, 
and read in evidence at the trial ; the 
rule to be served both 011 the solicitor 
for the Company, ami the opposite 
party [y 2]. 

The correct principle, therefore, 

seems 


Lord CoAcsays, ‘‘The journals 
of the bouse of commons are- re- 
“ cords. The book of the chrk of the 
“ house of commons, which is a rc- 
“ cord, as iuis affirmed by act of par- 
‘‘ liament in anno 6 11 . 8 . c. l().” 
4 Inst. 23. ? he w(»rds of the act to 

which he n'fers, are, “ l''.xcept the 
“ same he entered of record in the book 
of the clerk of the parliament, ap- 


“ pointed, or to he appointed, for the 
“ commons’ house.’’ That the clerk's 
book means i- clear from 

several oUl eiUries. Jount. it. of com, 
25th Feb. Ui23 ■* vol. 1. p. O’/d. col. 
2. 1 March, ib. 6T(i- col. 1. 

12 March, J(i23. ib. (>83. cot. 2. 

[f 12'2] Ride Junes v. Randall, B. 
It. II. 14 Geo. 3. Coxcp. 17 . 


[r 2} So, examined copies of the net, 2 Esp. 665. Bret ton r. Copt 
jbanfe books are evidence of possession, Veakc, N, P. liep. 30. 
franalVr, &c. of stock, Marsh v, CoR 
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17S !• to be as laid down ** original ii of a public ^ature^ andl' 

by Lord ZfoiSr, in a case ** would be evidence if produced^ an 
of Lynche v. Ckrke, viz. “ immediate sworn copy thereof will 
“ 1 hat, wherever an be evidence." S Salk, 154. 


Viredaesday, 
*Xth Pcb. 


Le Caux against Eden. 


All aetiem vill 
not lie at com- 
mon Uw for 
latee imprison- 
meat, where the 
}inpri.oiiineiit 
wa. merely in 
comequenee of 
taking a ship as 
prise, although 
the aliip ha. been 
acquitted. 


f 595 ] 


defendant was ca{^ain of a letter of maffue colled tlie 
JSnterprize, and, beii^ on a cruize, fell in with, and 
took as a prize^ a trader called die Bee, belonging to Jersey^ 
of which one Famtov. was captain, Robine, supercaigo^ and 
Le Caux, (the present plaintiff,) second mate. They, with 
others belonghig to the Bee, were reinovt^d into the Enters 
prizey and brought to England; and the court of Admiralty 
restored the ship and cargo, and condemned the captor, m 
costs and damages. After this, Fainion, Robine, and Le 
CauXy brought separate actions of trespass and false impri¬ 
sonment, again.Ht Eden ; to which he pleaded the general 
issue; and they all^tood in tlie paper of causes to be tried 
before Lord Mansfield, at the Sittings after Michaelmas 
Temiy ‘iO Creo. 3. Fainton v. Eden and Robine v. Edetty by 
special juries, and Le Caux v. Eden, by a common jory. 
Fainton v. Eden came on first, on Friday, the 17th of De¬ 
cember, 1779. The counsel for the plaintiff pressed, that 
die jury might be directed to assess damages upon a case to be 
made, subject to the opinion of the court. Lord Mans¬ 
field said, he thought the action a new attempt, which, if it 
succeeded, would destroy die British navy. Jf an action at 
Jaw should lie, by the owners, giid every man on board a ship 
taken as prize, against the captor, and every man on board 
his ship, ijo man would dare to take a ship. Ho thought u 
doubt made, and the pendency of such a question, especially'^ 
if large damages were given, would have very bad eftects, atid 
obstruct the necessary operations of die sea s^^ rvice; and, be* 
ing clearly of opinion, that no such action had ever been sus¬ 
tained; that he himself had frequently ruled that such an 
action would not lie; and that, upon principles of law, con- 
vciiieiice, and sound policy, and also upon the authority of 
precedents, such an action couid not be maintained, be re¬ 
fused to direct the jury to make a case, or find a special ver¬ 
dict. The plaintifif might move for a new trial; the jiiiy 
might find a special verdict, if they chose so to do; but he 
advised them to find for the defendant; which they dki, Ro» 
bine v. Eden stood next in die pajier, and came on imme¬ 
diately after; wlien the counsel for the plaintUF combated the 
opinioa Lord Mansfielh had given m the former causo 

witb 
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great wamiUi, and earnestly pressed the jury to find for the 1781. 
jHahitiff. Lord Mansfield adhered tohts former direc- 
tioD, \ihich the jury followed, and found for the defendant. Lr. Cavx 
Le Caux v. Eden stood lower in the paper, and did not come ^rainst 
on till IVedmsdaiff the 22d of Hecemher. l^rd Mansfi eld, Eoen. 
understanding that the counsel for the plaintiff persisted 
strongly that the action lay, and, instead of moving for a new 
trial, meant to tender a bill of exceptions, told them, he would 
^nsent to a special verdict. 1 le mentioned his opinion to the 
jur}', and said, as to that point, it was agreed by both parties, 
tl)at they should find a special verdict: therefore they were to 
assess damages, supposing the action to lie. The jury, who 
had heard what had passed in the other tw o causes, had pro¬ 
bably formed a judgment of their ow'ii, and they found for 
the defeiidant. 'I'hey were again told, it w'as agreed they 
should find a special verdict, and assess damages for the 
plainlif}', and the} were sent back. At last, with great re¬ 
luctance, they found one shilling damages. 

1hes}>ecial vtjdicl stated as follows : 

“ On the Syih id 0«7o/yir, 177^, the plaintiff was the se- 
coud male on board a certain ship or vessel called the /»ee, 

“ of which f'uiuioH was then master, and, ps such mate, the 
plaintiff on that day was proceeding on a cettnin voi/n^e, 

“ in the said ship, from certain parts beyond the sea, to wit, 

** from the harbour of Punpibiat', in the bav of Chafeurs, on 
“ the coast of CanadOf to the island of Jcnei/. Tin; defeu- 
“ dant was, on the same day, captain or comniander of a [ 5^)6 } 

“ ccituia ship of war, or letter marque, called tlie Enter- 
prize, and was then cruizing on the high seas, and, on the 
** same day, attacked, and, after examining all the papers, 
and documents, relating to, or in anywise respecting, the 
" said ship the lice, her owners, cargo, and destination, 

** seized the said ship the liee, us a prize, and caused the 
plaintifl to be removed, togctiicr w itii others of the men, 

*<fcout of her, to and on hoard the Eulerfu'ize, and kepi ami 
continued him on board tluT«;of, until lu-r arrival in Eug- 
land, A suit was thereupon comtuenced, in bis majt'sty^s 
** High Court of Admira/ft/ of England, by Jtjhn fhtt, 

'' who claimed the said ship, called the Her, and all the 
** goods, wares, and merthaudizes, therein laden at the time 
pf her being so taken and seizi d, and, on the -Idi of March, 

** 1779, the liglit worshipful Sir James Afarriot, ^c. con- 
** dcniiied the defendant, the captor, in costs and damages, 

** and referred the same to the register of the same court, 

** taking to his assistance two meichants, who were to make 
“ their report therevni. The register aftervvaivls made his re- 
“ poit as follows : 

CrUe report, which was set forUi in hire tet Im, contained 
ullovvaiices iiudor difteivnt articles, ciz. for the passage of 

' passL-uget s, 



CASis 

1181. passenger^ the gailors* tr^s frott tlie time of tl»e 
tore tili t^r arrival in Jersey; for their. exMiices in the 
LeCacx termodiate time; a particular 8tii|i to tHro or them who had 
against been carried to h'mncet alij^etaiij^ as prisoners, at so much 
Eneir. ptr mouth during uieir stay uiere; for Uie captaitfs cxpences; 

for sundry sliip’s materials missing; for repairs to the ship; 
for Hobine'h expences; for the loss of part, and damage done 
to the rest, of the cargo, and tlie diminution in the produce^ 
by the loss of tlu^ tnarket; for demiuragc; for interest Off 
two bills of exoliange; for insurance on tlie ship, freight, and 
remaining part of tin* ratgo, from llngtund to Jersey; fot 
r.ou'.jnissiou on th<; value of tiu- ship and cargo; and for the 
expence of the referenced 

** 'J’hc said ship called the />? *', Imth been restored to the 

said John Fioft^ 

This case, - -(together with rules which had been obtained 
for new trials, in the two other causes, f*u the ground of 
TwisdivcctioM,’)—was twice tirgned: oucc in hist ^[irhficiiVfix 
I'erm, on ') uesdoi/f the 14lh of Not?, by L-oa'per^ for the 
plaintiff, and Luicrence for the defendant; and again, 
this day, by Dunnings for the. |phuntiff‘, and Lee.f for tlie de¬ 
fendant. < 

[ 597 3 The substance of the arguments of die counsel, on both 
occasions, was as follows; 

I’V»r the plaintiff,—1. ft was prov< fl by the plaintiff, that 
the defendant took him by force, from a situation in whicli 
he wa« following his lawful employment. Frima fadej this 
was, unquestionably, a trespass and assault. Nor will the 
mere circumstance of its having happened at sea, make any 
difference; for actions are, every day, brought, and sup- 
jiortod, for trcspassc.s and assaults at sea. The defendant, 
therefore, nni«t now insist, as he did at the •rial, that he is not 
liable to liiis action, bccau.se the ship was taken ns prize ; 
and this, although it has been decided, by the .sentence of llie 
court of Admiralty, that .she was not lawful prize, and that 
he was not entitled to take her. 'fbe ground of the defence 
mast be, that on prinqiples of policy, or adjudged cases, 
there is either no civil remedy for the assault and imprison¬ 
ment of a person taken on board a ship seizetJ as prize, or, 
if Aere is, that the proper and exclusive tribunal for giving 
redress, is the court of Admiralty, and that the plaintin 
either has received, or may receive, a compensation there, 
nie supposed reason of policy against the action, is the in¬ 
convenience to the naval service, if a captain, aiid all tlie 
officers and sailors, of a ship of war, were exposed to .^milar 
actions, at the suit of every sailor and passenger on board 
every iffiip seized by tliem as prize. THbis argument may,, 
perhaps, be fit to be addressed to the legislature, but cannot 
operate here. It is a well known maxim, that, for eveiy in- 

jury, 
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>ry, d>«re mnst « l^edy. It will hardly be contended, 
that an action Mill not lie for wanton acts of mielly and 
violence, exercised on the occasion of taking a ship as puze; 
wd, it It will lie in any case, how ,is the lino to dr; r. ? 
feides, Uie ai^ument of iwlicy, inich as it is, docs i., : a^pK 
ih the present instance; becan?c this delondant is cr.piuui of 
a letter of mm'qm, v. ho acts volunlarliy, jVir his own . i* ,k>. 
profit, and that ot his omuhs; not, as iifticcrs o; iho 
u ia lcr^public compo). aiitliority. Vs ?<» i|’»« fjilicr ;'K<ii'id, 
that, if there is a i'i:i;!ed\, st must not l>i* ‘Oi'ch? lo a comt ot 
common laM', but in the com * of \dmini , t,’•- j:;*.<.{ivc'mcnce 
will be Just as guat MV,n. pial iitnr, ('>:■ ilu: same 
multiplicity of suits may ansc iIht''. i'his i*< r, 

however, is, in a great u-.easurc, i'r;: Jjiuiy, m'. -, v,ili 

scldont be ad\iscd, or brou;,li{, unh « N^lieo tl-cit. i«;t- ns-u y 
real and maicria! -ijiuy, awl hi.i slMi’. ii' damygis are likciv *< 
be recovered, Ihit, in>\v tiie r'l’lo-ivt- }ii;i*'!i!ciioi) of the 
Admiralty court to be 'aij.-pfnin!' and lioiv. ,5 -,^>1 railu’r seem 
that they have no comiMW's: of die of Uus 

action? 1 here cannot he pn* j.u iii.'nmce wii>';p! they 

have taken upon llu-ni to as,^( , dmuagt s lor iinpri- 

soument, or any injury done to t!.c person. In iho case of 
Roms. Haisatfi{a\ il.e JU'lar,! was tri.''p:*.s | 4 jj- (akuig ilic 
ship, not for the inipiisonni; lU of any of iho cn-v.. »St>. iu 
, U»e present case, the aliowance has onh luen for il,o loss of 


the voyage, damage -o the 


eaigo. 


loss < [’ time, expt luvs, <uid 


sm 

1781. 

Le Caox 

.\itainst 

Edkk. 


wage.s; nut icr bein'; li/ieed i,o board :m'.)ih*-v ship, export «S, 
p'.jhaps, to ll'.e d:iiig« j 'j of v.ar, or mdu-ahSiy t liiuaus, ^ 
Indeed, how can Uie A'linnaltv coi.rt attempt to Cv iimate 
tho.s« jH'rsonal sufit-rines. in)d assess a compi ns.itiou for iheaii, 
without the iujervention of a jury, m wiioui that tiiscret ionary 
jurisdiction is, l»y the {.e.v of F/.- 7 /, pecoiiai |y \e.sled? 
Had the ship been eowienmed a-, iauud pii-*', perhaps the 
sentence Xtotdd hav«' been a fiav to iii.i*. ictse.n, because, in 
that case, it Mould have appemed, ir*<in Mailence, that 
the defendant, in taking the sipj,, oj vil»:{*i d.e iinprisonment 
of the men is a nec»s>i;;iy e!tn:.c<(uence, liwl done noihing 
but what he had an authority tor, by his lelkr of jnurqm. 
But, as the ea.se is, he is b* )»i eoJisid‘’re<{ as being in the 
same situatiofi with a shcrill s odicer, wlio arrest:? one man, 
upon proccs'i agani.st Knolner. Of the (-o.ts and damages 
actually assesin^l by the Atlniii .d!y convl in this < ase, there is 
no part allowed to this plaintin, nor is there c'^ny method by 
which he could compel a dlsinbulion, or the payment of any 
share or proportion to lum. Is it not absurd to suppose, 
that, in any csise, in a suit instituted by the owner of a vessel 
to recover her fi om the captor, together w ilh his dumage.s 
for the detention, the court of Admiralty shoidd investigate 

and 
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afH appdr^^'.^e c^age % ^ei^ indi^dud 1 q tlie 

ship, froa^he' imprisoiiincht If we were. to'^ ^pposff 
the cxclusuri; juriedtcfiori ofAdmiralty to e3dd;|. stuf| as 

the plainliif has,^|^\Vti trespass, 

matter of ihe capftrc as pwie!, o^ht to havii h««n 'pleaded 
bxtt»e defendant, in order to oust the jurisdic^ort of this 
court, and it cannot be taken advantage of on the general 


issue. 


71ie counsel for'the defendant,—1. Stated this to be 
case where nothing Iiad been done but what was barely ne-^ 
for the purpose bringing the vessel into port;; in 
[ 599 3 <^cr that dm re^tiar enquiry might be made, whether 
' was, or was not, lawful prize. ITiey did not deny that the 

talang was n trespass, for which there was a remedy, but they 
insisted, that it was so circumstanced as not to be coiursable 
any where but hi the court of Admiralty. What might be the 
case if the captors were guilty of wanton abuse, and «nnc> 
cessary severity, as nothing of that sort had happened here, 
there was no occasion to enquire;—(though Lee said, he did 
not at all admit, diat, even in such a case, an action at coin-* 
nion law would lie.)—Compensation is due, if any injiiiy 
has been suffered, but, as the original question was, " prize 
" or »o prize,*' both that and all die necessary consequences 
of the capture as prize, belonged solely to the juri^iction 
of the Admiralty court, and could only be enquired into 
there. It is as much a trespass to take a man’s ship, as to 
^ take his person: Now, when goods, supposed to be enemy’s 
goods, are found on board a neutral vessel, the goods only 
arc liable to capture ['S^* 1], yet, as it is necessary to secure 
the vessel in order to bring the goods into harbour for con¬ 
demnation, the owner cannot maintain an action for taking 
the ship, although the goods should be proved to be neutral, 
but the Admiralty court, in such a case, would allow da¬ 
mages for the detention of the 8hip[<D^2]. By parity of 
reason, why should they not for the detention of the person ? 
'I'o separate the question of ** prize or no prize,** and that 
concerning the incidental' damages, would be to divide, be¬ 
tween two different jurisdicUons, the same entire transaction; 
There are many authorities whic^ establish the position, that, 
where the original or principal matter is not'conusable at 
common law, neither are die consequences; 13 Co. 53, 
Cro. El. 6S5, Carth. 399- Q Keb. 360, ' 1 Lev. Q43, 
2 Lev. 25. MoUopf Lib. 1. c. 4. §3®. j>. 731* lAving- 
Stott V, Mavkettzie, at Guildhall, before Lord Mansfield, 
10 GeofS.—<Lee cited thatjcase from a note of his own.)*-^ 
As questions- concerning prizes chiefly arise between^ fo¬ 
reigners and British subjects, it is highly expedient that they 

' should 


l3 Salucci v. Johnson, B, R. H. 25 Ceo, 3* [iSt^ 2} /51»d. 
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aJmost fljl the treaties teUv^jis and 4 tis Cat^ 

supulat^,either. ,e*presslj^^^ tW all mat- * -a^wt 


t«8 re|a^.t^ prizes ^ali^lje t^miineti^ the Admiralty - 
court, *'4.hare is, for instance, an express article , to tiiat^etr ' 

thdvtjcaly ot iGyy, bctvveeii G^^af J&f/^p^,and Jpe/^^ . ■ ' 

mark, ( /Iff. S6.) Another advantage arisijig ' from the juris- r ^oo 1 
^ction of tlic Admiiatty court is the exp^iltna of .tlte de- ^ . , , - 

ctsmn; fur by tlie rules ftf that court a cairte cun hardly last ^ ' 
beyond a ntouUi. If foreigners.we^ obliged to sue atcpmv 
m.(tti law^ they could very raiely i^taiu in Maghnd, With 
tbetr ?v*tnos.scs, the necessary time,for the iSial detennhiatioa 
of theii- cause. But the great convenience is, that all prties 
concerned may join in one libel, vrhcicas, if the action at 
law could be supported, the costs alone of the numberless 
suits to which every individual among the captors would be 
exposed, would, independent of darai^es, be sufficient to 
deter every man of cutumon prudence from entering into the 
Service. It would certainly, with regard to privateers, and 
letters of majyne, have the effect of a prohibition. It may 
be true that this plaintiff was not a party to the suit in the 
Admiralty, but he might have been, or any of the persons 
. interested might have sued on behalf of himself and all the 
rest. An iustuucc of a libel of that sort may be found in 
the printed appeals, in the year 1764, in die case of the ship 
JjC f'igilatd. 'I hough, perhaps, no direct case can be men¬ 
tioned of an assessment of damages in the Admiralty court, 
eo nomine, for the personal injury of imprisonment^ yet the 
6th and Hb standing interrogatories exhibited iu order to 
ascertain the damages aic so general, that any sort of per- 
.soiial injury might be stated in answering tlicin. In the 4th 
Institute, 134, it is laid down, that the Admiralty has juris¬ 
diction ovi:r *'* contracts, pleas, and quereks, upon the sea,” 
whidi lust expression seems to include personal trespasses;. 
and the same doctrine seems to be recognized in 1 Roll, 

Jiep.^Of and 3 Jiiackst. 106, IQ7.-—With regard to 
the plea, the facts wiiich come out,, upon the plaintiff's own 
case, shew', that this is not a trespass at conmion,,law, and, 
tbereltore,. tlie*^ general issue is sufficient; the plaintiff has 
failed iti proving bis case, and ought toJmve submitted to a 
’ Uousnit.. • 

Lord Mansfield did not go into the ^rguinent at laige, 
but adhered to the opinion he bad so repeatedly and pe- 
jremptorily given at .JVm Prim; and probably thought it 
inore docent to leave th» ctisciissiun of it to tbe otluur 
jt^ges., 

«rusfice,~~*Uiider all the'circumstances of this 
case, as stated in the special verdict, I am of opinion, that 
Voi.. II. O the 
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^ ^ ^ action b not mamtainable. I way periiii(M! go upon nar- 

‘ rower groiiii4<ihap the lest ot the coiirt, but the uile I would 

Caux lay down h, that, wliein (hejtijiiry is the m^cessaiy ^ a»id iia- 
a^inst tiiwl cpnaaqucnoe of the captiii«,^"tbe cuuvt of ilttbtihaUy has 
^ hlDBjf, the sole ana evd^bive juVii^tio9* 'Hie cahob ettetl go to 

[ oOl J estaldtah that principle. 1 must deciclt* upon the facts as 

fdoind by the verdict, wliicli are incieh, that the '•hip was 
sei^ M prize by tlie defendant, and that he caused the 
plaintid, together,with otheis oi lh< new, to be lo'novcd 
from thence into his own ship, .»iul kept him iheic till thei* 
^ivai in Eitshinti* Nothing ap|H'ats to liavc Ivni done 
could lw\e been Avoided, consistent with the sci/ing 
the snip us pii/a. I will not say thtie mav not be cases 
\vhcic tliib covut would liave a concminit junwhction; if, for 
iustuicc, personal ill-tieatmcnt shouKl bo used, not the in 
ii'Ssaiy efleet of the captuio. Suppose tin* ship weir con* 
dumned as (awful pii/e, (nit tliat sonn of the crew had been 
iibed with iiiiueccs>.'iiv (nult}; 1 d«> not know wiieihei, m 
such a case, the ,Vdinii.i(t\ would tid e comizitiirc ol the m- 
jury, though it is iciy lemaikald^, that no sm tion at law has 
evtr been brought. Ilowoer, that didiculty dot, not aiise 
hen. It IS said, time is iiojurv, in iho Adiutialu loint, Ot 
f.sHSs damages frti a peiooual niyiiix, but 1 set, no teaton wbv 
that court should not judge of aicli nifiiiics, *as wtll as of 
those wluch aiitef {uop ih. i lia\o an adeipiale luctho I 
of asfcitaming the ciamigCs, by leieiLUCc to ihe Hegistei, 
vjio mav call iii the asstsUiinc of Ssscssois Ulito' • nothing 
in the suppose d dihicult^ of appoitionaig the damW hv 
may iiot.£K)tj be assessed to one man, and is t > auotliti 
riieie lias been such an appoitioiuiient hi this \ei) c »sc. If 
llieie is a remed> in the Adninaltj touit, ihat issulhtuiUj 
and it is leitainl^r a great advaula.c, lliat the patties, there, 
nail all jour in one hbcl. It wotdd he oi the most dangei- 
t»us consequriice to the sea-scivicc if such an acUou us this 
, (oiild be luaiiitaitied. 

Asiiitunsi, Justice -'flio cticumsUuicc of ito action 
having ever been brought is almost deiMvc, that it bus been 
the general apprehension, that no such action will he, for 
the occiisious, in time of wai, have been iiiimnieialHe. 'I’ho 
inconvenience of entertaiiiiiig such causes w wild be intoler¬ 
able; because every individual m the captimd ship miglit 
bring a separate action against eveij man in fhc crew of the 
vessel making the captuie* ^^llic case in 1 goes oq 

good and solid pounds. It is unnecessary to go into all pos- 
wble cases, or to say hpw it vrould be, if unnecessary peisonal 
, £ 608 3 cn^ty were exercised^ but wb^e die Adm^ty court has 
. juri^etkmof die ouginal matteri it ought also to havoju- 
rb^tion of eve^ thii^ necpssarily uiddental. 

BojfLBft, Sia0tef—* The question on dris special veidict, 
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as it \\a5 stated by Mr, Jiunning^ is a plain broad que^stiion; 
namely, Mhe iher an action at coiUmon law can be in iiulaitied 
foi an iiupiibonment on a lapture at sea a% pjkp; and, as it 
is of geneial importance, 1 hate \akeii all ihe pains I could 
to look into ihe books. 

* 'nuio IS no <aie in wbuh it has csei bcenUoMei' that 

siuh an action would be; a'«d, it it coild be maiinamed, 
tUeie eie, ni cvviy \\ai, sm h lieqncnt opportunities tpi it, that 
it most hAe t.appined m eveiy day % practice, or >ome m- 
atanres, at b ,ist, must h we been m the memory of thiee 
M'lio have Iiad U n > expeiimre m H'estmin ter Hafl; but there 
is not the ain .Ht^l triCe ot such a irctetimnstiou, oi even dl(» 
timt any tourt m Jlngtauf*. * 

‘An iMii.ti’.dl idence ii Jr€\tmmter II,tH, on a siil:qect 
which ioi* quently gives oicasionfui litigation, is a strong 
.irrunlout to piove that no such action can be sustaiuw 
tt l"j]* 

* Hut the else docs iu»t lusl on negative usage only; for 
thricaie.i luneut of authoiitics, from the tune of Queen 
tlUzahelh, to the* pioeni time, all ot which agiee, that the 
Admit altylm jurisdiction, not onlv of the question, ** prize 

or not prize" Imt oi all its consequences: and many of 
them ajfite, tint the Admiraltv his the *o/c*7«d exein&iveju~ 
ihitiOM, and ih *1 the vooils ot common Jaw have no jiirisdic- 
turn at all of 'turh qiu&Motis, 

' 1 lie c is.* most III point w ilh the present is that of Rows 
V. »S ( lontta, .u«^utd at the Cock-pit, on the 22d 

of Mtmhf 17 it), and deterunnedby Loid ChnJ Justice Lce, 
on the 'Jd of Jputf 1760. 

* The cn< umstnmes of that case were these: Rous, hav¬ 

ing a letki d wo/;./«c, on the iHthof Dciewier, 1741,sci2ed 
a sloop c.illed the S > 7^/1 Ki ’os/owu, or Puou, as piize, ami 
.dtc'ivvaids bb Ih.l 1 01 as pii/e hi the Admit ilty court 

hi Souf/i Cuioft’\. bl.c w'l'. (laiined bv a third ptrson, as 
Piemk piopeity, (die wai ihtii being widi Spe 7 ,) and the 
Admiralty touii a* ,t»’ ted tin ship and caigo. 'I’m 11 , an ac¬ 
tion of tie\pa»t v\ ^ I loiuiht against Rcu., in the infciior 
court of Common Ple.‘> at fiedeport, m RhoJe JJamlf for 
taking die bloop, to wbuh be pleaded “ not gui/tj^[iy' ami 
there was a 'voidnt n<'amst ban, with ^'8000 diimages and 
<*osta» On an ajipt d aiul tro"» appeal to the snpenor court 
of judicatme the \erditt and judgim^it in the 

infeiioi court vvcie loufaimd. Tlieii, theie was on appeal 
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[+11^5] Lttd. §103. 2 LJ.Rtiytn* *• any special ntattcr m evidence,) 
<)4-K ** phaileil to iwtte, that he was not 

f l] ** Captain Hont, according to “ guilty in manner and form as t'to 
the course of ple.vimg tlien, (saving **p{4intitla had declaied." ^w« 
** to himself all aUxantages ot "ivnic printed ('aie tor Rorv, 

02 



lULAaft 

4^81 • to t)i« rowt of mliMi decreed 

a^inst JHoui, 'imdi jf500(y dltti^geV' and c<^; and, after- 
LLC4C».‘waida,i» appeal to (he council, 

,«gwnfct ^ The reasons, in^c^fihyd «to the weic. 


1. That there 


c^ldlihpe dtat the claimantb were the 


tioii of trespass tic loi the taking tbid sloop and caigo^ 
because they \vey9l|kleii on the high sea« as piize, and 
coumof A<unirelty nad not only the sole jtiilsd^do to detest 


to pny be paid %osts, and howinhdh/or wbl|tbcrtheir««bomu 
bes^costa paid at idt; aud no Other'cotnt can take conusance 
of mat question; $. lhat thcie nasso piobatdc a rgfibe ot 
seusme, tliat die rouit ojT Admirntly ought to hftse aisen Houi 
hi$ costs, Uiouglt the dkip and caigo were acquittad, 4. Tint 
liason respected the guttnhuw of the damage. 

* I hare a uote ot this c^se, as it was cited by Lord 
MAMoriEzn, m &c case of Wdfk v»Ma(- 

hcicne, at the SiiUngs iti 'MidiU^x^Awi Tfhdiy Term, 1770 


L ¥ ffw tTjTi p (TTijeTi iKasrrj^rnjja IJTj if! ra < MiTiTi ti ^ i n iTiLfw-n i!«i 


Thu great question 4ys, Whether an actum of trespass 
** would he, tor taking a ship as a piae. Lord Chief Jmtue 
^ liEC, having called in two *q:vinans to his assistance, de> 
** hvered the opinion ot the court, that, thon^, for taking a 
** Ship on the high seas, tiespasS would he at common Ian 
** yet, when it was taktei os a prize, though taken wrtn^f uli\, 
** thoi^ it were acquitted, ahd though there were no co- 
** lour for the taking, the Judige of the jAdmhalty w adjudge 
** of the damages and costs, ks Well os of the principal mal- 
** ter; and he lani it down as law, toat, if such an action 
** were biought m JSm/aad, and the defendant pleaded * noi 
** * ffatfyy the plainuff could not rccovei.” ‘ 
f 1^04 ] * unless the dimnction which has been made between in- 

jmies to property, and bjmies to the person, can be sup¬ 
ported, sttdi # audiotii^, nhconttedicted by any case, or 
diefym, re^atedly rkcc^nuidd at JH'd Prim, and strengthened 
by (Ike n^iadvo u^e of ihe courts of law, would, of hself, 
1 thinly be binding njpou its now, aud ctmdhfde r^gsankt the 



‘ OM wanti^ import, there are many antho* 

riftek Mihtdh maintaiil the prnto^U on which that deteonhuiiioa 
istodUd^* ' ’ « ' 

cTIia vAiteli tti twviirts ^qjUtjK'hasodu^ 

L • ■ I* 4 * .a ^ 


irf'hikr^ie/bai tKie^YolMfi Od*^* 
ote^dtete>hasbBew>e$tetei^ tbnei» 
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* Xn 43 MUf. k ^ Motived, " That, if goods be takeli by 
■*' pirates at see,, tl^oiigh. they sold afterwaids at land, yet 
** the Adihur^Ky beg cognieoi^thereof, for that which is in- 
** cldeitt to the original matt^, not iNke away the juris- , 

diction/* 

* So it w$$ $afd by the court, in 1 17S^ and it is added, 

** TAat N law/thoiigh ditre were another resolution in Btng^ 

"** UyaQw^” 

V * in IVttiwi* A Cmu v Nefe, IT, 80 Cur, fl. 1 ico. 24*^. 
i $id, $G7. (dh one ww had letters of morgue, in die DuUA 
'yi'ar, tooli an (htendtr for a ship, and brought^ %r 
into hiM^ur, an^ libelled h^ as a piize, aitd there ibos a tr>i- 
tefice that she teas not a prizei and the Ostender libelled in 
the Admiralty a^nst the captor, lor damage sustained, bu 
hurt the shtp had ten med in port, and aptohibidonw as pia;^e^ 
because the suit was for daim^ done in port, for which, 
it was said, an action lies at common law; but the prohibi¬ 
tion was detu^, as the original was a capture at sea, and tlie 
bringing her into pojt, m order to have her condemned as a 
prize, is but a consequence of it, “ end, not only the original, 

“ but the totiseqnemei, shail be tried there!* 

^ * In HUttey v. Egglesfidd, 23 Car, 2, 2 ier. 2J, an ac¬ 
tion was brought foi suug m the Admiralty, agmnst the sta¬ 
tutes of Rtc. 2, Sf Hen. 4. and the declaration stated, that the 
plaintiff libelled there fmr ship and goods, supposing them 
taken by pirates on the hi^ sea, and of a comuig afterwards 
to the deieudant on tlie high sea, wheieas he puich'ned them 
on tliL land, 'ihe goods weic coutraband, being going to the 
Hutch in time of war, and taken by a Scotch man of wai, 
and, on a suit by tiie defimdant, condemned in the Admiralty 
couit ill Scotia ml, and sold to B. who bought tlietnon land, 
and sold to the piaintift^ m Mmtand. All the court agieed 
tliat the oiiginal cause, being of piracy, bebzmed to the Ad- 
miialt}, and, though the goods wet e condemned m the Admi¬ 
ralty m Siotland, this dwi not alter the case as to the jun** 
dictm of the imrt, hut is pleadable in ojmUtmMt in the 
Adrau Aty in Englmid: But neither that, upr ftie sale on land, 
'uttered the juri'.dtetion, tlie orighial mattei being piracy, 
wliich all ctents in questnn again, and the jude at land is 
a matter consequential upon the piracy, and depeudant 
^POQ k«, 

* V Btoom, B, B, H* 9 WiB» 3, Curth. $08, the 

same point ^as resolved^ 

* And, m }0 fVUL 3* w the case of Bropn Bi dnofher v, 

‘ srt. V, courtimt onlyj^»o«n|ed|idin^^ 

[ttHsdimott Of the Aohairai^ courf, agrahably 


{aj TherA called Cdry t. Smith, 

" 0 $ 
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Cfa» . 

xhi. to the former cases, but also, Aegativelyi agatost the jurisdio* 
s,^v^ of the courts of commoBt-Iew. 

La Caux <Jt * In thjftt case, there itraS a dbtiou, foi a |ijrohibitiofl to tho 
against^ ^^V^dmitai^, «>Uftge86ng, that'^ljpespasa on tite case, for conver- 
Euair. “Bon of good<, as aKo the trial of the propeity cf any goods, 
belhngca to the King, S(c. and was not to be tried betore 
tho Admiral; that, jneveitfaeless, the defendMtti being the 
J^n^s Proch^, hb^^alled against the plabiifts, in the Ad> 
miruiyi. coticemhig the property of a certtnn ship called, S^c, 
and l^cr eajgo, dc* whereas the ship was wreck, in the 
EMt I/idieat, and not the property of the PtencH Ktr^, or 
an) of'his sulijects enemies of our King, but belonged to 
suMeCts of the King of PoftugA/. who was hi ami^ with us, 
and t^t the goods came to tiie hands of die plaintiff, oa 
landf in die East Indies. There had been a sentence in iho 
Admiralty court, thit all was prize, and, upon^tbat sciitcnce, 
this libel was founded, charging, that the goods had come to 
the hands td* the plaiuti6&, that they had embezzled them, and 
-^^praying an account. 

* It was insisted, for the piohibitioii, diat it was unreason* 
able die plaintifis should coneluddd by the seu^nce upon 
the general libel (a*;, to which they were not pardes, neither 
had they any notice thereof. 

* *Ilie couit Inclined that the plaiutifTs ought to have an 
^ dbd ] opportunity to be heaid, and to controvert the matter of fact, 

and, diavupon, a was appointed to hear a civilian upon 
this question, tn. Whether the plaintiffs, upon this Jiho) 
depcnifii^ against thorn in the court of Admiralty, might 
controvert the propei^ there, against the tenor of the &st 
sentence i 

* Afterwards, Dr. Lane, acquainted the court, that an ap¬ 
ical might be received against such a general sentence for 
jirxtq, gud the appellants W'ould be let lu to controvert the 
l^ht, and disprove the prize; and ft appeared, tliat, id this 
WKi, the plttintiffi) bad appealed. 

^ Wherefore, ai|d fur that the court apprehended, fas it was 
upon, on the other side,) that ** prize or not pnte* 
matter mi triUbfe ai eemumn taw, hut aitogetker ap* 
pfo^aieti to ike jkrisddttion the JdtmntHif, die prohibi¬ 
tion was 

* Hie neat ca^ hi order of thne, wiu the ce^e of Kep ^ 
Htdihard V* at the Ceekq^t, in die time of lloid 
jfifmfdgtmij was determine Lord Chief Jmrice 
iLKlB/ktKl^wItOMi jttdgmddt I have, in biyoan band'^wi'idag, 

*1''^**' V * 

Tiito 

* ^ m’meo ‘of 

^ l|r. to 

ktUad, 
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** ol hUan4, iu\d nvirchajUs, aitd^ivere tiuc otivner$ 

** the ship callii! die Camty Miiihantp and ilie goo^s ^ 
** tiieniu xifnedteiffa, and ww poswsaed of the said * 
" at the City of of theut), ntv€iHiie< 

" less Peittaet commander of tihe Kitig^s ll»c 

** 6 urjrhy ivithm the body of the tfity of did 

“ sitize, and take out ot then postes^on^ this Canaru Met- 
** ehmit thin set^ forth the libel, ^wherein Captain 
jPer/jAe hbtls, and wts torili tli^ Kntg^> enders of the 1 Ith 
of Juuef 1739 , to sewe Spannh ve^eUj also an order of 
tuuncil of the 10th ol . 7 n/y> 1739 > foi lepiuaU, eharjpi^ 

** the ttkitig this ehip on tlie ht^h seas, and that It belonged 
** to tlie subjects of iSpaitt, or pet sons mhabtUng within tW 
** teititoiics of the King of Spam.’—^heroaa, m truth. Uie 
slop was taken within the body ol the city of KfO^YotK, 

** ami not on the sea, and wlicteav it did not belong to the 
** K1114 of ISpaiiti t>r any of lu& subjects, but did belong to 
the piaintiOh — And tlien it sets forth their plea, in the 
Admiialty, as to their title to the ship and go^s, as sub- 
** juU of It elandf mirchauts, their being ownets, and tlie 
** sdziiie theieof at land, and also thesei^mg of a leguter, 

** and Miditettanean pass, which the mastei had, and that 
** tluyoftired to serifs this plei by siluch are set 

forth.—Then chatges, that the Admiialty icfused torcceise 
** this plea, and all the pioceediiigs contraij to the prohi- 


“ bitioii. 

“ lo thi) dielaration, the dc£cnti.u}t has demmred, and 
“ the caii'C* of deniuiier aie,”iit—[Heie svcie stt forth 
tour causis of demuiiti, but the fourth ouly was 
mIt*rill]—“ 1th (V/i/se,—Toi dial, *Dti£e ot not paste* 
“ ami the niatteis ui qucsUoii, are only tiiable by tlie lasv 
^ of nations, 111 the Admiialty, and not by the lasv of tbta 
“ land 

“ The plauiuds (protestnig, $t.) base joined in d«- 
** niunei. 

** This 19 a qiiostion on .1 scuure, made pinsiuuit to tlie 
** Kings ordei foi seumg StpatinJi shipy, Ulu the questionm 
** lias eanst was, whethei this ssas lusstul pti4C. As tins K 
a question upon pnst, 1 Uiink the common-hw court had 
“ no light to piohibit. lo piose itj m 1 hid, J'JO, if if 
« sold by tbp loiut, ‘Tnasnmch as the waiur is ^pmi 
** ot not no piohibiUou Uiall gaj' aml|,iti 

** 476 . 10 tVtU pet car. ^ Ptm or mi ptia^^ U, u 
« matter mt tt table at camnutnitmt but altogeifiei^ 
twjated to the juiwdictton of the Admiralty.**' ^^thgt 
M IS so appropiUM, iip|»eat4,jtfSfongl3t (iM ^.e «pwiraf 
« acts of paillainent cited, (at the bar,) «i 4y®fy one of 
yybich, tvnere theie ts any nottbe taken of the legtkl ^CM^eed^ 
*< mgs tn icf|)eci of piues, iiottged 4s m th.$ 


1781. 

Crt-K 
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6 Jm». 1/tnKL C pl$ki 

^ tilt Iflg^tufa*coiwidtte d.^ t»e ift thfi 

«Mter ^ p««c 

_etion^'w I3ie 

ap<|i«8itii^ jurf' Mtir 
iIh^ ^ sn^ 

}i|^ ItSir^ ^ Kor 

ipiTB iR« wmerv^Bo^oBii'prdbibitida 
^ SeScftor-Ge<^ 

ws/ cited Moim, 4^.4. Cf $ 6* wbcfc fliat author 

jWj«ft.«Mjr »({*• 


auinst ^ iea, 1*1^% 

J^®**** f ifUlS^ Ml^Wiam vhy ft« ^ 

^’jSihelH ia fo 1 
/* vU the M(ma 
^ ii^^cop^ 
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** jm g^m ^ k$ die 

** duscoiliitri; auahbWDduncda^tin 

»* ^ i_ _ __..^_1^1_. 


ipal^lAv of 

" Mua fswuo?) «im.n« fncu^miiwKV 'wvtvau tuo 

** Blit that te a imnt grofinKtc<l ftiidfijte of Megfur 

** Ce^Ot c. 30. a^luch ^tes ^w«r to &cire ttid dotein the 
** fitnoiMi au^ |p 0 i|| of alilNI idgicliimta hCi^'^fiU sativiac- 
** ddii4»*ittiade fOt iSttika douh to out abtoad. 



** ttaaa mefoboli^ iAtbeatatuteT 'lioi^, thariefore^ £ do 
** iigm that the W iadictiim of a court of Admiivdty, geue- 
** fS^i i* toited to inatters araun^ niper ahum nui^t and 
^ 18 ^ m tbit load» I do not take it to be ^o m 

of pridt} for die jimi^tion does not depend on the 
®<|oe4f(y> M t^e nature of the i^e&doD, whidb is such as is 
^ ndk'lti b«>tn^ by kuy rbtes of the contmon la<s, bnf by a 
^'laore general biw,. whicH is* Uie lavr of'ttetiiutt. It n* ar. 
** gaadr t^b dte ^aiUtifis'fQ jfHt^thidon, base, by their 
tnade a cate tehwtn 4iewt that dib %ip, yrbich 
been sehsedi candot'' be |tri«e, and that ihe defendant, 
^J^bls demuirer, hae cimfessed dijs. Bat|. thot^h n be 
thmii e demurrer confbss Acts well aliened, 1 
think tdert wi|k not tmhle ^ pfatnddB txi a prohibition; 
'Ae awpon^btvMCwt «<;« « joiWliction of 
MSthAc^ tHt adkotsflM of paMtef eaitgae it a jtiriadic* 
a. Jpmm, ft k Qw cowNiod Ii^ die demurieri d at 


fd'^pdnidiis irtbabithig wttnto the 
^ifth tifiMwa or doAndhap M m Emg of AtpeHi^ im^kat la 




?tn 



IN THE TWENTlf*ITB8T TEAR OF QEORCfB IH. 




* Jud|pdA<hiit of tho court of law ^^broad, wbicb wfu fot 1701 

iho i^tutijOla, was reversed(!}. , , i#oi, 

die caseof v. Hamrdt io 1750, whidi. t'Tr^- 
1 havo^ali^y sorted, and wbicb, «»it was admitted * oa the 
drst afi^o^t pf this case, has h^n followed by itonsuiis aud \ 
determipodons, at Omldhallf wluch have never been objected •[ d09*} 

'And lastijr) die case of rhffderwocd!^ and Others v 
Tho4^$ont twod before Mr. Justke Gottn, on the iSth of 
Maifp 17B0, af Guildkatif and afterwards broni^t before the 
court of Common Pleas; which was as follows: 

" It was an action of trespass,^ against the defendant, for 
" breakhig $tnd bdterli^ the fdaintitPs ship, upon the high 
" seas) and canyii^ away his money andgo^: There wajkU 
" second count, contimug die tres^]« to the goods only. The 
** defendant pleaded ‘ not guiUtf^ 

" Oil the tiial, it was ptoved, that the deleudant had 
** letters of under which he attacked and boarded 

** the diip of the ^lauitiiFi, winch made some resistaiue} that 
" he fomid tea, gm, i,anuon, and small aims, on board, aud 
** likewise some money, which was taken out of the sUp, and 
** cairied away. That Uib defendant cat tied, tlie ship to 
** castle, where the custom-house ofiicers *eised her for faav- 
" ing smuggled goods ou boards and that she was aftei wards 
** condemned in the flrchequer. The sentence of condem- 
•* lution was read. It was contended, for the plaintitf, that 
die capture was nulawhil, because the defendant dkl not 
" beloug to the custoui-bouse; and he could not justifv die 
“ seLsttie under the hovamg actfo), as king’s ships onl> can 
" seize under such circumstauces. 

" But Mr. .fuitKeOoiTLnhekl, that, as there was leasou 
" to suppose dtat d\e ship was a piiatc, though the jirny 
" should be satished she svas not really so, yet the acuoii 
** would not lie. 

" In Caster Term Ipst, there wai a motiou for anew trial,, 

, “ which, upon consideiation, whs deiupd bj die court.” 

' ^me of these cases go only to prove, ^at the court of 
Admiralty has a juiiwUctioa on die queiUon of ** prize or mt 
*• prize,'* and ns coirtequencei?, and, therefeve, this raurt 
would ifot prohibit them trom proceedhig 09 siu^ questions; 

, - 


fi] of ihp procfediBg ing demurtedf as above stated, the 

whs ^Sr.r&raf havini; hhelled m this court over^J<4iidiO'demm icr, upon 


or’irrbldhilion', 'and 4a* 

ch^d in'prtdilhiUon, and 


;thisjappqgl^ 


fqiddoaneil. They 
mid then Pern A« 




I.c;^.§d| 





<So^ . CAsfeS m ilLARY T]^M 

1781 * Adrtiirftlty c6urC hai such a ju^^iction is. not 

«ow!;denied/oii the part plaintiff. Butothcja^of ttic 

LbC vuxV^* ciujesShew, not only that tll^^iiminilty has a juriscfi^tion, bat;’ 
again^. . court has none; *dtm!.tit&t;^;upon th&^&nereii pl^, bf 

not guilty, no action can be maintained^ wheife the Question 
relates t.b prize. ' = 

* But, if there had been no such Authorities^ and the ipies- 
tion had been iio^^ be-dccid^ foj die lirst time, there can 
[ 610 ] be no ease in i^h^cfb’that maxim-.<•* qitin^inconvsniens est non 
^ iieWum eS/,’* Avhicti is sO often reiteiau^ by • Lord Coke, 
^bld deserve moir attention. " ' 

** It is u very useful and a wise maxim, applied to new 
or undecided' points; and, in this case, inconvenience 
would be iiitolei'iible, tite convenience none, if such air^ction 
were, sustained. 


''!rhe inconvenience would be so groat, that no officer 
would venture to seize a ship as.ptize; for he must do it at 
the peril of his uiter ruin, sftice, if he were mistaken, he, 
would be liable to an inlinite number of acdons, the costs 
of which alone, supposing. the danu^es to be universally 
as trivial ns in the present case, i^private man could dis- 
chaiw. • 

* The convenience would be none, because, by one suit 
in the Admiralty court, each individual is inthlcd to recover 
a full recompence for the injmy he may have sustained. 

* 'ITic plaintiff is not, (as was contended by his counsel,) at 
the mercy of the owner, for he m^ht institute a suit him¬ 
self, or be m^t make himself personally a party in the suit 
commencisd by the owndr, or captor, ami, in that suit, would 
be iiititled to recover, not only for damage done to his 
eloaths or property, but for personal injuries to himself;- 
soaie instances of which 1 have been favoured with from that 


court. And, in this case, the Admiralty have made uiluwanco 
for the wages, provisions, aiid expences, of every man <>» 
lidard; which, for any thing tliat appears to the contrary on 
this record, is ihp measnre of the real datin^es susimned. 

'*■1 agree witfl' Uie counsel for the plaintiff, tiiat, if it be 
clear upon principle^, or judicial authorities, that an action 
may be maintained, the mconven^nce will ii«t avail;.the 
court must pronounce according; to tite law, as. they .^ml it, 
aiid parliament alone can relieve. : ' ; 

' ^k-!^t no siicit prineiple,* or authority, has been proslucod at 
the bar.; -The authorities are the otliey-Way> :ai^’«t,':al«>, kje 
foe prui^iple; for the;pribd|de ^vs,- i^atiwi -pnxt? 


foriw^d by tile ta 


^lavv of any 


- and the Jua bei^.h' to^lw de**, 
ifiiA^ianid nolfby; tite.bhjsfidtiar niU> 





tN TUfeTWEKTY-Fltet-VfeAR OF GEORGE III. 

‘The counsellor the |4^tiffhave endeuvpured toi' lUs- 
tingutol^ the present case from % case of aii action brooght 
immediately after the seizure o^the ship, because there'has 
been a seniunce of acquittal in tlfe Admiralty court, which is 
conclusive, that Uie ship was not lawful prize. 

‘ Of that I will take more particular notice presently; bat 
I will iirst examine more minutely wliat is the ground of the 
decision, at the Cockpit,, in Rmis v. Hemmtjif as that may 
aflford an answer to the objection made/tbk,, at all events, 
the mattCT should have been specially pleaded; which wa| 
aiiobjcciion, that, for a longtime, had great weight iumy.' 
mind. 

* The ground of that ilccisinn was, that the capture, as- 
prize;, was not a trespas.s at common law; for Lord Chief 
Justice 1<RB said, that, on not guilty^ the piuiutiti'could tioT 
recover in England. 

* But if, as insisted for the plaintiff', llic capture had been, 
primfi facie, a trespas-s at cominon law, it would have been 
incunibcnt on the. de.feudtuit lo have pleaded specially, that he 
seized the sliip as prize, and what uas the cause, or gvouiul, of 
seizure. 

‘This shew.s, tiiat the courts have not luconcuirent juris¬ 
diction, for, if that were the case, the special matter niu.?t 
have been pleaded, 

‘ The ea«e before Mr. Jutfice Goui.i) was upon a pica of 
not guilty, and fouiuloil upon l)u; .same prineipie. 

‘ It is lru«;, that none of liic cases which I have, mentioned, 
vvi;rc foundt'd on injuries to the person, but were aii for da¬ 
mage done lo the ship, or to the cargo, or goods on board. 
Bill that, I think, makes no dillerence, for the quci’tion must 
be the same in an action of false imprisoumeiit, as it is in 
an action of lrespa.ss for taking away the goods, <vr the ship; 
and the p'-irty injured is as much entitled to a sutlstaction, 
in the one. case, as in tlie other, in the Admiralty court. 
Hut, if the.re he any dift'ereuee, that ditfereiice wilt operate 
iu favour of the dclendaut, tor a coutiiieinent under a capture 
is distinguishable from-the common case oi a''false iiuprisou- 
meiiL 

' Ill the case of a capture, there is no dlstiucl substantive 
act of imprisonment. It is only a necessary and imavoiduble 
consequence oj" ilie capture. ^Ihc capi^irs tlo not mean to 
coniine the captured longer than they are forced to do so, for 
the purpo^ of securing their supposed prize. 1 hey cannot 
throw them all overboard, and they cannot secure the ship and 
jcacgo, '.yrithout imposing some restraint on the men; but tlie 
m'umcht tliey get to a shore, they Jtre as willing to. get rid of 
the men, as the men themselves can be, to go. 

* It was admitted, on the lirst argument,. 'Unit the quesUon 

pt iic cr ml p' hef is a nuc^tioit solely and rxclusivelv to be 
■' - . . ■ d« rennim*d 


(Sit' 

1781, 

.-.LbCaux 

lu^aiust' 

>■' lllUBN’-. 
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m " ■ CASES IN ' " 

'1781. detennin^ in t!ie Adiniral^- couct But contended, 

' that, afteiva sentence in tliat court deckemg the ship to b« 
Le CAt'x;& prize, an action mijiiit maintaiued. ^ ^ . 

a<vaii»si k such actions-as tbe |)fesent, the principrf qticstfote 

Kjdei^. " nimt be, prize or ant prize ;** for, if-'the ship be * la\yfnl 
prize, it is not a folsc imprisoniuent; and that is a qucstkttt 
iiv which vve cannot decide. 

r'j'jje question of prhe f>r not priaSf ' t.-iust stiil aiw> ' 
notwithstuiiding dte acquittal in the Admiralty, though it is 
true that the .'(•'’ntence in lliui court is coticKisive on the qpe.s- 
tbn. But it is evidence of -i thing which this court cauuot 
enquire into; and tliut is the ground of liie decision in 
•2 Lev. 25, for, tlioug!; ihero bad been a sentence of con- 
denmaiion in that cuic, and tije goods were afterwards sold 
on land, yet the cou,;. loidsed to grant a prohibitioti, 
the original r(iUHt\ ()c‘ni-_i >if p,rfu ran.'t all come, in que-i-^ 
iion again, and they kjcUi that ihc acntence did not alter the 



case. 


‘ In the case in Cnrf'n, -V7^-. and the later cases Avhich I 
have mentioned in which UK-ie hail Iuh-o senteiices of acquit¬ 
tal, the question of p izc was as mncl* at rest as it could be 
in the present ; out. n<>twithsiaTu;;i.g ihni,, the ti.<url'. 
have always s£*id, that i><t i.iibseqr»erfl matter hu-; not triaole 
at coniitnm Jhw, hut ait'-gf.{h<*v a;nn'>j)’ iatrd to t!-. .joIc juus- 
dlction of the Admiralty' I'-’mci.- du.s, -If d.,.- nri.mat taking 
be not a trespa.;s conu'-ahie -c '.omrnou ! r.v tue M'lib'nce ol 
the Admiralty com t caiiv.-n u.-\e * ;:.)l.sri!rtiou »o thii cost!-!, 
which it had not before. 

* Tliat sentence docs iK>l alter the nature of the oriuinaf 


taking. It was still a seizure as pri-zt*; ' .ineh the (.'onimon 
l#w does not take notice oi, as a trespass ^ awl tin sentcucc. 
cannot make diat a trespass, wli’ch was not so at the tan*- 
when tho feet was cornmiihid. 

‘ Upon tho wliole, as the plaintiff has bad, or may have, a 
remedy elsewhere, as there is no case in which it has ever 
been holderi, that such aw action r^an lie maintained, and it 
would be attended with great mischief and inconvenience if it 
[ 613 3 could be maintained, and, as there are sever^ authorities 
which saiy, the action will not lie, 1 am of opinipii that there 
mu.st be judgment for the defendant.’ 

X/>rd Mansfielj) declared liis assent to ovpry thing But- 


LEJR, Justice, bar! said. 

Judgment for the. defendant. 

Tite two rules for new trials were afterwards discharged, no ^ 
M, writ of having.been fe’ought in this<:aise£^ ^ ‘ 

.-f- > -t • r' I '•'15.'''.'’ . ' . 

fii ^e foundation and nataiie^of „ in a. very elaborate 

Ithlimze ittiisdictioft in the ar|&»8ntJ>lK3i Ikvdehyci-ed the ojn- 

fflKiiaJty, haffex bean expl»in6a:% id6#of the t^ft ief ease of .Undo 

V-' V. Rodney. 
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v. Rodney and^.ytn0ier, and the sub- ‘ That- ^ir (Merge 
jeet being connected with this case of Rodn<y anti Ociieral ^ 
leCaux x. Bdeti, I have insert'd, what l^'avghtw, upon the 3d r.Sv^v 
ms lordship said on that occasio , ii. ijE yaux 

this; place, though the decisior was 
posterior, in pointof tiiuf, to ti»e p<*. 
riod to which, for the pivseitt, I mean 
to confine these reports. 

In Micitudri'as 22 Gto, 3, 

the rule to shew caus<‘; .,hy t;io»y 
should not hr a pruliiliilion, !- :d hten 
granted; and, in /f.-z.-i, 

Geo. 3. (on Friday, (ito M'd 

Saturday, the 9()th, ot Jm/Hat t/,) uie 
case was drgued at the ’.- v. by I>r 
IVunne, king’s advocate, 1> ‘ S-.oh. 
till* Afi'trary-Gfnerol, ./);/•/.//.y;. 
ngaijist,'—and U'iU<. Il'va-l 
Erskiiii, and (S'. Hvy-i,;»d iii • 
of, the f.ppiiration. 

On MvmOit', Uie-V • =•* ■ 

I-oi'cl Mau'ititin (h.‘L- ■ ■ ■ i 

!if ilie fonit. ' <i';' 


of Mnar},m a hosSlBi; aoaiast 
n anner wko4 upon, ; 
and tool: nzissession of, .. | 
the islaivi o£ St. Eusintim, with every 
thing whutsoever therein being, (open 
host'litiis il,en subsisting between the 
long jtu'l states',) and that the goods . 
thnu.-,"! '.'t a ''!K.wn ufioa laud, in the 
>ai(i 01 .,>(*- 

‘ i-.i ri \ i. pnv 

Ilill'it’Ol. i- j,';.(yfi, (U ; (M ;,(.u 

:{<•*•<• >i.'/iOv i,p.i,v '■f!id \. ■, as-_ 

l.T-f' «d' l'; ‘ i=:C , .5. 1 . , . ' 

j’.' rr. d i V sug<:;'.r' -ji 

'!«' i>!y <ji4< MiO!'. Mi« (I is X' iie- 
fi. ;!■«' ,;or(!s taken on ! i- f, 

’■'.Ml-!: ii5 »ue/iCC oi',I snvre'vli-. 

■ ' shir- at set, evt'lu4;.. fi»i- oidy 

}U ! i.c.owr 


ic. d.i: kii;2 


f ’ird 'i'.’ • • 

ill lie- ’JU' I . 

■ : 

il.'l S-''. 1 , 

; 

“.1 : i>'' • • . ; 

‘ .:ed ; i . ' 

A. • . . 1 . . 

; n.O'. .1' - '.1. • ' 

‘ (,/ 

* » 1 ' S 1 l."d. ,! I i -I I ’ * * *., *1 " 

->!'i 'il' •)’ 

. I I. ' ' o; 

' . j ii.'' ' I'Ji C i' ^ 

'•'.^(lui the ‘U!ter.t.o: ai’ th- lai.i ;mi’.:i< 
n-l’-ii'/. and its vlepeiidenciv •, 

on or about the .'hi id EMiuary U)>-i ; 
and citing all pers<jns to :.hovv e:)-.i.sf-- 
why they should not tv- proiiv/aiiced 
to Wve belo'«ged, at the ihnc of tl:o 
capture lunl stiaure, to oui eneinios, 
and as goods o/ emniics, or otherv. ise 
liaOie to eonfiscaiion, be iidiud'.;ed, 
and condenmed, as good and jawKil 
prire. 

* E^iias Linda claims part of these 
goods, as belonging to him, a British 
subject, and, as to them, prays a pro- 
hibititm; and, by his suggestion, 
am«og oUtcr thiags, h« avers; 


'iA- .e.i r. -dy I-':ui - to an 

,c..4 il.’ • i.-t tluj j'viri’-- 

. i..-; . • .1-0 e,! !y ol ti.e 

■ 1 ■' 'i?'} ■- .il i’.tJv of eery othei 
. O'- .1 l.iU'.!, C\cept upon 

■v.. 'I;.' ‘C. -M.'i ) -jd lit Ill, ado, I 
: i, 1 1 '. i’ *';, '1 se:i;'._h to be made 
' ;(!■•’ ,? the \djniral}, e-^pe- 

•ii ‘1 y «iui .he reign of ()uocn Eliza- 
}' lil'.j a senrel'i inadv'my- 
• '.i i.'i oijo of the iv.iistcrs itiformed 
ii., o. Court, tiuring the fitgument, 
there .'in: no nt'-tf-o-J .books fur- 

A 

tiler ui’.<;iv t!ian;(*lA Uj sentences 
r b i.:h ti..4n lo-ils. 

' i'he regisi. r has not I/Cen able to 

'.'•:o...h *a;ihet b.ick than Ifi'pO- The,, 

i.'.iei' rc: oi'.lr. :iro iu confusion, ille- . 
gible ; c.nd no in-.lo’":. 

• Itappoar* that this Jurisdiction in 
matters of pii^e, (w hether it be coeval 
With rhe court of ..admiralty, or, which 
is-much more probable, of a liter jii- 
sli iulicn, beyond the time of memory,) 
though exercised by the same person, 
is quite distinct. 

* lie i? appointed Judge f 0*14 ] 
of tlie Admiralty by a com- ■ • • 
mission under the great seal, w’hich 

on timer afea 




17 8 J. <’nwir.eratcs jmrticularly, 
as well as .generally, 

Le Cavx '’’’iect of his ju- 

•i.r'Hiwt mtlictionj but not n 
Lo of prize. 

’*/ * "So constitute t/iat 

oulhority, or to call it forth, in every 
war, a comniission mider the grea^t 
seal issues to tholLm d High-.Admiral, 
to will and require the court of Atjjbi- 
■ralty, and the lieuieiuiiit and judge 
of-the said coyrt, his surrogate or 
surrogates, and.-they ari'. hereby atr- 
tborized and required, to proceed upop 
.all and all luaiuier of captures, sei* 
2ures, prizes, and reprisals, of all 
ships and goods, thataie, or shall Ije, 
taken; and to hear and determine, 
according to the coui.se of tho .Admi¬ 
ralty, and the law of nations. 

* A wari^nt issues to tiie judge ac¬ 
cord inglv.^^:' 

* The monition, and other proceed¬ 
ings, are in his name, with all his 
titK*s of otlfiee, rank, and degree' suM- 
•ing, em]Aiatictilly, as the auiliority 
under which he art.'*, the following 
.words ; “ .And al^o to hear and ditcr- 
'** mine all and all iiiannei’ of cau'«es, 
'*Aand complainte, as to ships ami 
“ goods seized and taken as prize, spo- 
“ daily constituted aiwi appointed." 

‘ The court of Admiralty is called the. 
Inaiuncc court} the other the Prize 
court. 

■ * 'i’he manner of proceeding i.s to¬ 
tally difterent. 

‘ The whole system of litigation and 
jurisprudence ’ ill the prize court, is 
peculiar to itself: it is no more like 
the court of Admiralty, than it is to 
iany court in IVeitmiimier-lIaU. 

* From 8 £liz. c. 5. it appears, that, 
in civil' and marine causes, there were, 
many appeals, which the statute re¬ 
strains to one tO'^hektng in chancery, 
to be finally decided-by delegates. But 
prize is not a civil and marine cause; 
and the appeal lies to cpmntissioners, 
conaistli^ pf the pi ivy .cofincil. 

‘ A .thlfigboing done upon the high ' 
pi;jclpda tl>e jurisdictio%'^ 


th« courts of common J^w. For, sein¬ 
ing, stop|Sing, Pr takilig, a ship, npotr 
the high sea, not Us plize, lin action 
will tie; but for taking, as prize, no 
ttctidn will lie. The nature of the 
question, e.xcjudcs, not the locality. 
Thf« was explained in the case of X>e 
Cattf v. Eden. 

■ * The end of a priise court is, to sus¬ 
pend the property till condemnation ; 
to punish cVery sort of misbr-haviour 
in the captors j to restore instantly, 
wUs levatis, (as the books express it, 
and as I have oft^ heard ,L)r. Paul 
quote,) if, upon the inost sdmmary ex¬ 
amination, there .don't appeaij-a. sulR^ 
cient ground ; to condemn lii^Uy, if 
the goods really, arc prize,' against 
every body, giving .every body a fair 
opportunity of being heard, A captor 
may, and must, force every person in- 
teresie<l to defend, and every person 
iiiicreslcd may force him to proceed 
to condemn, without dela^'. 

‘ 'i'hr.se views cannot be answered in 
any court of Westminster-Ilnll, ami, 
tlierefoiv, the courts of Westminsler- 
hall never have attempted to take 
cognizance of tlu: question, “ prize or 
“ not prize not from the. locality of 
being ilone at sea, as I have said, but 
from their incompetence to einbracu 
the whole of the subject. 

‘ As to plunder, or booty, in a mere 
continental land war, without the pre¬ 
sence or intervention of any ships, or 
their crews, it never has been import¬ 
ant enough to give rise to any ques¬ 
tion about it.' it is often given to the 
.soldiers upon the spot; or wrongfully 
taken by them, contrary‘to military 
discipline. If there is any dispute, it 
is regulated by the ommandcr In 
chief^. There is no instance, in history 
or law, ancient or ipodern, of any-'" 
quesdon before Any legal judicaluro^,. 
ever having existed almut it, in this 
kingdom. To couteh'd' that such pltt% 
der.was within the rifles and jiirisdic*’. 
lion of the prize courtj,! might he rqi- 
ppsed by the subject inaiter, the hai-, 
turc of thi! jnriscBctlop; the pprson tb 

whom 
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whom it is givci^- :iml the rules by 
which he U jiulgo., Therelbre, the 
council have confined their ar,|mnent 
to reprisals ashore, by a ; 

us least, I shall consider it as 
confined, without eiiUring into any 
i|Uestion about booty, in a'mere land 
war; as to which f have no light to 
go by, and it is not now necessary to 
be <lfcidcfl. Niqac UneOyjtequc dicta 
rcfiilo. 

‘ 'riie question then is, Whether 
such a capture ashore, by a tleet ol' 
ships, and the land an.l sea forces 
aboard, in consequence of a previous 
j»um'nder of the place, is wuhin the 
jurisdiction of the court of prixo. 

‘ 'J’wo geneial objections have been 
relied upon. 

j -j ‘ l.That, though it were 
1 given and immeraorially c-\- 

ercised, jet it cannot subsist, because 
contrary to the statutes of Id and 15 
Ilk. C, and 2 Hen. t. 

Jf there is no ohjection from 
ihc'sc statutes to the existence of such 
a jurisdiction, that it is not given l)y 
iinniciuonal usuee, or the true con¬ 
struction of the continission. 

‘ As to the first, These statutes nia- 
nifestly relate to the usurpations of 
the Imlanvc court of Admiralty, in 
causes civil and marine, to contracts, 
ph'ds, and quarrels, only triitble at 
law. 'I'liero is not a word in any of 
the statutes applicable to the Frizv 
court i there was no c'otnplaint of it ; 
not a syllable, of coniinissions to judge 
of prize. 

* In the, suhsequent alinrations, in 
the reign of James 1. between the Ad- 

. miralty and the judges, there is not a 
word of prize; the Admiralty don’t 
CQtaplajn of prohibitions in prize; 
none had. ever been granted; the. 
jtidges .don’t complain of encroach¬ 
ments in matter of prize. 

* The view, purport, and tendency 
of the statuu^, is to prevent the Admi¬ 
ralty from trying matters triable at 
law. The takUig a ship, upon the high 
nea is triable at law to repair the 


pliiinlitT in damage*!: but 178], 
a taking on the high sea, 
as prize, is not irirtble at f Jv 
law to repsiv lie, plainti^ 
in danuij;., s. "1 he nature I’djlv 
of the ground ol the / 
tion —or not pr '-zc— nor only au¬ 
thorizes the pri.'o court, hut c.xclMdes 
the,eflmmon law. ' 

• VTnese siatuics don’t e.vclnde the 
common law in any case, and tliey 
confine the Admiralty by the locality 
of the tiling dune, which i.i the causa 
of action ; it must be dune upon the 
high Kca. 

‘ If done in port«, havens, or rivers, 
within the body of a county of the 
realm, the Admiralty is e.xcludcd. 
I'nttheprizecouri has unirornily,witii- 
out ohjection, tried ail captures in 
].o:ts, havens, tjc. within <.;the realm. 
It happens often. We all remember 
several ca.ses. .Ships, lujt knowing of 
hosiilitics, come in by mistake. 1,'pon 
the Seelaration of war, or hostilities, 
all the ships of tlieenciny are detained 
in our ports, to he confiscated as the 
property of the enemy, if no recipro¬ 
cal :i..'r?ement is made. They can only 
be rondeinuod in the eouit t»f prize. 

‘ What is still more, extensive, fo- 
ndgn ports, or harbours, are not tlic 
high wni, any more than the shore, 
but numberless captures made there, 
h.ive been condemned as prize. 

‘ I am of opinion, that thcAC statutes 
have no view, or relation lo the .sub¬ 
ject of prize: consequently ther« 
aiisi's from iheio no objection. 

‘ 2. Tlif second objection is, that 
the jurisdiction is not given. 

‘ I will consider this objcctu'u in 
three point.s of view. 

‘ 1. L'pon the words of the co.mtnfe- 
sion. 

* *2. Upon the reason of the thing. 

* d. Upon authorities and 

‘ 1. As to the first; the co|&]sviiou 
certainly has in view capHues by 
ship-s. yiostilitics arc committed by 
ships and the men aboard,, at,sea, or 
asUpre:a tight begins; the Vjinquished 

<?■" xun^ 



CIS. 

1781. *''*'^* ashore; gets the 

goods out't',fs pursued 

I'fe cSux 5^ goods 

ar<i t^kcn. - 

ag'i^ost i A t' ^ ^ i j 

^jiN. ^ town, IS 

'/ takeit by the force of 
ships at sea, and is ransomed; or 
plate, woiiey,' and valuable effects 
taken.,- " 

‘ ITie m&ans this country has 'of tm« 
noytp^ and making- rcpi isi^ upon an 
enemy,’ i$ hy na»i»l expedititms. There 
never was,* there never wifi be, onhi 
no, notar single ship, which has not A 
?vic.w to operations upon land, if occa^ 
’fflon should offer. They are often the 
main view—Sir George Rooke, at 
F^^o~-Adniiral Vernon, at Porto Belh 
and CwrtMgena —Lord Anoon, in tho 
South Seas —Sir George Pocock, at the 
jffflt>^«fl%»Many last wgr to Mar- 
tinicOf'Gm^hvpe, ahd other places 
•j^ommodorc Johnston the other day: 

^ fh many old treaties, some of 
\vhich I shall mention by and by, the 
^sual stipulation is, that the itubjects 
of the bne prince shall do no injury or 
‘yiolencc to the subjects of the other, 
.1^ fahd.or sea, or in fresh waters, or 
in port. It is not by accident, there¬ 
fore, that the words of the commission 
ate general—all manner of captures, 
aeiznreSj prizes,'and reprisals of ail. 
ships add goods. It don’t say—upon 
^0 scd. It don't say^goods in the 
^ip, P,.eprisals'^ is the most gene¬ 
ral word tliat. can be used. 

* In caunei^'il amt marine, to give 
jurisdiction to the court of Admi¬ 
ralty^ the libel must allege the cause 
of suit to be doni^ upon the high sea, 
rMd, thetybre, if tl^at had been the 
'i^^hntiou of the commission, or the 
rule of law, it would certainly have 

f n so expressed in ^c commission. 

* S. ’^e reason of the 
] thing requires the wordt. 
« . should Ijc general, 

‘ Itas I have said, in the view - 
of every’ship; much of evety 
fleet, “wnfcfc sails tomake reprisals^- to' 
Thwe is no pla"“ 
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note Wihicb can >.l^ where 

neutraror kubjms do not re¬ 

side^ or have property,' of where the 
enep&y may not colburably V%i‘ro'>^ 

toeir hdihes. 

* If it is uot within the jiiH^ijct^pi 

of the’prigfe court, consider the poh^- 
quence to the captors; to the Claim¬ 
ant^ ; and to the.stite. ^ 

‘ The ctfptofs' arc in a miserable ■ 
Condition indeed. The pfi/.e cannot 

condemned. If granted, it cannot 
be shared. Every officer , and sailof 
may be liable to oc.^ps without num¬ 
ber. The taking c^iinot be disputed. 
To disprove the property, tbij^. can 
only h^vc witnesses from abroii^^ who 
cannot be compelled to come. The 
grounds upon which the prizo court 
condemns or acquits, cannot be read 
at law; and, in every action where 
the plaintiff recovers to the value of 
a farthing,, .^the captor, must pay tire 
costs. ' 

* Colourable claimants might mslly 
ruin the captors, through their want 
of the means of defence. 

* It would be equally mischievous 
to fair claimants. They coUld nut 
have their, property restored instantly, 
upon their own papers, books, and 
affidavits, 'i^ey mast make formal 
proof. And the owners or crew of a 
privateer all the while might be spend¬ 
ing the effects. 

* But to the state the consequences 
would be still more nuschiuvous. , 

* No distinction can bd. toadd be¬ 
tween BritiM inA nCptrals. If 'lh’d 
jurisdiction is null by thd stotutes^ 
never was given, ii ’ cab. S^ mqre he^ 
exercised in the case of a‘ itettiiral,than' 
in the case of a subject.^ 

* By the law of natihn'Sii" "hhd .'trea¬ 
ties, every nation is answerable to the'^ 
other fbr all injuries 'done, .by sea gtr 
land, or ni fresh Waten, br jn pofti. 
MUttfnl ■ cotiyehich^iS;|^.ternab '‘phnL^^ - 
pI«.of|i(stice; the\WH^ 

off policy, 

halve establish^’a proed- 

durCj dcodhotla#, and a court for 

'/;■'tie 
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the trial of peiije. Every ccmntry sues ther bftween//w»y VIH. 17,$ 1, 
in these courts of the others, which and JP/'anm 1. (If H«i. 
are all governed by one and the i^e VlII. limner, vol, 14, 
law, equally kuowji to each. Thv 147.) asainst 

ciaimantisiiotobliged to sue the cap* ‘ They stipulate, that, 
tors for damages, and undergo all the (before any ship goes out , -..V' 

delay and vexation to which he may of port, the admiral, ^c. shall 
think himself liable, if he sues by. a sumcient security from the owiic^^ 
form of litigation, of which he is to- that i'thc master and manners shfill. 
tally ignorant, and subjects his pro* keep the peace towards the subjects 
perty to the rules and authority of a of the oth($r prince; and shall do theni.. 
muiiicipat law, by which he is rtof no injuiy or violence by land or sea, 
bound. , or in fresh waters, or in any port. 

* Jn short, evciy reason which ert*- Ihc mariners to take an oath, that, 

ated a prize court as to things taken when they return with their ships,and 
upon we high seas, holds equally .spoils, if they take any, they will im- 
when they are thus taken at land, mediately inform the admiral, or his 
The origitinl cause of taking is here officers, of the port from which they 
at sea. The force which terrified the sailed, of their plunder, (fT^dOt ),.. 
place ii’.to a surrender was at sea. If spoils, and goods, without'.whose de- 
they had rosi.sted, the force to subdue cree and permission they shall not be 
would have been from the sea. sulfeicd to con\Ty them out of their 

* Mr. Pigguft Cnndidfy ' said, it sbip«., or to exchange, sell, or alien 
would be spinning ver> uicely, to con- them.* No body v> purchase, Jj c. from 
tend, if the enemy left their ship, and them, before the admiral, JJ-c. have 
got ashore .vith money, were followed declared them to be lawful prize and 
upon land, and stripped of their captunj; but, if it shall be 

money, that this would not be a sea found that the said plunder, [ 6l7 J,.' 
capture. 1 agree with hipi, but 1 (prada,) was taken away 
cannot distinguish that case from this, from the subjects, lau&s, kingdoms. 
Both takings arc literally upon land, or dominions, of cither of the ^aid 
In both the prey is, as it-were, killed kings, the goods taken, with damage^ 
at sea, and taken upon laud. Here and interest, shall, witliout delay, be 
the capture of tlu; goods on land is ordered to be restored to the persons 
the immediate cousequeiici; of the who have been plutiderid, and the 
surrender at discretion to a sea force, sentence to be against masters, part- 

* Would a sum paid by cupitulation ners, owners, and surt>ti^,S. 

tipon land have matie it iMica or a land ‘ Either party aggrieved may appeal 

prize? to the supreme council. 

‘■C«* hono should all this subtlety * These treaties demonstrate theju* 
be spuiii when the rouun for a juris- nsdiction of prize in the Admiralty 
diction to judge a capture at sea, and and commissioners of appeal then, to 
such a capture-at latui, is exactly the have been pretty much as it is now., 
same ? ^ Sltips of war arc to give security to do 

* 3. Authorities and immemorial no injury or violence by land or sea, 

usage. or in fresh waters, or in any port, 

‘Inigos, a treaty, itttitled Con;fr- W’hen.they return with prize, they 
' ,matio Tra*:taHin contra spoliamaritimaf are to disclose it, if they have taken 

pro depfa^torjd^ns coerceadts,, be- any thing hp sea or land from tin. sub- 
; tween Hcurp yii, and L<mis XII. jects of either prince. If they have 
confirming one before made witli takpi from the subjects, lands, kiug- 
^-Chirles \l\\. (13 /fra, VII. Rpmer, donis, or dominions, of e ither, instant 
>ol. 12. p. 6'90.); ami, in 1526, auo- restitution to be made, with costs and 
' V91.. 11. P damages. 
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1 ^ 7 $ 1 . ^a™ages. If takrii from 
the subjectf in the land of 
tT C tine enemy, to bo restored, 
Nc»»insf* taken from titc laud of 
Edeji prince, though the 

* ^ goods of an enemy, to be 
restored: it is a breach and violation 
of hia territory. 4 capture of Admiral 
Boscatoffi upon .the land and shard of 
the King ofPor^tfgof occasioned much 
discussion. ' 

* It manifestly appears from these 
tieeaties, that the jurisdiction equally 
extended to goods taken by ships or 
their crews ou land and at sea. They 
shew too, that no property vests in 
any goods taken at sea or on land, by 
a ship or her crew, till a sentence of 
condemnation as good and lawful 
"priae; which continues law to this 
day. 

‘ In Goss V. Withers, 2 Burr. 694, 
it is said, “That I had talked with Sir 
George f^ec, who had exaiiiiuod the 
books of the court of Admiralty, and 
informed me, that they held tlie pro- 
• perty not changed so as to bar the 
owner, in favour of a vendee, or re- 
captor, till there had been a sentence 
of condemnation, and that, in the 
reign of Charles 11, Sir Richard Floyd, 
.(the father of the late Sir Nathaniel,) 
gave a solemn judgment upon the 
point,'and decreed restitution of a ship 
retaken by a privatci r, after she had 
beep, 14 weeks in the enemy’s posses¬ 
sion, bccau|e{.she had not been con¬ 
demned. l%at another case, upon 
the same principle, against a vendee, 
is cited at the end of Assieredo v. Cam- 
hridge, in 16*95, (Lucas after p 
long posSjt^^on, two sales, and several 

K *‘ In the reign of Queen Elizabeth, 
s well known that a buccaneering 
r was carried on by private adven¬ 
turers, and that, in the Spanish Wr^t 
Indies, considerable pri^ie was taken 
land# • - 

‘ Dr, Wynne said, the coininisstons 
.$o fit out ships against tliu enemy, 
‘expressly autliorize the perso^ to 
jyhpm they are granted to take the 


enemy’s goods by land jM well as by 
sea. 

* He cited one, by way of instance,, 
in the 37th of Elizabeth, 139^, (By 
mer, vol. l6. p. S7^1>) A commission 
to Robert Crosse, giving full power, in 
hostile manner, as well by land as sea, 
to invade, take, stay, and destroy, any 
ships or goods of the King of Spain, 
his subji.'Cts, or adherents, 

“ And such ships, goods, jjchvels, 

“ bullion, or any other riches as they 
“ shall take in them« we do strictly 

charge and compiand you to see 
“ that they Ijc safely preserved from 
“ spoil, and to be brought hpme in 
“ good order into our realm of Eng- 
“ land.” 

* They were to seize goods by land 
and sea. All they seiml they were to 
bring to England. No properly vested 
till condemnation. They could only 
be ciind"mnod by the prize court of 
Admiraity. They, thereti re, mo'*l cer¬ 
tainly were so condemned, though the 
proceedings are lost. ■ 

‘ in the reign, of Qnren Elizabeth, 
and former reigns, many spetial com¬ 
missions issued, to inquire, iiilu depre¬ 
dations by violators of treaties, and 
the law of. nations, which arc to be 
seen in Rytner. But the must ancient 
instrument shews u prize jurisdiction, 
cither inherent, or by commission, in 
the admiral. It is a letter from £<A, 
•mard 111. to the King of Portugal, 
(Rymer, vol. 6. p. 15.) and recites a 
complaint, that the admiral, before 
whom the goods wore judicially de¬ 
manded, determined,-that they should 
not be restored, as having been taken 
in war. 

‘ Since the reign o'f Queen JE/isa- 
beth no special commission appears tp 
have issued t but the Judge of the Ad¬ 
miralty, cither by virtue of an inhe¬ 
rent power, or the King’s commission, 
or both, has solely e.xerciscd the ju- 
'.risdicUon of prize. >' 

‘ 1 w ill conclude With three propo¬ 
sitions. 

‘1. That, so far back as particular 
^cascs can be traced, which is for a cen¬ 
tury, 
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tiuy, Hio a^inirahy has judgi'd of, 
and roudomned, goods fkMt on land 
as price, as well as goods takcir on 
sea. • 

* 2. That every cotniTH-n-law autho¬ 
rity to be found on the subject, allows 
and supports the. jurisdiction. 

* 3. 'rhal the legislature has, in 
matiy acts of patliuincnt,' recogniKcd 
on<l jvforrc«l to it, as clear, certain, 
;»nd undoubted. 

‘I. 15 Aprils T'^>.92. The sentence 
of Sir Judge oi ihci^d- 

miialty prize court, on goods taken on 
the plundi'r of a town. 

“ Ctipiain Mfinn^ coiumandcr of 
“ their Majesty's hired ships in the 
" West lniU{s, goes on shore with se- 
“ verui of his crew, and pillages and 
“ pluiulers the inhabitants of a town, 
** then in tlie iciTitories and ilomin- 
** i*)ns of the Vrenrh King, and brings 
“ off, and carries on beard hi^ ship, a 
‘‘ consKicrubh; <jiiantity of goods, to 
“ the urnoiinl of .t?20,000, as is sworn 
*• by seveinl wilnes'ses, besides 30 ne- 
“ groes, w'ortii .t*20 each. This pil- 
“ lage he keeps to hitnself, without 
“ making any distribution .thereof to 
'* his followers, or crew, 'I'he ma- 
“ rine«-s, thinking they had a right to 
“ a share thereof, ha\e called him to 
“ nn account in the cotirt of prize, 
" and tlte questions which are made, 
“ are; 

1. Whether this court has juris- 
** diction ? 

‘‘ 2. Whether the mariners have a 
“ right to a share? 

“ 3. What that share shall bo? 

** 1. As to the. juvisdiciion; which 
“ is twofold, '.he. court of Admiralty, 
" and the court of Prize. 

* (* Here there.is a long argument to 
shew that it may belong to the court 
<ii Admiralty, as incident to the mill” 


tary authority of the ad- il8l. 
mtral, in tune ofwtir,upon . 
descents, as w II as at Lb’CaCX 
sea,—which is not mate- 
nal to be ji»»w stated.— 

He proceeds thu‘:j , , 

** But go to ib<! second ground of 
“ jnrisdictior. in this case, that it is, 
“ (as it is,) be ore tlic court ot prizes, 
“ where, by rh i plain words of the 
‘ patent^nder tb»' broad seal 'M En^- 
lan^, it is evident enoitgli, tlvit Uie 
CO', ri lias couni/anc« f»t prize goods 
“ takm frotii thi Vrt/u'hy es well by 
“ land as b\ sea. It is, therefore, 
“ very clear to n«e, that this court has 
“ jurisdiction.” 

‘ He then proceeds upon the other 
two question'!, as to the shares, but 
that i? not luaterial. 

‘ This was followed, very soon af¬ 
ter, by the cause Hhich gave rise to 
the inetl<»n for a prohibitiou in 16‘98 
(a), • 

‘ iros. Viqo Captures under dif¬ 
ferent circumstances. Many to this 
purport. 

‘ Advaifnrv. Treior. captain. The 
Queen against the goods in a cer1;|ia 
.schevlule annexed, taken fjom the euev- 
ixiy, at the port of St. Maty and Sf.^ 
Vigo, in the kingdom of Spain, and 
put on boartl the said ship, and there, 
or in the h.in.ls of the said Trevor, 
now, or lately, ivmaining, and against 
all persons in generul- 

Much was uiidoubt^ly taken on 
land, and all condciniicd. 

‘ 10 June, I74'5. l*tyta. Sentence 
of condemnation to the King. Seve¬ 
ral purses of money, and jewels, 
amounting to ..t’30,000, and upwards, 
taken mid seized as plunder, in the 
town of Ptyia, being a town in tiie 
Spanish IVest Indies, in the kingdom 
of Spain, from the enemies of the 

crown 


(oj Brown v. Frmklyn. 
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mii crown pf Great Britain ^ 
vyere lightly and duly 
Lb Caux taken by the* ofl'iccrs and 

a'^ainsit mariners of his Majes- 

F?uen^ ty’8 ships, (iwmiug them, 

* 4 Feb. 1746. Plunder taken from 
the island of St. fiurtAutomexL\^n\iA 
Coifdcinned in 4ntigua, viz. I70:'.iier 
grp and mulatto sfavos, and divers 
other goods, wares, and merchandizes, 
seized and taken from the island of Si. 
B^ribolomeu'. 

‘ 27 j4prU, 1759, Savannah. Taken 
by Si r 2?yrff Farker\ fleet. G oods a ud 
effepta, (<pt'cifled,) taken iu boats and 
craft, and on shore. JMany claims and 
restitutions. 

■* 27 Jmpi 1759. Plunder taken .g,t 
Senegal. 

* Q^^Marchf 1763. Hamanah. Up¬ 
on another state of facts. The ship 
.^yger, and the eflfects on board, sm> 
rendeied by capitulation, with the 
town;—a treaty on land. 

‘ These ca.ses shew, that, for a hun¬ 
dred years, the jurisdiction has been 
professedly, notoriously, and quietly 
e^^cised; yyhich leads to second 
"pi^osition, that this exorcise does not 
i^est.on acquiescence only, but 

* 2. That every common-law au¬ 
thority to be found on the subject, al¬ 
lows and supports the jurisdiction. 

‘ Broun & Burton v. Franklgn^ the 
King’s Proctor, A'cacc, il. JQ IV. 3. 
Cartk. ^7proven & B^tfton, the 
masters of, two ships belonging to the 
Ea^t i^dia ^ompany^ took a French 
ship, andpargo,and money, upon land. 
They had pp letters of marque. The 
King’s Proctor, upon the 
usual mooitibn,.^got a sen- [ j5l9 3 
tence of condemnation, of 
tlie whole, as perquisite of Adnairpltyj 
and then proceed^ upon the ground 
of this st'4i tence, against Bro%n & Bur- 
jlo», foTMn accouni. 



' • Hf ' 


* They moved fqr prohibition, 
suggesting the statutes. p.f 13 and 13 

and^2 Hen. 4. and ajerring 
that the goods and merchapdiims were 
taken upon /and, in tlie Eastfndmt and 
that tjhcy. were po partly to the ^n- 
tenre, tievef heard, and. ought not to 
be bound.; ii. 

* The last was an objection upon 
the eternal principles of natural jus¬ 
tice, but ill mediately removed, when 
the nature of the proceeding in rem 
caipe to be explained. 

‘ The ground which remained, was 
their being taken upon land. tbq 
court had no jurisdiction, the ^htence 
was null and void, the subsequent pro¬ 
ceeding was illegal, and must have 
been prohibited. 

* But it was insisted, by the coun¬ 
sel against the prohibition, that prize 
or no prizp was a matter pot triable at 
common but altogether appro¬ 
priated to the jurisdictioti of the Ad¬ 
miralty. 

* The court concurred in this pro¬ 
position, and, therefore, denied tlm 
pcohibition. 

* This is a judgment in point, and 
tl>e attempts which have betm made 
shew, thatho ingenuity can distinguish 
it, and hord Chief Baron Comyu draws 
a general conclusion and maxim of 
law firom it:-—“ If a sentence be in 
“ the Admiralty, for a ship or goods, 

as prize, a prohibition does not go 

upon a suggestion, that it was not 
“ prize, or that it viaa ac^ired upon 
» land (af'* 

* But,rin 1742, th^e is a more so- 
lemti and more elahoratc judgment, by 
Iiord Chief Justice ire. a very able, 
and a vcjry strict common lawyer; viz. 
in Kep & Jiuhhapd v. Vincent Fearsct 
31 Jan^rp, 1742. t was counsel ip 
it. It was argued* could only be 
argued,, as a mere question of law, just 

. p if it had ariseq i^ VVe^tminster Jflaltf 


faj Com. Dig. title 
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upon a capttiTp in tlie river Thmnciy 
within the body of a county. 

‘ The colonies take all the cothinnn 
and statuleiaw of England^ applicablf 
to their sifnation and condition. 'I he 
courts of law prohibited the court of 
Admiralty, just as the courts of West- 
minster Hull do liOre. 

I had a full note of it, But, luckily, 
Lord Chief Ju:§ticc Lee haring taken 
time to Consider, ho brought with hini 
notes of the opinion he was lo deliver, 
which notes we h^e in his own hand. 
I have also the Report of the cojn- 
inilteci; and the order of counsel upon 
it. 

* r will state to yon the notes from 
which the Chief .lustice gave hrs opi¬ 
nion, in his own hand.' 

(Here his Lordship rexul the opinion 
of Chief Justice, xerhatim^ as it is 
set forth ««pra, p. 6’(){) t<x b'OSh 

' Nothing can be clefifpt^ than the* 
principles laid down by him. TUc 
question, “ prize or no prize" is the 
boundary line; and not the localii} of 
land or sea, or port within the body 
of a county within tiu* realm [p l]. 

* 3. That the legislature, in several 
acts of parliament, has recognized and 
referred to this jurisdiction over goods 
tiiken on land as prize. 

* I'he prize Jiet of the 17 th (b) and 
2.9t.h(c) otGeorgeM. contain a'clxiiisi', 
that the liords of the Admimliy shall 
grant a commission, at the request of 
thx' owner, to the captain of any ship, 
“ for attacking or taking, with such 




“ ship, or with the crew 
“ thereof, any ' place or 
“ fort IT hs. iifion the ian'dy. 
‘‘ or ari\ ship or gooxfs 
“ brloueuig t'l. or pos-' 
sessod b'-. c,’* 


1781. 

Lk Cavx 
iigaintt 
ilnE'X. 


‘ The st.itute of the Ipth 
ni. (</), nicaning to oy prtsa the 'atnc 
thing, has Used more words to eflVc'*, 


tuatc the grant of the p.'-peity topii- 
vjitcers, but takes the juiisti.ciion for 
clear find certain. 

‘ Subsequent acts follow this. * 

‘ L'pon tiu se authorities there can be 
no douht. We, none ot ns. e\crhnilany, 

‘ If the. (jucstion had been df.iibtl'ul, 
arguineuts from utility and public oon- 
vrnience ought to .have turned the 
scale. It could aicswer no good end, 
and must produce ine.stricfible misi 
chief, to captors, claimants, and the 
state, if goods taken upon hind by 
ships, siiould not be within the prize 
jurisdiction. 

‘ The merits are no part of this 
question. If the captoi-s have done 
wrong, in substance, or in maxiner, 
the Judge of Acimiralty, and, if bo 
err, thv- I.fu‘ds of Ayp'-al, have full 
power to makeiunple K psvra-- 
tiou. 1 hey give satisfaction [ 6‘20 j 
t-ven to an enemy prisoner, 
who is illiberaiiy plundered, of per- 

soiialiv ill treaU'd". 

1# 

‘ As we are all clearly of the opi*- 
nion 1 deliver, wrought not to contri¬ 
bute to the inju.sii'T! and mischief 
which may be oecusioued to many 
_ persons, 


{bj 17 Geo. 2. c. S4. § 2. 00 ly Oeo, 3. c. 6 r. § 2. 

{cj ^29 Geo 2.C. 34, § 2. 


[i?'l} So in Alenefone v. Gibbonsy 3 in the case oiBrmtcr v. Likins, fh’ 
1\R. 367 , it was held,'on tho antho- /in. cit.J a recogninvice tnite;*ed into 
rity of this case, that tlie Admiralty by the jiarties in a vice-suhniralty 
coi'.rt has jurisdiction to proceed court, to abide the event of an appeal 
agaiiLst a ship, and condemn her to be' (which they, held only lo operate in 
Sold, upon an hypothecation boiul, that couri .is a. .stipulationJ was an 
thougK made on land: ajfd that it Objbctiou to the j'orisdietion given to 
made no difi’erence that the instru- thU^'court of appeal, 
inent was under aco/; any tnortf than, 

P 3 
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1781. persons, from .giving li- 
bcrty to <ifeclarc in pro- 

Lk Cav\ parties 

auain&t know, they are not iinally 

Eden, 

^ ;inent. They may apply 
for' a prohibition to every court in 
IP'csimitisifi'-Hell 
‘ Therefore, we arc all of option, 
that the rule should be discharged/ 
No motion has been made for a 
prbhibition, iii any other court; but an 


action, (viz. Mitchell md another y, 
Rodney and another,) in which the 
same question arises, was tried before 
Lord Man^eld, at the Sittings after 
Hilary Term, 22 Gvo. 3. and a special 
verdict found, upon which judgment 
passed in for the defendants, in 
the ensuing term, without argument, 
the opinion of. the court being already 
known; and a writ of error upon that 
judgment is now depending in the 
house of lords [f 126'] [f 2 ]. 


[t 126 ] On the 24lh of November, 1783, the judgment of the court be, 
loiv was affirmed. 


[p 2 ] The prize court has not only 
exclusive jurisdiction of the question 
of prize or no prize, but also of-the 
question who were the captors; and it 
has a right by its process to place the 
property captured in the bands of 
those parties whom it has decidcii to 
have an interest in the capture, as, in 
that instance, the array and navy 
jointly. And even if that court mis¬ 
construes an act of parliament on a 
matter within its jurisdiction, a pro¬ 
hibition will not lie. Lord Camden 
v. HonKf in error. 4 T. R. 382. So, if 
the prize dourt decide goods to be ene¬ 
mies* property, and the ship in which 
they were taken to be neutral, and 
decree the former to the captors, and 
the latter to'the claimant, it has an 
exclusive jurisdiction: also to decree 
what shall be pmd to the latter for 
the freight which he has lost. And it 
may proceed for that purpose against 
parties having the produce in their 
hands; notwithstanding the goods have 
been delivered to the captors, and the 
statute 19 G. S.’h. df. «. 2 . vests prize 
goods in thein. Smart v. Wolf,:3 T.R.- 
323. lit this and the preceding case, 
these of Caux v, £den, aitd 
V. Rodney, are ful^ confirmed, aftd 
considered as fundamental decisions 


on this subject; wliich is also fully 
discussed and illustrated by ibe argu¬ 
ments and judgments there given. 
On the principle of these decisions 
also it is settled, that Capitors have au 
insurable, interest; being “ liable to 
“ be called to account in the court ol 
“ Admiralty,where they may be amcrc- 
“ ed in damages and costs," per Lord 
Kenyon, Boehm v. Bell, 8 T. R. 154. 
See also Le Cras v. Hashes, Marshall, 
Im, 108. See also WtUis v. Commis¬ 
sioners of Appeal in Prize Causes, 5 
East. 22 , and Srymer v. Atkins, i J/. 
Bl. 164 , to which the same observa¬ 
tions apply. In the former of these 
ciwes it was decided, that the com¬ 
missioners had power (upon their ori¬ 
ginal jurisdiction independent of the 
]irize acts) to charge the agent for the 
captor, vtith invest upon the pro¬ 
ceeds, after a decree of restitution. In 
the latter it was held, that where a 
prize court is authorized, by statute, 
to give the full value, of ship, &c. to 
the appellant, it is not bound to inter¬ 
pret those words by any definite mea¬ 
sure, (as by the p^tce at the port to 
, which it?wat earned,) but has a dis¬ 
cretionary powci; to declare the full 
value, and also to enforce payment 
of h the sureties. 
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Luxton against Robinson. gtJ&W. 

JSSUMPSITj on dll agreement^ by which the defendant in an»c^ ^ 
^ was to take, of the plaintitf, certain premises, known by ^ 
the name, Sfc. and the goods and fixtures^ \vhich should appear pns»e«ion for 
to be the property of the pluintift^ by a fair appraisement, by 
two appraisers, or their umpire, or else to forleit a deposit of jeet to a fwfei- 
five guineas, and, if either should fail in his part of the agree- 
ment, that he shpuld pay to the other, excliMve of the tilt who 
deposit; the defendant to take possession on a day specified. 

The plaintitf averred, that, on the day, he ^vas ready and vvil- u )t iac ti-r the 
ling to deliver to the defendant the said premises, and such fortvtuirc, wah- 
goods and iLstures as shomd appear to be the properly or the hsdcHai.ition » 
plaintiff, at such apprahemeut as in the said agreement men- 
iioned, yet the defendant did not then, nor at any other time, ’”***' '. 
accept and lake of the plaintitf, the said premises,^ but wholly 
refused so to do, by reason whereof he became liable to my 
the said sum of .£10, exclusive of the deposit. Social De¬ 
murrer ; for that it does riot appear; I. lliat the plaintitf had 
any inlere.st in the said premises, at the time of making the 
agreement; nor, 2. Tlial lie ever requested the defendant to 
take the said premises, and such of the said goods, ^y. ; nor, 

J. That the said goods and fixtures were ever appraised in any 
manner whatsoever. 

Ill support' of the declaration, it wa.s said, that, when a party 
declare.s on a demise, there is no occasion to shew an interest ;■ 
il* the defendaui means to call that ”m question, he ought to 
plead nil hahiiU in ienementisj and then the plaintiff must shew £ £“-21 j 
a title in his replication. Besides, in this case, it was not ne- 
cc.ssary Uiat the plaintitf should have an interest in the pre¬ 
mises, for nothing was lo be paid but lor the gocxls and fix¬ 
tures. As to tlie appraiscinent, it was enough lo aver, that 
he vvais ready and willing, lie could not have an actual ap¬ 
praisement without the cdncun'cnce of the defendant} for, 
from the nature of the contract, one appraiser must have been 

■ named by each. ‘ . 

tVood, for the plaintifF.-y-Rw»mV/ffM, for the defeud^t. 

Bi7i.i.P.K, This i.s not like a demise by deed* 

Here, the plaintiff was to deliver posscmoiiy- and, thwofor^ 
he ought lo have shewn, that be had a right so to.dOk'" With- 
regard to tlie appraisement, if= each w'as to appoint oha, he 
should have shewn, that be liad'appointed oiui; 

/food had leave to amend, on paymettt of costs. 

P4 • 
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Saitonity, 
SHh Jr«b.^ 


Wh»n the title 
ot tb ) ite II—• 
io uiuch lu the 
|ioiind,—and the 
paupei*^ name is 
inserted m the 
rate, and alio 
Jus yearly 'crt, 
though niitliiii' 
is sriiilen 
af^iust hi< name 
in the ctd imn of 
rums <wi > txl. 
this‘s a siiihoent 
rutMt; tor the 
purpose ot gum- 
utf a seUlcmcnl. 


[ 622 3 


The King against the Inhabitants of Cok- 

HAMPTON. 

court of tj^aricr ttessions for llie cminty of Sitrn/f 
A couiinned an order of hvo justices, foe n-moviiis; tin- wife 
and children of one Hiehara Cioodi^) from ilie parisli of 
Croydotif to the parish of Cothamptmj subject to the opi¬ 
nion of this court, on die following facts; 

IRichatd Goodiff' wbh originally settled at Corhampton. In 
]7(^ he came to Ct-oydoiij and there rented a house at 
£-\. \Os.pei' aiimm. On die lOdi of Ji/i/e, 1773 , the overseera 
of die poor of Croydon made a rate of in the pound, in 
this form, viz. 


Rent. 

I 

Occupiers Name^. 

Suras Asst'csrcl, 1 

1 

L^JiO. 

1 4. 

Q.C. 

A. B. 

Ru'Jtatd Goodifi. 

.£l. 


On the 24 Jd of June, one of die overseers dcinanilcd of 
Goodiff 8^. for tfie rate, declaring he was assessed in dial sum 
for the lelicf of the poor. Goodi^ objected, allei^iig he was 
not a paiisliioner. 'J'he overseer opened the mte-book, and 
shewed him his mane therein, and tlireateued to distrain for 
the 8s. if he did not pay it. Goodiff\ on this, paid the money 
directly. In die afternoon of the same day, me overseer re¬ 
turned with the vestry clerk, and offered to return the money, 
^yirwhe had taken it by mistake. Goodiff refused to receive 
it. 71 ie ovoiseer, however, left it, and went away, on which 
Goodiff the money after him. 

'It was admitted, that Q. C* m^t CUiare Certificate. 

Mlngay^ in support of the order, said, he ddmitted, that 
in all me cases wtiere the question had turned upon die way 
in whiidi the person meant to be rated d^ribed, the 
court had incline to a favourable coostruetjon, but that, here, 
there was no radi^. ^ere wjas no sum put against Goodid'^a 
name. The parw Knew he occupied die house, but uiey 
intended to jrate Utm The mistake of the overseer, 
,(«hid cort^^Jeuitotm,) itsaupposinghim rated when he was 
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not, could iiotbQ biudiog on the {vamh. lie citwl v. 1781 . 

Warblingtm(n)» 

Kirbfff ^ijeant, atid. f^almer, on dw. other side, insisted, . ffer KiJfo 
tliat tlie omission of a uarticular sum iu the column of “ mins 
dsstssed*' was supplied by the style of the rate, being a rate CojfHAJwpi. 
of 2^. t/t the pouiidy coupled with the entiy of £\ opposite^ 'ton. 
to GoodiJ^’a muiie, in the column of rent, ■' The caw of Rev 
V. Warbim^ton was very different in itscifcunistapces from 
this, and went upon fraud committed by tHe pauper. 

Lord Man sviEitP, (stopping Pfibtier ,)—The case cited 
does not apply. 'Flie payment, there, was not till a year 
after it .should have been made, ai>d the overseer was induced 
to receive it by a misrepresentation. Ttiero is no question 
here. The dtle of the rate is “ Two shiUoi^s in the poundt’ 
and,'Ilf die column of rent, Goodie's rent is .€ 4 . 'I’his 
fixes his proportion of the rale, I’or what purpose was his 
name inserted, if not to rate him ? Then, has he paid ? 

Yes; and against bis will; and Uto overseer shall not have 
it hi hi# power to say, upon recousideriiig the matter, " I 
" have thought, better of it, and you shall not gain a settlc- 
" ment.” 

Both the orders quashed [t lC7l. 


Ca} T. 14 Geo, 5. Bttrr, Settl. Ca. 
No. 245, 


[ f 127] Vi(lr Hex v. IhcltnonJ- 
ii'icicc, sitpra, p. 5t>4. and the cases 
there cited, not*, [t O’a]. 


Yates agaim( FaECKEETON. 


[ 623 1 

MBr:rJav. 
12ui I'rii. 


A CTION on a note of hand. The plaintiff's attoruei^ iu I'f'i- 

town, had sent the note to Fox, an attorney, at FW’rw- 
tiy, where the defeiKknt resided, to present it for payment ; til-’ d‘-!cr.<!a,it •»r 
and, by die letter inclosing it, directetl him, if payment atu-rn^v,^ not 
should be refused, to rotuni it inmicdialely to him; adding, paytnent to the 
that, in diat event, he w ould send dtnvn a writ to him, lo ar* 
rest the defendant. Fox having accordingly presented the attorn^' 
note, and payment being refused, he wrote to die attorney in 
town, to inform him of it, ami a writ was sent to him, upon 
which he arrested the defendant, who gave bail to the sheriff. 

FoXf afterwards^ got an. assignment of the bail-bond, to the 
pJaiiitifi> and> some fim#hfterwards, the defendant ptud the 
debt, ati^ all the costs thefi incurred, to‘<J*b,r, who gave him a 
receipt. After this, the bait'were seivfedSvith process and no¬ 
tice of declarations on tlie bml-bon<|| jfb r.not having paid the 
nioimy over to the plaintiff, 6rdiI$ahorney^- ^ the attorney 

having 



CASES IN HILARY TERM 

having employed another ^ent, but without givi^ any notice 
cf the change to the defen^nt. Hie letter to Fox, accom* 

, pan^inu the note, had not been shewit to the defendant^ before 
against he paid the money; but, when the proceaa on the bail-bond 
Fr£Cki:,%* had been served by the new agent. Fox produced it to the 
Ton. ^ vdetendant, to.convince him that he was duly authorized to re« 
ceive the inon^. 

On Thiirsdat/, the 1st of February, Douglas obtained a 
rule for the plaintiff to shew cause, why the proceedings on 
the bail-bond, subsequent to the payment of the debt and 
costs by the defendant, should not be set aside, with costs; 
and all further proceedings in the mean time staid. On Sa¬ 
turday, the 10th of February, this rule was enlarged, with 
the addition, that Fox, on notice to be given him of the rule, 
should answer tlie several matters in the ajfidavits. 

It was then, and this day, urged, in support of the rule, 
that payment to an agent is the same thing as payment to tlie 
original attorney; and that the plaintifTs attorney ought not to 
have changed his agent, without giving notice to the defendant. 
That, besides, die letter, here, was to be considered as a spe- 
dal autliority to receive, the money, and, although it had not 
[ 62i ] been shewn to d^e defendant befote payment, yet the 
plaintiff, who had thereby, (thro^h his attorney,) vested die 
power in Fox, ought not to be su£fered to avail himself of that 
circumstance. 

Dunning, for the plaintiff.— CaMeeot, for Fox, 

The court were clear, that an agent employed to sue [r], is 
not, therefore, authorized to receive payment [OCIr']. They 
said, it had been formerly doubted, whe&er payment to the 
attorney was payment to Ae party, thbi^ it was now settled - 
to be so [1]. Ibat the letter, so far from importing anautho- 
rity to receive the money, implied the reverse, in case the note 
should not be paid voluntarily, because, in that event, Fox 

was 



irregularity. GrUB^ths v.. Williams, 
B. R. E» 27 Oea. 3 , 1 Term Rep, 
710. 

[ll Vide Vowel V. Little, B. R.IL 
20 Geo, 2,1 Blackst, 8. 


[r] In Dc Moranda v* Dunkm,, employed by the plaintiff to execute a 
4 T.R. 119, this d^bion wa^ men- writ) had arrested the defendant, and 
^dbned with approbation: but it was . suffered him to escape, and the court 
mstingubhed from the, circuinstiuides ..decided that the plaintiff was bound 
^ that; caiiq; in .which a ' sp^ial .by the act of the agent, and could not 
* s^|K)tod by the sheriCIat #e , rule the sheriflt to return the writ. 

|Of an agent |h"the 


But if the agent in town, take 
money out of court, which the de¬ 
fendant has paid in under a judgeb 
order^Vbut irregularly, that shall bind 
the plmatiff, and be a waver of the 
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was to return it. If it had been meant, that Imj should also, 
in that case^ receive tlie ^lOllcy, the note would have been left 
in his custody. 

Foa: haviog made no excuhmtorj njjLdavit^ an absohuo r»;le 
was made, that, upon p,tymcnl f>v the detendu!>t, oi the ilebt 
and costs, (the costs of this application excepted,) to ilie' 
plaintiff, all further proceedings should be staid; and tiiut 
JPar. should pay the debt and costs to the, defetidanl, and 
also the plaintiff's.costs of Uiis appiicati'm to him, on or Ije- 
fore the 1st of March, otherwise an attachment to issuc against 
him. 


1781. 

t'RS 

against 

lyiiSCKUBr 

TOJS. 


Bradbury agaimt Wright. 

A CTION of replevin. The defendant ihakes conusance 
as tlie bailiff of one fl'Ukiusoti, and then states;—That 
J'l/re mid Hrethnd were seised in fee of the hem in quo, and 
tliat they, by iiidenturc, dated the 2oth of Jpril, I69), bai- 
guined and sold, aliened, released, and cOlitirined, tin' same, 
to Jordan Brmlhtrq, his lieirs and assigns; in fee-farm, for 
ever, yielding and paying, yearly, to Bretiand, his heirs and 
assigns for ever, by half-yearly payments, at a place au<l on 
the times mentioned, tlie yearly rent of 1 7s. i)d. " with¬ 
out any deduction, dfaication, or abatement for, or in any 
respect a hatsoever.” 'Ihat seisin was delivered to him accord¬ 
ingly, and, by virtue of the said premises, Jordan Bradbury 
became, and was seised in foe of the/unts i/mo. and Hret- 
land became and was seised in fee of the fee-farm rent of 
.£4'. 17s. 6r/. by the said indenture of feof 'ment so reserved and 
made payable to him, his heirs and assigns ; Then dciliicos a 
title to tlic fee farm rent to Wilkinson, and alledgts, that 
8s. Qd. of the smAfeefarm rent for one half year, was in 
arrear, and that the goods wore taken as a distress for the 

same. 


Monday, 
I'dtli I'cii. 


On i grant of a 
fee-farm rent, 

“ wHIii'ui auv 

dculart.'iii, de- 

f<iU'.«ti<in, «ir 
j’)atcineiit, for 
or in any respcc 
wh-<ts«’cver.” 
ll'.e giaii'cc is 
pnt-tji'ii ;<» re- 
ceue tlu’ full 
rfni, uiihoiit 
dcdiic'ing the 
laiid-ia'i.— 
Diitrfi 1 is not 
incident 1o a 
fee-farm rent 
as such, oteept 
the ease i» 
ivou,;!''' vs'ilhin 
llie .i.'tute of 
4 Geo. 'i. c. tS. 
§5[F1J. 

t 025 1 


[F 1] By that section, after 2itl> sliould thcroafter be created), “ as by 
JutiCi 1731, all persons and' corjiorii- “ 2 W. tS' di. seas. l.e. 5. in case of'rent 
tions have the like retnedy, by distress, reserxed upon lease,’', i. c. where 
and by impounding and sellin*'; the there is a clause of distress; but the 
same, in cases of rentse^K, vents of wording is inaccurate; for it. depends 
assize, and chidf rents (which had upon the insertion of such clause, 
been duly answered or paid'for the whether Ihe. rcht resi-rved Isa rcal- 
spaco of thrtv years within'the space charge, for which distress way ,b«» 
of twenty years before the first day-of ' takchi or a 
that pr^ent se.ssifii of pAiliiiment, or ’ ' ' 




ets 
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I«o. mbar, as to 1 ^. part of die said 8 s. QJ 

1 / o 1 . jjy land-tax act of 1778 , IT'S, 4/f. was assessed on the 

“ lotna in ^uo, that a like rate for the said Jee-faiiA tent would, 
BRA.nBiTaT bya just proporticHi, amount to the saitl 8 s. l^d.; whcreforeP> 
the plaitttitF, accoirding to the form of the said* statute [ 1 ], did 
«bate, deduct, andlceep in his hands, the said 2 s. Ijpu.; and, 
as to tlie residue, he pleaded a tender and refusal, prior to 
the time when, and that, after the tender, suid before the 
said disttcss was so made a^ taken as ^oresaid, no request 
or demaud was made of the said residue.— Generai De^ 


mtrrrer. 

The question argued by the counsel, upon this record, was^ 
Whether, by virtue of the w'ords, " rcithout any deriuclioH, 
** de/aicatioHf or ahatenmitj for, or in any respect xckat&o- 
** ever,** die grantee of the rent was intitled to receive the 
whole, dibch* 4 rged of the land-tax ? Davenport arguerl for 
for the defendant, in support of the demurrer, and Chambre 
the plaindfFfr 2 ]. 

For the defendant, JSrezciier v. Kitchen (a)^ and a case 
of Champemoa v. Champernon, before the present fjOrd 
Chancellor (6), were cited, in the first, u|ion a covenant to 
pay a rent-charge,, without deduction of any taxes for the 
said rent, it was hold, by I/ird Holt, and the whole court, 
tiiat the rent was to be paid in full, without deducting tho 
iand-tax imposed by 4 & 5 Witl. and Mar, Tliis rase was 
stated to be in> point, aud one of the reasons given by lioni 
' II 0 X.T for his opinion in that case seemed, it was <>aid, a 

fortiori, applicable to the present; for the rent, there, was 
granted in aud, although the present form of the land- 
tax, aikl which was established before the question arose, had 
not then been introduced, yet, (because taxes of that nature, 
vii. the mondily assessments, had obtained before that time, 
and there was, hs the acts of die commonw^ealth, the same 
clause as in the then and {U’csent land-tax acts, for the te¬ 
nants to deduct the tax out/of their rent [ 2 ],) he thought, 
that the woMi»of exemptitfu must have been tnefint to com* 
£ 626 1 prehend sucli taxes, if imposed in future, and to exempt 
the grantee from the burthen of them. As to the present 

case. 


. [ 1 J Vide 4 n\ 8f M. e. 1 . § 6 . Co¬ 

pied in all the subbcqucnt land-tax 
acts. 

(a} Jt. 9 3 .1 ‘Ld. Hoytn, 

3X7. S.^alk. 198. Carti. 438. 


CbJ 178O. 

[2] 4 fF. M. c, I, § 1,3. Copit'd 
in the giibsequeiit aetb. ^u. If the 
clause referred to in the plea ('uz.^6.) 
was in the acts of the coinniowealth. 




[r« In fhc feimer editions,* tlie arguhienfs for jdouiliff aud defendant 


versed, ,by oiistekc. 
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case, land-tax had been .eatahlhthed i» its present form just 1781, 
tlie yeiM^{>efore.foe date pf ,the deed on whidi the question aris<^, 
and, therefore, ipuat Intre heeir folhe contemplation of the Bra db ry 
C^’npertian v, Chan^pmon^ the question wde R;ai;isi 
K^qii die construction of a power to make jointures frm from.i; WiiiOHT.,. 
tafeUi and the Lot:d Cfwnceliw held/ that tiie land-tax wa»^' 
ps^icularly within the words of the power, as being the only 
tax to which land is absolutely liable. ,,i 

Chambrp insbted, that neither Of those tw'o cases applied, 
because, in bc^, the word " was expressly used. So, 

inlioopwood V, iianfootj w'here the tenant was also lield liable 
to the land-tax, <bo words were still stronger, ** And all sums 
** that now are or shall be amssed or taxed for and in respect 
of the premises for chimney money, diurch and poor, or 
" otherwise{c)” He said, the question was, whether the de¬ 
fendant was intitled to the exemption, notwithstanding the 
clause in the land-tax acts, by which landlords, owners, and 
proprietors of lands, are authorized to abate and deduct a 
proportionable part out of every fee farm rmt, or other an¬ 
nual rent jiayable out of their lands, of the rate toed or 
assessed on them(tf). To iutitle him to such exemption, tfa« 
words taxes or assmments ought to havq been used. The 
statute provides, by anotiier clause, “ That nothing therein 
contained shall be construed to alter, change, determine, 

“ or make void, any contracts, c<»yrnants, or agreements 
** whatsoever, between landlord aqd tenant, or mty otha- per- 
sons, touebiug die payment of taxes and assesments (b 
But neiih^ could a case where nothing is sand about twees nr 
assessments, be brought w'itliin that clause, ibe genml ex¬ 
pressions in the. deed ought not to be extended to parliament¬ 
ary impositions. They were a sort of words of course, and, 
in truth, meant nothing more foan was comprehended in the 
reservation itself. VVitli regard to the argunient drawn from 
tiie time when the deed was made, it was to be considered 
that die land-tax was dien only occasional, and, Uiereforc, it 
was not to be presumed, that the .parties foresaw the'permw- 
neiit renewal of it, or had it at all in conteniplatioq. 

,Bv 1 'L£K, Jastke, asked, if.diis did not, on the pleadings, [ 6fT 3 
appear to be that sort of rent for which diere was no remedy 
by (Jistress at common law, for he conceived, that, since the 
statute of qida empiores [if 3 ], a rent granted in fee could not * 

be 

(c) B. R. T. 8 dm. 11 Mod. 238. CbJ 4 Geo. 3. c, 2 . S 3*. 4 IT. 4 - JIf. 

faj c. i.0. c. 1. §34* ■ 


[p 3 ] No rent service can he rc- eraptores, pn any grant in fee, F. JSf. 
aeryed, except by the king, since fuia ^ B. 21P. C*" Because no man can 

‘ ■ ' .! - create 
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1781. be distraiued foi^^ withoiif ah express clause making it a renf» 
charge; and he denied l^avenport*^ answer tb this, viz that 
BRADBaar Jte-JjartA^HKts wvic Tent-‘chnrgesi bi&servtiigi that, by the de* 
against fiiiitibiis in all the books, the appellation of ^^fee^farni* only 
respected the projioition lietween the amount of the rent 
^ '4.^and the value of the land [l}.‘ If this rent was a rent-seck^ 


[j] Fcodi Tima appellatiir, cum guts, 
ex dono ml coucemone titenus, prasdia 
trnuerit sibi ct htertdibus siiis, reddendo 
ml dimidiain cel tertiam, vet ad minus, 
qvartam partetn veri vtdoris, Tcnetis 
hujusmodi ad nulla servitia obligatin' 
nisi qua in ipsa charta confiat ntur, ex- 
ceptd Jidelitate, ,qu<x omiitbus tenuris 
inambet. Spelm. Gloss. 221. col. I. 

Chiscvn fee farm scraentend le vc- 
“ rayc value di I terre, qui est le cause 
“ n’aura cut rditfeJ’ Preoke Abr. 
title 11 click-. 201. pi. 5 8. C'itc.s 45 
Ed. 3. 1.5. and Old'I'cnures. 

Blackstone, (Comm. vol. 2. p» •f.'j.) 
says, ** A fee-farm rent is a rent ■charge 
in fee, issuing out of an rsTatc in 
*♦ fee, of at least one-fo«rtb of tlic 
“ value of the land at the time of its 
** reservation.’* And be cites Co. 
Eittl- 143.which does, at first, scc-m 
to authorize bts* definition; for the 
words of Lord Coke are, “ It, (*. e. a 
“ rent rcservi.ll by deed, with a clause 
** of distress,) is tailed a rent-charge, 
“ because the land, for payment 
“ thereof, is charged with hi distress;’* 
and then he goes on, intmcdiattly, to 
say, “ If it be to the'whole value of 
the land, or to the fourtlcpnft of the 
“ value; then the rent, is called a f<‘e- 
farm.'* Blackstone^ probably; at- 


j^catc a tenure of himself in fi.'C. Litt., 
^■5. i But a rcnt-sejirvice may be. 
^rved ph a gift.in t&ti,.or for.lilp, .if 
the dp^H^as the revpi^pn. ih him, 
a'rcpjt,inay be reserved 
oii:y|pipi( in fee by deed, by'way of. 

^ clavtbu Of 


he 

cording fo the most natural and ob¬ 
vious construction, understood the pro¬ 
noun ** it-'’ in the second .senti»nce, to 
relate to the same thing as in the for¬ 
mer sentence, riz. to rent-charse. But 
It should seem, on conMiieriiig the 
authorities abo\e refeirt'd U , (though 
they flo not expressly exclude thi- idea 
of distress,) togitber with the text of 
Litlle/on, that, by an invci-si<»n «it Jun- 
guage not uncommon even tK>\, Imt 
frequently prclorr‘li, from mii elation, 
ill Lord Colce'a tiiuc, thi / . />. in iho 
second s* ulericc. is olsiced htj,.n- tlio 
no*'n si’b.staiiriv<. r.z. "fhet'Ht," to 
which it refei-s, nnd,tli<^rr ':.’i<. i .- ... n- 
tenre ought tii be nuclei stood as disiincc 
aild.ind< pendent ot the preceding one, 
and as if it had run thus: “ 7’//e rc«r, 
“ {i. c; a rent certain reserved to a nmn 
“ and hislvi*ir<, which is \v\\nxLittUUm 
** is speaking of,) if it be to tin* whole 
value of the land, or to the fourth 
“ part the \4luc, is Culled u fte- 
If this is'the true cbiistruc- 
tfon, the inference is, that the de¬ 
scription of fee farm^ taken by itself, 
docs not imply a power of distress ; 
which sCcins to have been what Butler, 
Justice, hinted at. But a n-nt in 
of the proportion required, would not 
cease to be tLjfec-fann rent, because a 

power 


disttyss; or a. rent-^ck, if no »nch 
clause. Liff. 217 . It seems, tlicw- 
fore, to ^lipv^, that.^nny fee-farm rout, 
created ^iuce quia mptores by a sub- 
jet^t; mpst be a rent-charge, or a 
reittrspek. 
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he said the distress could not be supported but on the autho> 
rity of 4 Geo. 2 . c. 28 ., 15 . and the avowry had not stated, 
(according to that statuS^) that die rent had been duly an¬ 
swered 


C27a 

1781 . 

[ 62 ii ] 


power of distress was superadded. A 
fee-farm rent may cither be a rent- 
scck or a rcnt*char^e, and, (till the 
statute of quia emptores,) might have 
been a rent-service (■+ 128]. But then, 
in pleading, in order to justify in re¬ 
plevin, it would be necessary, not on¬ 


ly to shew that the rent was a feefdrm 
rent^ but also to call it a rent-chf/rge, 
or to state that a power of distress « as ' 
annexed to it Ibis, probably, could 
not have been done heie, b^'cause, in 
fact, no such power was given by the 
deed. 


[t 128] Vide Mr. Hargrave^ Edi- opinion, “ that the term ^fee-farm 
tion of Co. p. 144, «. Nofe{5)^ “is not properly applirable to any 

where the very learned editor is of “ rents, except miff-.vcrme” [r 4]. 


[p 4j Fec-farm-rent, is rent reserv¬ 
ed upon a grant in fee : (Fitz. N. B. 
210, C.J. Provided it be not less than 
one-fourth of the value. Cu. Lift. 
144. b. Also, 2 Inst. 44, is expressly ac¬ 
cordant, which is quoted in Mr. Har- 
grart’fi note to the preceding passage, 
as a contrary authority, viz. to shew 
that a rent reserved on a grant in 
fee, is a fee-farm rent, whatever its 
quantum ttiaif be. These are Lord 
CoA-c's words : “ Either the rent upon 
which it was before letten to farine, 
or at least one fourth of that farm- 
" rentf and he there quotes Britton^ 
(whom Mr. H. also relies on as an 
authority for his position), with an., 
expression of dissent. But 'y Brjitfok 

saithf fee formes sont terres teavs en 
fee a rendre pur eax per ann le verait 
vafue, emplus ou meins*’ Where it is 
observable that BnYfon,..though he 
does not express Lord Coic’s limita¬ 
tion to one-foQrti> * by no means de¬ 
nies it; but- leaves it ambiguous. 
Therefore, he, seems no direct autho¬ 
rity for Mr. Halr^ave\ doctrine, eten 
if he weiw not overpowered by Lord 
CokF% dissent. Madox, Finna'Burgi, 
'6. Avliom Mr. Hargrave also citet as 
an authovi'y, only says, “ By, fee- 


“ farm is meant perpetual ferme or 
“ \Vitho\ir entering into the 

subject of quantum. ’The precedents 
of grants in fee-farm, which he there 
refers to in his Formulare, do not 
shew any thing as to the point of 
quantum. It is certain that lands held 
in fee-farm generally, were exempted 
from wardship, &c. in Mugna Charta, 
c. 27* without any expression of the 
value. Therelore it w.'iuld appear, 
that there was some understood value 
at common law, the payment of which 
entitled the tenant in fet;-fa«m to such 
exemptions, and for this reason, us 
well as on the e.xprcss authorities here 
collected, it seems .the better opinion* 
that a fee-farm rent must, at the time 
of its ci’eation, be at the. least one- 
fourth of the value of the lands. 
With the greatest deference to Mr. 
Ifargrave’i) superior h’arning and judg-. 
meat, I caimot understand how the 
U^rm fee-farm-rent can be confined to 
rent-service. U appears, by the prin¬ 
ciples above stated, (jiote v 3), that a 
fec-fami-rcnt cannot be a rent-service, 
unless created before quia etnptores, or 
by a grant Of the crown : and Co, 
Lift, in the placb cited, 144^ o, is ex¬ 
press that a fee-ferm-ront wVry be a 

rent- 
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1781. swered ot for the »p4^e of three years, 'vdihtn the space 
of twenty years before 6ie first day of ihe seiiion of parliat&eht, 
Bu.utBi.'iir when Ae Btatote passed. • 

against Davenport then said, he was inclined to think, the ri^t^t^ 
Wbigh'i:. , distrain was admitted by the plea. , 

' ■ . On the principal point, Lord MaK5!FIeld said, with re* 
' gard to Ckambre’s obiKirvafiotis on the cases, diat, in none 

of them, was there any. mention -of a subsequent land-tax. 
There could be no words Wronger dian diose in the present 
case; and it would not have been clearer if the deed had run, 
" mthout any dedttctioht dqfalcatipn, or abatement for taxes/* 
He said, he thought there .>yere cdses in the equity hooks on 
this point, and desir^the cause to stand over tul this day, that 
they might be looked into. 

/ - 1. The court now, on the principal point, declared their 

opinion, that the rent should be paid without any deduction 
for the land-tax; and founded themselves on the authority of 
the cases cited from Lord Raymondt Salkeld, CartheWf and 
11 Mod. ‘i. As i% the other point, they were of opinion 
against the defendant, for that the rent was, in its nature, n 
rent-seck, and die party couid npt distrain -but under the sta* 
tute, and therefore, in his avowiy, be ought to have brought 
bis case within it. . 

But, asthemmits were in the defendant’s favour, itim 
agreed, that tlie demurrer should be allowed, without costs on 
either side. < 


rent-charge. Rlackstone's, error ap- one-fourth, but 'that the creation of 
peankoniy to have been in stating, that such rents, by lease in fee-farm, sinos 
it must be a rent-charge, by taking gvia emptores^ie recogmted by Finck* 
that which was .siinplymeapt by Lord n judge. It seems, there^re, tbaf 
Cei e as an instance^ to hq . a d^mtion '^hcre there is a les^ in fec-tanii, since ' 
of a feofarm-rent. • In the case cited die statute, there may be a fee*f(um- 
from theycar-boi>k»^4jt]Bdwr^. p. 15, , |en|y which is not a rent^rvico.: - but 
it secBis not only'that a fee-farm-reht is fe$mr( the 

is expressly bmited to'Sfet less than rent^ rent-service, \ ' , 


. - ^ V . 

JBnd qfHUtknt Term, Cbobgb & 
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CASES 


ARGUED ANi> DETERMINED 

ly a'itfi 

COURT OF KING’S BENCH, 


IN 

EASTER TERM, 

9 

\ 1 IHRTVVKXTY-FIBST YEAR OF THE REION OFCEOROE III, 


Pearson against Campion. 


Wednc«d4’ 

SdMav.’ 


J^UNyiNG vvaa to have shewn cause against a rule fora An nppanfnr 
prohibition to the ectlesiastical^ court, in a suit, by an 
apparitor, for his fees; but he mentioned, that he found it had foi iita i\'e^. 
been decided, that a proctoi- or register, cannot maintain such 
a suit, and for this cited, Vollord v. Gerrard (a) [1 j; and, tus 
this case seemed to be withiu tH^ same reason, he witlidiew 
hw opposition to the rule. 

llie rule made absolute. 


faj j?, R. M*l$ fftH. Ld, Raj/m, fl P'iJe, also, Joi tan v. In'e. B 

r. 8 Wifi. X 5 M, un. 


voL. a. 


Q 
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1781. 


The King as^^isi the iNHABirAKTS of St, 

Michael's in Bath. 

If 1 m-vn tiuois rpJIE court of (^u^Ttcr Sessions foj tlie^oiint) of Sometset 
cotifiimed an outer of two justices for the ntnoval oi 
<• i«te to ru ties Johtt ¥ie€manf from 0 ahotf, to bt. Michael'* ui iiatht and 

for thp paMnrnt 

Bflem » d,, b ** That the pauper, being entitled to two freehold hou«:s 
*erfor!iIn/d*'* u *** aliottf Wi® ot thc vdliio of 4^08 ayeai, the otbci ot £9Q 
n> a >ear, in 1778, conveyed them by leabc and icdea^c, to t.usUCb, 
!fs^^*'of*’ * *** l*iM»t, to be sold, and the ihouey aiising horn the s Uc to be 
for ^*'d^ %di paul, ill $t in dmharge of two niorteages due thereon, amount- 
not 1 ,»ina jiig to £5tVQ, ofteiwaid<i to hw oUier crednois lateably, and 

-I eiut-ftt. the su» plus, if any, to him, hw eveentors, adoimistiators, and 

assigns,. Tbat the houses uete both let tooiliei peisous at tfu* 
tune of the conveyant t, and the paupt i then u sided m a pub¬ 
lic house m Uie pindi of St MtthtaL at die leni of ^40 
Oi; amiWi, whndi he had occupied st.vt ral yi ais, till lu failed, 
^niat,afteruaidi, one of the liouse« betouimg void, the tius- 
tees Wing the possession and Uie key tlicieof, employed oiu 
Farrmitf then a lodger m the pauper’s house, to clean 
the said vacant house, and jnud her 9s>, foi so doing, and c! - 
livexed her the foi that purpose, whicli haviug done, sin 
placed key in the hai oi the public bouse, among some 
other things oi her winch she kepi there, uitendni x after- 
wards to re«delner it to the trustees, hut diai tlie ptuipti’s 
wife took It from tht^nce, and took pow>ession of the vaenut 
house, and, widi hei bushaud^ bad continued these i ver since 
to die time of reinov^ being, in die whole, one yeai and 
three h^iuttteis; lhat dfhi of mo trustees, eeeu^ her caiiyuig 
her {g>ods dnt^, gave her aotke she was doing wiong, not 
hatipg the coliwmt of eidierdie trustees or creditors, to whu h 
bhd replied, aing<m|rlh my ownes4at& for I and tlie 
** children can't lie k the stroet;" That die premises had not 
yef, beeiv sold by the trustees; That the value tiicreoi was 
abdtft £060 at present, tmt at the dme of ko conveyance 
was somedikgmore; lliat (he debts owing byke nauper, 
which sdch trust deed was executed, dnchi^g’'ltie two 
W^e £$B\ and uptiterds; 'Ibat it did not 
on dbt hoW the annua! tents were to he dupoied of 
^ ih® would ks Qtade/* ^ 

in support of ik removal, con- 
tefided, thar^e pahpar hM 1S6property m Ji alrott by which 
Iter could gdig a seddonumt, foi that thi convey once divestcit 
the whole of his interte^tll^ die benedt of thc ciedttbr<>, th<> 

diblh 
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debU being more than the value. Tliey likeued tlAis to the 1781 
cases of persons entitled to adiniiiistraiion or dower, who 
reside without administration being granted, or diwer as- ’xheki\o 
si^ed, and cited Hex v* WulwoHhif (b), and Rex v. Pains* against 

zcick(c), to shew, that such persons do not gain a settle- st. A|r- 

me.it ft I«9). It must, they said, be intended, that the muat's* 
trustees were to have the immediate [ffotits, as they had the 
possession. That the case of Rex v. 'Natiand (d it which 
would perhaps be lehed on by die counsel on the other side, 
was anly an opinion of Gould, Jw/icc, on the circuit, and 
was not argued on the met its, in this comt. If tiiey were 
to admit that, the pauper had a right to have resided tdi the 
talc, yet they insisted, that he could not ha\e g lined a settle¬ 
ment under the circumstances which hud happened, because 
die po.shcsbion was ai quired by wrong. 

Gould and i^tnrm artpied, against tlte oideis, that the 
tru'stees had no benef.cial, and the creditors no legal In- 
teiest. The beucticial interest ri‘in*>mtHj in the giantor till 
die sale, ami theie was no doubt but that a bettlemeiit might 
In acquii«.d b) an equitable estate^ If this case difFeied from 
duit of a mortgagor m possession, it was stiongor in favour 
of the seHlenieiU, b« i nise a mortgagee IjJis b >ih tin legal 
.ind :i bcueticud inUiest. 'fliis did not lesc mble die i use of 
Ret V. IVtdttVitfhyf because, till ailtnini.tratiou, n >body has 
a light where Uuie are several next ol kin. A .sole ne\t of 
km would gain a settlement belore admiiii-jliaiioii. In Rei v. 

Pain’iUteky if was argnod, and could not be denied, lliat 
theie weic many things that might bar the dower, and pie- 
vent an assignment trom being ever made. Aston, Jtislire, 
was dissatisdcfl with the decibioii in that cube. Ilere, the 
pau|)ei, at any time, might have prevented the sale, by tcu- 
deriug the money. The trustees could not have maiiUaiiied 
an ejectment against him till afteiv the sale, and by joining 
with the vendue. 'Ihese were pivate tranbacdoiis, w'hich 
the |>diisb bail no right to pry into, and the comt would 
not, ill a setdeiiient case, enter into the amount ot a man's [ 0*3 » | 
debts, nor euqiiiro whetW would, o< would not, be 
a surplus. ITiey also relied du Rev v. Nalkind, and men¬ 
tioned a case of a devise to trustees to sell, w'hwe the testa- 
Ws children continued to reside, and gained a*sttth'ment; 
and*smd it must have been the same, if the device had beeu 
to 8ttU to nay' debts. 

liOM^blANsriULn,—If the estate op wluch apaui;i|fr r«- ' 

. eidee is sufosumtially his,property, that is bid&cioni, whistover 

, forms 

' ■» 

Cb) T, 10 11 GfO.S. J^rrySrltL ftiap] hld.’Reey. Horfkdurt^, M. 

(c) T. U 6'ta. 3. Burf.'SittK Cases, * 'fdd 1 f Geo. 3. F«rr. Betti Ca,es. 
Ho, 243s, ‘ ^ 'No, «47. ' ' 

' . ‘ Q a 
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1781. forms of conveyance there maybe; and» therefore a mort* 
w-' posae&aioii gains a settlement, because the mortga* 

5'ht* KiNCr goc, not«vithstanHing the form, has but a chattel, and the 
a^dinst mortgage is only a secMri^. It is an afifrout to comniqii 
St. hfi< sense to say the mortgagor is not the real owner. But here, 

ca^CL’s. what iniciest had,Uie pauper in Uiis estate [f ? lie made 

an immediate conveyance to trustees, not a mortgage^ to sell 
and pay off two mortgages and other debts, and whrn this 

conveyance was made, it was so doubtful whether theie 

would he any suiplus, that the deed says that he shall have 
the surplus (f an^. He had ouly a chance of a residue, and 
had nut a light to coiUhiu(> a moment in ppsseMion. A 
mortgagor has a right to the possession, till the mortgagee 
brings an ejectment After the nioi tgs'jee has got into pos- 
»>ssion he might gahi a settlement. '^I'here is still another 
and a stronger giouiid, in Uiis case, for the possession was 
gained by ftau^* 

Wiu.ES, and Asiiiivnsr, JustireSf of the same opinion. 
♦ BuLiiEE, Justiffi,—*1 am of the same opinion. To make 
this msemble thcLcase of a mort^isor, an instance mii^l be 
shewn in which the roortgOgee had been in possession, and 
has lost it again by fraud [s 2J. 

Both the oidcrs confirmed. 


fr y to R. V. Tnrrant Lamtciit^nf 
as It iH reported in 5 Bast, J22$t the 
court appears to hare reverted to this 
doctiiiic of i.or() Mansfiihit (which 
scents <mestion'Ml in Ji, r. Bdtagiaiit 
nt, and to hdve wished to cou- 

Anc the acquisition of settlements by 
estate, according to the strict word of 
9 Cffo, t. c, 7‘ to the continuance 
of the interfit in the estate. 

It was there held, that a pauper, 
who ai^ ^ marriages purchttsed an 
estate^ under .£50, and 't^rwards 
conriyedto trdstees (in ^trost'out of 
the rents, to 'raise a sum 'of mooe^, 
and to |>^ thd residue to fa» wife for 
life, tUnd Vter her death t6,tha has* 
t^dlfthhugh he continued in posi^ 
r sion, fill'd, ha atttlemenl as 
j^dimce «^he estolw.df his, 

wile, jflht howayCMd|f bo' 

wippo|Von a ^f^rent grou'pdt men* 
tionejKPthe ats^ via, dint the 
setUjWnt would'depend on fhC act 
pnlr^l^r oi an estate 


under £30, And J find fiom an ]M. 5. 
note of this case, that this obji't iton 
Was first started by the court, duiing 
the argument on the other ude, in 
these pointed teiins. ** If the oi^i- 
** nal Cslatc was insufiicient in vanje 
*^to give the husband a settlement, 
“can the owner, by granting auai/ 
^ partiff make ikaufficiont?'^ hiky 
not this' be coiistdired as the bettd 
foundation for this decision? It ap¬ 
peals otherwise'difficult to reconcile 
it 'with R. V. Bdktgfott. 

TF i!} In ^he ease of R v. St. Mi- 
**citeraf Bhfd, it 'wns said, that 
** either a niortgagor. or mortgagee 
^ ipjgiit fldin* h acttkniCAt, dacoMwg 
** to citamaianens, ‘ 'Ona of tho^ 
** p^umstances and 

“dfaoa BtUM^sion du the tptrstions 
** haFu J.. In 

R. *v, iCntilermgfoa, 3 T* R 771 : 
where it. Waa held, that a mortgagor, 
who having Wen turiwd ont of pos- 
$CS|iou by qjectinMt at' die suit of 
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The King against Greaves. Sntvitd*y, 

A n ori^nal oxAct ot bastardy was made utlheNotting- Anon^nat 
hmnmirB Sessions, (KasJter 1780,) wlikb having been 
removed into this court, and a rule granted to slicw cause , l < in<«de Ht 
why it should not be quashed, the couit desired the counsel ^*-0uirt«r 
against the order to begin. *’*'*“*’ 

tialdmn stated the principal objection to be, that the 
Sessions have no original jurisdiction hi making oidus of 
bastaidy, and mentioned Dr. Bums opinion and leasoning £ gjj ) 
on that point fej, and Wood's or Pridgeon*s case in Bui- 
Al/ode(/j, 

HoToarthf in support of the order, said, there were four 
or five cases which had dt'cided that the statute of Cai . l*(gh 
gives the Sessions an orighial juiisdiction. 

Buller, Jwitney read, fiom Boit(h)i .SVo/er’s ca8e('0. 
and the couit weie clearly of opinion, that the Sessions have 
an original jurisdiction [2j. 

The order coniiimjtl. 


Ce) Hatu\ Justice, 13th Ed, vol. 1. 

p los. 

Ct) B R. 13 Cat. 1 ‘i Buhlr.aSS. 
S.(J Cto.(\n,Oi\ 350. 

(g) 3 Cai. 1. 1 f. 

(h) Bott Und. Ed, p. II9. 

{tjB iJCai L.Cio. CarAfO. 


12] Vide Jlerv. Cleg 31 8 Oeo 1. 
1 Sfr. 476, uhuc .in uiiginal oulvr 
made at se&sious \sas contiinud. It 
was not ubjictul to on that giouuci, 
but, on the coutrar), the authoiity U> 
make such an order was admitted. 


the mortgairee, afterwaids mhabiU'd 
one of the houses on tlie estate, by 
pet mission ot the agent of the latter, 
gamed no setUemeut, having ndithcr 
Jui, in ie nor ad rm. This docUine 
was fully confirmed in il. v. Edittg- 
toUf 1 Kmrf* 238; wbeje the court 
said, that the best ground of the deci¬ 
sion of the piiunpiJ case was the jjot- 
*eMOit' being fraudulent; and held, 
<there, that a party remaining it> pos- 
aessioa of an estate would gam a 
settlement, 4 iotwtthitaiidjng a con- 


vtyancemade in the mo.iM time, of the 
lei,al estate to tiustcis, in tiiist to 
raise a sum of money by sale 01 iiiuit- 

f tge, and afteinaids to ucoiue). 

here was no eiulence of what had 
been done under the trust, nor of 
what sutpips would remam nitci the 
execution ol 11 . It wps a^ case in 
which value was not material, tMid 
the court eonsideted in genotal, that 
such a leifai que trust is uit the same 
ftiodng with inspect ta scttlCfn^'ds as 
a mprtgagoi. 
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•(»4g»>n«t the 
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rt «• 

P|;acock agahiit Rhodes and Another. 

* V 

P I* an actHMi uj^B an inhnid bill of Bxclmnge, -nbich yvaa 
tried before Willps, 0v3ttcef at die laat §|ridng A^ssizea 
for Ycthhiret a ^eldlctp by consent, ^as ioiind for the 
plaintiff, subject to the optnion of the court on a <tpecial case, 
slating the following facts: 

" Ihe bill was diawu at llaHfar, on the 9th of 
* 1780, by the defendant**, upon Saathf Parntt^ tiniith, 
liable to iUUiatfi Ingham, or order, ‘U days aitei date, 
value icceived. It was ini^rsed by 11 illtam Insham, 
and was picsented by the plaintitf for acerptame ami pay> 
ment, hut both were refuse, of vihidi due notice was gnon 
by the plaintiff to the deftoidaius, and the moiity demanded 
<!ff the defendants. The plamuff, who was a mcrcei at 
iS'citrhoiougA,.icceived the billfiBln a man not known, who 
called himself ffiltidm BiOtest, and, by that name, indoi*^ 
the bill to the plaintiff, of whom lie bought clotli, and other 
articles in tlm way of die plaindff*s trade as a uiercci, in his 
diop at Starhapough, and paid him d>at hill, the value 
whereof die pluintin gave to die buy, t in cl'>th and oilier 
articles, and cash, atm small bills. The plaintiff diil not 
know the defendants, but bad bofoie, lu his shop, ref curd 
^|aUs drawn by them, wt%ht^itire duly paid. Witham InsAanif 
m whom the bid wasi payable, iudorsed it; John Daltig 
itcehed it from him, anti indorsed it; Jowph Fishet iro 
ccived itfrrnn John Daltiyi^ and it was stolen from Jqt^ 
FtJter, at York, (without any indorsement or traiwfei ther^f 
by him,) alot^ othmr bdU in his pockcfrbook, whcre<)f 
fais pocket was piieked, bofbrd die plain^took it ui payment 
a^ afoiesaiSt llie pwmtiff declared as indorsee of InghtmP, 


^ by PetKOKk, idf the ordinaw coorsu of business, and there 
'‘.was ao {nrefencci that ftn bad'/^dee It iiad bten ob* 
taibed unfairly^ If h# had, M^adnntbsd digt he pould 
laot lecover. A bill indorsad ^ die psyee^ is be cop* 
aidet^d to all as coA, unl^ be,xtiO(^^ to iCfUiahi its 
‘currency, wfaicb hp do % a^spe^ iiiamsenient, as, 
** Pkf the ronteuis to nilliim Imficr (k),** veiy object 
ih vitvr, in nukbg nUgudaUc scemi^^ is, they may 
»vsenitffae purposes of lEwb, 'IV oaeo of Mim v. (Ij, 
the i)uesdPp Adie atios# t||||a^a$]^^-iM>tc, e#ta- 
^ blwhes 

The ^ < (1) I Bm, 
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tjlishes the piiuciplc jii&t i»tat$d. Iftliis bill bad nut been 1781* 
stoltfn^ but lost, the oMrner might have maintained fmver 
Against the finder, but sttU the 6on& Jide bolder vpoald have Pi \ou(k 
been entitled to lecovei upon it. Thisvias determliitid, with .igamst 
respect to a'note upon a banker payable to A. or bearer, iu Ruoni ^ 
the case of Gwfnf v. f^aughm (nt). Here, the bill was w- 
dorstd blank, but thiit was the same thing in effect, as if it 
had been made payable to tlie bearer. A blank indorsi mciit 
is an indorbemcnl to all tlie world; to any bodv who slmii 
haripen to be tiie hiMrer. Tiiefe was a e«ise of t'runct^ v. 
moftf directly iu point to the prc^uit, tned befote Lord 
MANsrii i.i>, two or three jeais ago. Ibere, a bill* witli 
blatik indorsements, had been picked out of the hoidci's 
pocket, at Mane hitter lacts. Being ofitied in payment to a 
h«iuae at who did not know the persons wbuia; 

uanu) appeared upon it, they vent to cnquiie about tludr 
credit, and iinding them responsible, gave a valnabie couvi- 
deiatioii for n, and sent it to their coiiespoudi nt at hmdon. 

He earned it to the drawte for acceplaute, who detained it, 

and Sdid it was stolen; upon which tlie house at Mauclmter 

brought an a< tion against the diawer. The Aitorney^Gefieral 

was for the defendant, and Mr. Dtmtmig for die plaintiff, f bJ5 ] 

'Jlic Ilfo)netf-General attempted to shew .that the di h ndants 

knew the hill hud been unfaiily obtained, and, having laded ni 

that proof, In* ;,ave up the cause, and the plaintid ntovired. 

'Jbe uigument on the pait of die pre'^ent defendants, would 
extend to all lasts of ft and and inijvisition, as well as theft, 
and would stop the tunency of bilfs of exchange, lunrauso it 
would render it ncctssaiy foi eveiy indoiuee to insi>t upon 
N 0 of of all the circumstmeex, and die maimci in whith the 
bill c^nte to the iiulorser. As the negligence, in Oils < ase, 
was on the pait of the person who lost tW bdl, the loss ought 
:U) fall upon ium; not upon the piamtiff. 

Fearnfyj for the deletwlants,—iTie case# on diis subject arc 
all model It, but all of tiiein establLk a disdnction between 
bank notes, or bankei’s cadi uoles payable to hearer, and iii- 
dorscable bills or notes. Hie two fiiut uorts onfy are consi¬ 
dered as cash. No case diat I have (o«hd is exactly in point 
to that before the court* • In JPwte v. JSeAe (u), which was 
the case of a forged bill, Uiat had been accepted, spoidptiidto 
the defendant iu the course,of trade, youi Jj^ihip held, that 
tiie acceptor, having given credit .to it by Ins accepMiiee, 
should not recover beck what he had paid to a /toua JUh 
IfoIdCr; Imt, in tiie present case, there was no ueceptaui’e. 

WahuUitf 

fn) 9.JLT. 4 3. 8 Ram C»} B, R. Cm. 3. 3 Rwv. 

Q 4 
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JVahnsley v« ChiM ( o ), before Iiord Ha ro' mii upon 
cash notes to bearer, f^ord Holt nuii^ the dis¬ 

tinction betuMeen bills and cash notes, lu 'JCumeii ^ Lee v, 
i ewii (f ), Soi in t. Stmard, biUa payable to 

bearer, s^ bills payaUe'^ to order, are > duHtiiiguisbed (q). 
Evetv bkdOrsement of a InU of exdiange » conndeied as a 
neuF biUt This ivas laid'dowd by your i,.ordsbip ki lU^tm v. 
Adanimt (r)^'9AA, in MWtrv Hace, a bill is considered 
as being only a seCuiity ordoiauncut for a debt, 'fhe case of 
the JSretuton of DtvaUar v. Ilern/tg (<>), becms evactly in 
point for the defendants. It is there tuia down, that, d the 
indorsee of a pioinm&oiy note lose it, and the iiiidtr |My it 
away in the couise of trade, the iiidoisee luay uiuiutam t/over 
against the peison to uhom it has been so pud. 'the argu- 
mantb from iiicoiiveiuence are in favour ol the difeiidants. 
No man is obliged to take a bill of e^ch*lngc in paenunt. 
A tradei should not, in prudence, take a bill, unless he know 
the peison irom whonl lie receives it. But if the law ueie as 
contendtHl tor on the part of the plaiutdf, the 0 inptations to 
tlicft would be mcieased. 

Lord MANsriELH told fVoodt he need not leply, and do* 
livered the opinion of tlie couit, as toilowa: 

Lotd Mansfik’ld,— 1 am gUd thi:* question was saved, 
not for au> dithcnlty there i& in the case, but because it is im¬ 
portant that general commeiciai points should be publicly de¬ 
cide d. 7110 hoider of a bill o4 exchange, ot ptonussory 
note, » not to be considerad in the light ot aii assignee of Ute 
* payee [r] An ateignee must take tlie thing assigned, subject 

to all the equi^ to which the ovignnd pair*y was subject. If 
thi^ ittle applied to bills and piouussoiy notes, it would stop 
their curiency. The lavr as settled, that a holder, coming 
fairh by a bill or note^ has nodiii^ to do with the trausactioii 
between tlie ori^hal parties; unless, perhaps, in the wingle 
case, (wlndhis a hard one, hut has been ^termined,) of a 

note 


foj Cnmf, ll Dec. 1749* 1 341* ’ ft/ dt B. M, $2 Gee. 2. 2 Bair. 

fp) 1 Ld 743. * ’ 6%. 674. 

rq) Ji. A. 3 #r. & AT. 1 Salk, 125. OJ Stm€, T. 9 C. 1.9 /lod, 44.47. 

> 

' f 

, .. L!j.x,ifV» ebaa«8Bsge8^^ 

4 

I 

[f\ former, for the puipose o£ mceiviog 

648, it hiU.s ot es(cbans;e, them amt placing them to hit aeleount t 

wrongtuity by gtic banket to the banker anm'’ whpm they wnia 

Anoiher, e<rald(^not be recovered in plmfged not tOtheeireum«( 

irover latter byithe fmrty stances undai^hiehJlcy were plh^ 

pho lwMi^^^*aept»aHc4l thpm %«h the Sp the othw^hl^ds, , 
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»otP for money won at pipy (t) I see no difference between 1781. 
a note nidotscd blank, and one payable to bearer. Tliey 
both go bj <U livery, and posaesSion proves property in both pi-icocK 
cases. The qoesiion of maia Jidei was for &e consideration against 
of the jury, llie circumstances, diet the buyer and also die Ruonas. 
draweis were strangers to ihe {daintiff, and that he took the * 

bill fur goods on which he had a piofat, were ground', oi* 
suspicion, very tit tor then consideration. But they have con¬ 
sidered tliem, and have found it vias received in tlie course of 
tiadi, and, thercfoie, die caoe is clear, and within the priu- 
ciph ot all thoie Mr. If uo</has cited, fiom that of MiHer 
%. JRure, doAnvvariis, to tha^ determined by me at Nix 
l*nui. 

The Postea to be dthvercd to the pbuntiff. 

(f) Vidt Lo'sues. fyalUr, T. 2l Crto, 3. le/rfl, 73(). 
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“Vl 

9ili Maj. 


a plea ot eovcituie, in an action of debt upon -i judg- f»n * pir. cf 
nnnt, avei licf was found for die dci*ni1aiit, and uni 
of /(P/I /mi IS siKtl out for the losts, commandmg the slieiitf riekiutip%)/J 
to levy and pas them to the defendant, and her hud>amL A t 

lule-wasgiaiited to shewr cause, why the writ, and p.nceed- 
iiig> thereon, should not be set aside for irregulanty, it hemg without j .a « 
4 maviin, that a ptisoii, not a party to the recoid, i innul-^*’****' 
be bcnehtc*d, nor chaiged by tw process, without a sene 
fatia^. 

Cause svas dns day shewn; but the court was cleatly ot 
opinion, that the piocxcdings were irregular. 

AbhhlRSI, JusttUf said, the wife might have bad process 
in her own name, because, the plaintiff liavini; dcclaied 
agauist b« r as sole, he Was concluded fit>in denying it. 

T^ Attoine^-Genetal, fur the plaintiff.—Dunning, for the 
defendant. 


The inle made ahbolute [1]. 


[l3 Vtde Penoyci v. B/ucr, T, 0 WtlL 3, 1 Ld. Ra^m 
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doiwl 
Otefie woixU,' 
•* The will in 


A bin of ex- ^NE Ci/l^iakJOahlf a^DoyW) aud i^d^t 'm.Iki^mark 

' ^"7 n ^ liidibblcd to *^10; hoube of C/atu liei^ Sf Co. in. 

i!*pajin toT applied to o«i MaMue^ to procure him a bill. In 

or ord , 4i d n oulcr to diu harce the debt. Mdf^tue accoidbigly obukicd a 
mni..—’*' bill from die plauitiils at Chnnwua on CUm fieide Sf Co. 
widi ivimip tlic} bad a vorrcbpondence; which bill was as 
fbllolirt C/i/«ftffwff, I7\h Jamatfft 17iH. 'Two months 
aeoouot,’—n. aft^Aight, pleasc to pay tbi% ourso/n lull of exchange, to 
to;i''i’mitLrhiii ** dews iUttjbif, or oidcr, one hundred and twenty 
iMsioi, sent to B. ** pounds sterling, valne in account, and place it to ao 
** count, as /»/ advice fiom— Kattn'* widow of Chmttan 
iiUm gmnjD. " AiuhtTf ^ SOWS-*~To Mmieun Claut HAde Si-Co. of 
** ibw bill mrftl written by Jlf(£stus^ an m- 

xndpiATtdtito doiifmnetit, in the DaniiA lapgKltl^e, of diis import :—** The 
ihj»*i*toth ** wilhm mubt be credited to Captim Motten Larsen Dahl, 
•i^*!j'mdwe- ^ value 111 accouiU. Chn^uwa, ITihJattmft/f 1778, Je«s 
W 9 t iirrtrwn* —Aud it was leouttcd to Cluiti I hide Sf Co. m 

trf'ijTSdl' Aiwi tbc toiiowitig letter:—“ Agreeatde to the desiie of Cap- 
if, af'.n»oni*,» « fain Morteit Jktnen Dahl, of Areadalt. J have inclohed. 



hill It di*cotut*- 

ed, tliP perMfB 


__ and accepted, and di^y iiotice to the pldmtldiii, and 

to DaMj that diey had reomved it, >nd piacod it to w aj> 
A^ttf count. Afterwards, a forged m 'FnigUAff pad 

-‘""'.fl as followray'^-^* Fm jtm, to pay 

itt thb hntita*^ die tij^n^tors, 


written 
« D. 



fhr 

xa agent of At 
{B. having be¬ 
come inMilvcat,) 

|,ay tilC mOiiey WaS a -^r -- 

tlius indorsed, but wldclK’wbiNg bad/faaen in the ODida of 
.ti^v recaver Dahlf to the Bank, add wtlb-his pwn name, upon 

whieli it waa dkeminted, in «out»o of fousinesi* 

aw ilan avl^ aTbAifnaxAtid' jnnmjb «uva>Ak>aft-ybMs ikauivUia 


lothepcr* Whoi the cby 9f cQiee» lAh ecceptqiv hevji^ 

a«n vh.> du- eome, insotvenLijsjtd Midier ha^ik absconded, the bill was 
pitted; anc^piVi^g, as k fii^ or ngent foe the 
hut and re- pl^tills, cattte w tho jfhum, and paid it for their h^four 
*** f di8 ] ^ drawers; but, the .forgeay having been discove^, 
^ Jir ^ this action for money had and leceived^wn bronti^ 

. \ on the gnmnd,' foot the b(}l wis not nggsMdh, 
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Tlic cause uas trie<l at GwWiali, bcfuic Loiil M^Ns- 
fiCLi), at the Sittings after last Term, Mhen his LrfuiUbip 
dirrrlcd a tionsuit, and it now came on in court, on a 
moUtm for letung aside the noQstiib and grauting a new 
trial. 

‘’Hic .4tMfne^*Generelf for die defen^nh,—Tlie Sank is 
perfecth innocent Of any ffaird. 'Hie bSl uas in thetr liaiidv 
foi a valuable ounndmtion. The diawers/bj brintting this 
action, adopt the payment by and make him tlifu 

agtnt, and, when a diavtcr pays a b}U» it becomes a tnattu 
of account between bini and the acceptor, and all the iii- 
dorsers'aie discharged. This btU was oiigmuily dinuu pay¬ 
able to Older, but the parttcuiai imlorseiueut, it is said, made 
it not ntgoltable. 't h< re can be no doubt, howistr, but that 
Dahl might still ha\c mdof^eit and negotiated it. Jf Is true, 
as hK nutiiu i<i toi«<ed, he timer can be called upon as .m 
indoisei, hat his debt is diNuharged by die ctedit givtiii him 
by Clans UHde ^ Co. 

Dunuhig, and Davenport, for the plamtitFs,—Tlie bill was 
takcai np by tl'M plaintiff ^eut, without authoiity, but it 
was Lonii fdv, and ior the best, and theiefoic tliej have 
done light to liidr.mnifv him. ThepaiUea are all iniioceut, 
hnt th(‘ Bank hive bein iiepligent, and die mistake m {liv¬ 
ing them ought to bo ioctih<*d- Thu 
rule, a> to the disflKU,»e of indoi'^crs bv the {layuiuitl hv the 
drawer, applies onlywUera the diawei has paid, wuh a toil 
knowledge of the rneiuiistames. If tlicil««A, in t«wo c.iso^ 
could not bav< sut*d the diawcis, tbej cannot letmv die 
nMafiy\ wbirli biuigs it to the q^aeslion, \Miethcrabui that 
has once been negotiable, must aiwaya continue so, and can* 
not bane that qu.sl.iy restrained by a partituku md >iM.iaent, 
as, <* Pay to j/. B>, and no one dl»/’ cn Uie like ^ 'Foe coii« 
slant f«fttcti«», with t^rd to remittances of from the 
rtMintiy, shews, that negotiability may be renraiot'd lu that 
inanner. 'Ibose reinutanccs aie tna^ by bills liable to 
'orthr, but are gciu lally mdorsed by die payee to his hanker, 
widiotjii saying ** or order^ for the espiess pnrpo'C of stop- 
pirfg their ncgoUability. If a bill gets to tlie diaw«‘e, its 
Aegotinfolity rinses, lids bed been in the lumds of tlic 
drawees. Notice wiis given by them to the piauitiffs. lliai 
they had received it, and XoDaSit, that they had apphtd it to 
the discliarge'of hi» debt. ‘ i 

’ JLord Ma^sfirlo, —The ground of th# nonsuit was, fliat 
the pitipose for which the biU w'as diawn was answered, it 
applied to the ctedit of Dahl^ aitd he ha\a% 
wex^mciid. It ihcrefwre occurred to me, that the drgwei* 
}i9o received no injury, and bad no interest. Rut> (which 
hot*atteuded to at die tria],> theie lias been a second 
P«yvii6p^j0r ihe hottdnr ofUe contended, 
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(hat a fouskleration lias arisen on that second jyajmeiit.— 
Wlicie tbcie is equal equUy, possession must prevail; and 
(lie equity is equal between who have been equally 

• * ^ * • • .11 .’Jiii.. ttVH _ _ ^ _ J* • •'* 


—« iM^otiable, lA ceita^ napbie of being-- - 

remember ^is l^ing delenmoed upon aigiiment^ A blank 
indoisementdKi&oduie bwl na^^able tq beaif^iTji 
cial indorsed^e^ the ^Id^r may atop (he tHgotlability.— 
3lastue did so ^le. ll;^oea not seem to me, tliat, after |he 
special iodOisemcnt by Mt&tue, Dfihi 1iiins«Jt ^oqld have 
iudorsed it over. McuUne did not mean to make himself an* 
suerablo as an indorser, or to enable Duhl to raise money on 
the biR The could not have tpaintuned nn action, on 
tlic tnU^ aftain'^t the plaktids. It was their n^hgcucc not to 
read the special ihdorsement. 

WiLLEs, Juslieet —f am of the saui« opmion. Hie qius- 
tioii IS, whether die ne{;otiabib(y is not le&tramed bv the 
iiidorsemout,' and 1 think it is. The Bank eithei didtc^d, 
or 01 ^ toi have lead, the mdorsenicni. The only doubt i<$, 
should be the i^ect of die bill’s havinu been taken up 
by a Ihiid person; but 1 think he inubt be token to be the 
agent of the plaintiffs. 

AsiiHtit&i, Jmttce,-! am of the same opinion The 
question is, did the Bunk use due dilij^ence *' It tin \ had at¬ 
tended to the mdoisemciit, they would not hove disiouiiti d 
ihcbiU. I think D«ft/ hirasdf could not Wvo indoi»ei\ it. 
It was never the mtet^oii that Cla^s ihule & Co. shouid juiy 
to Vahlf but Wy that the amount should be set ofi m 
account if the Beifikhave taken a bill not negotiable, it 
is dieii oun fault, end they are not enutied to i^a the 
money which has been paid (hem by mistake. 

BoLLEJt, Jvshett — \ have (he misloitune to dRknr fronn 
the rest of'Che court. As to the fbigery, it was m 

die Price v. Nea/e, in Uits court f A), (hat if ft^ioigod 
bill hfut b0M taken up, the mon^sb^l not he levered 
back from an innocent iodotsee. T^refore, as agamsi such 
an indorsee, the forgery ts r^t inaterlM* As tp t^ indorse¬ 
ment by Aiadue, it amount) to an ludAisement to aUd 
makes him dm proprietor; and,' |dic bill bcii^ originally nth* 
gotioble, h ^ continued so. Whjat is caUed 

a Mtttrame^ipwil)|^ dia. that the hdl be ciedited 
t<il)ahtf appetnv?^ aidouut to the same thing as “ Ptm to 
•* Dad/.’* The wmrds “ or order** are omitted, but tt has 
b«^ detenniuod, diet such (Mn/ssion dooq not ship thfi ue^ 
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tN THE TWENTY-FinST YEAR OF GEORGE HI. 

gotubility 6f a bill [f 1.‘50]. '^fhe ciio\itn’>Unce) that iborc 
wvLS an account betuceii Du/tl and tlie diawces, caitoot uiTert 
third i^rsous virho kutsw noihii^ of that account. Eu*, if 
the bill was only ttreaut to pay the drawees, why was it not 
caucetled thcti^ wHi'b they ^ieCeiv<«l it ? Why did th«’^ ac¬ 
cept itf Did i^f (hat hold out uespotiihUity to the ic-t uf 
the world i 'Oils is an answer to <my'siip{>osed nagHgetu r ui 
the defendants. Besides, if the bill was not fneant to bo ne¬ 
gotiable, Wliy did the plaitid6s tsde it up? Th(U was done by 
another person, as it is said, fur their honour; but tliey have, 
by turingnig thu action, adtiptcd his act. 

Lord M'axsfihi.o,— whole turns on the question, 
whether the bill contimird negotiable. As the Case stands 
It pH sent, let the nonsuit be set aside, but we will consider 
bf it farther, and if w e alter our opinionN we w’Ul mention it. 

'J'hf case was never incntioiiLd any Jartber. 

The iiile made absolute [f 13J j. 

[I 130] EiUe V. 7if* Eat-f Jn^Ha at the ensuing Sittings^ 
iCi'0.0. ‘iBun. jt/effj/iVirf, when the jury| 
ship’s directions, found 

ft 131] The caust \ a*- s'aain tried the plaintitfs. 


Cornu against Bt..\ckburne. 

I N an action of u'ounmit upon a ransom bill, whu h was 
tried before fxird hlANS field, at OuUdhaUt at the 
Sittings ahtT the last Teittiy a verdict wa*> found for (he plain- 
tlfV, subject to tile opimou of the couii, on a case, wbuh 
stated, 

'Ihal the ship r)o/(y, (mentioiird in the declaration,) was 
captured by the Fioicv^e tk lioticcq piivateer, coiumandcd 
by the plaiutiif, on tlie bth of 1780, upon the high 

seas,'of the hoighlh of Edinburgh, iu her voyage from Ij/hh 
to fJv&tpmte, laden with corn: 'I*hat XhcDoUjf, and‘her 
cJr^o, theft were the property of the defendant; Tniat the 
pluiiitm tbi'ft was a naturaJ-boin sulijccf of the Ertnch King, 
h'om wbotn the privaicer bad a cotnmiosion, and (hat Thomas 
Eiuchftty the masur of the /h»//y, and the'defendant, then 
were natural-boni «ul*iocis of the Kii^ of'Crtedt iirife^: 
That, at the (hue of tlie ('apiiire, a raiiiioiii bill was signed 
at sea, by and between the piaintilf Etnchett, and Jt>hn liuU 
fr'r,ithe ftpiatc of (he Doify, (who was then ^veu as an hos- 
to;^ (b tljift plaiutifi^) vihicU ransom bill is in the French lau- 
gftege, and, being translated into Eug/hh, is as follows;—” 

* Nq. KLGihTEKRi) the present ransom tdl! at the 
* Adii]drul^*oflice, the ‘25tli October, 177U,“ ’‘nd 

* delivortd 
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, by his Loid- 
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Fit <l>v, 

11 •hlVVa>. 

An Pi\«ny*. 

ship «hi(h iiaf_ 
Tuisomect s Pn- 
ItOt scistj, • «ng 
|4 tl'kOn <iiMi (hfc 

hiVtio* IU''ivi- 

$AII) bill t u 

Ixnrti, but li^ 
bills(ci<*t.<l, a'ld 
I ot (iiliv rail ni» 
U»tl« i*i6p*or, 
iho lii«t r.plM 
in \y rrruvi r 
vponilii. iai» 
som bill. 
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* doth* icd la duiibk toCaptaib Robeti CotnHt comatftndttt^ 

* 1 utter,^ fHf * Pnneessii d<* B»beiq ptiVH4^> nf tins pMt, 

* byW i^n8ter.-~4S»||^^ Am- 

» /o*ue "—<• tHrdnAirWiwt^ i^t)l^■ 

romlnanflcr ^ Hoheeq^ 

« pnrfttoer, bf iTAoflttii t>f JT^tif/- 

1 ** y>oo/p, nateter Z^%f of l^egif^aifS^^ have 

** a^ieed as t|^Qi»eth,*com- 
inandci or iHb t>a)d achi^ka^ io Itave tan- 

** vtmed tht* 9m vh*p of Jll^fi«yy>(>a7ir/Ibelpnging 

** to JoA/t Bhekiikmef bpij^her^ of^MeerpooUf 'tnirtiben lOo 
^ " tons, otl’HieHHibf Ju?te, k iSte'^bar 1W; attUehdljluh 
** of Wk to laicrp6ok m fingtapd, 

** uodir 4^tm9, apo posiport of s^jid JCug/ana^ 

** lohddd for the aocomH of Jbfin mackbmw 

** butghef^ of whteli Tes'u*! I bare ajpieed to ran- 

sum for the^^ of <£t3(X> sMrlin;^, to hipjKiid to Mi. 

the jhkd piivaDttrvtt Dir/i/oVA , in 
consid<SRii«^ pf 1 the vaid vcs<dl at hhaty 

** to go of Xn^mo^ifvheib ih** ii> to moartiml 

** ill the tittih sjpboe of imbe ilAvnthSy aftei the ntpiniton 

** ot Mhi(4i^ kbt,pffiHiait a^comrut shall potdeir lui fioni 
being tafc«iit>bjr any otber^ityafetUSi Ebr saopnh of viliith 
** ijiiHOMi, T )iave lecdYbd forbotC^Ou bourd of the said 
" ship, John Builetf cobsin to tlm ci^tatti of the said vesseU 
** deuiing; alt (heti^ aud dhts to let sajRely and heeij pio- 
** reed thb <teid ve^ to the poit of huetpooltf ulUiout any 
« ^ . s^tiiile or course of hu 

_asMiaE kv^ynaipe, as 

it^n-^S^hour^^h'9fi9^ ^ the vaid 
sfaqi aud merchiBf2iaes» have trolantarily 8tlh||6]it^''tp dio 
** payxneut of^ the said* rahsom> w«. ^Id00^4«mig; for 
" - - f 1 have ddiver^ up the 8ak.MA 

, fiJr tto^bge, pronustn# sot to go kaput 
of kb pecMtra cootraei^^!#fi!eioo^es^ of tp> 
by 09, nrhiw^vire have Idgpedt 
edoii the iSMW Ai«e, 

eShiltelm ravonantod 
inod and 
a^ed^*h> pay or 
erwd^pvateer, the 
ntototo, kould tE^said h<H^e 
tks^ dAt ko eaid pnvatcer kcHdd 
e m hi^itl, 

vahad Ik 'tt'etf aiv 


** let or molestai 
y voyage, and I, 
<t lu tliat ot the 


" iOti 

« of 
“ Ilio 
" bahi^ 
l^ge' 



'Matheyealf |?tSO. And 
it I, 

td epgtig^ 


and agr< 
" obfigsi 

« ftnjgfff 
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IN THE TW ENTY-mST YEAR OF GEORGE ItT, 

amonntcd to the *iuni of «. 1000, coni mim ni the muttom 
hill That tho suid ship, «jKet hei 4.aptiu«, ai d li iving, been 
lausoiued^ WAa at hbcit),and, after^aid^, auived &de at h* i 
d» ^tmed p< 3 it of Uherpook. lliat, on the lOth ot Jum, 1 ToO) 
the Prtnc^e de Hob^cqxm taken at the faeii>hiU ui 
nwulhf by two firi^atcebelonging to tiier kut^ oi imot l)u~ 
imtif Stttl&f, the ho'itegO on board, and lauad d 
piue into au Mnghhh poit. Thai at ihe tim af hie < uj iit/e 
of the prttaieer, the stnd lan.'^oni btU uas on hoaid, Lm 
^loi deliiered up to ihe captortf not tiwi ihe ^ume t cei 
ieswii by them That, at the time of the captiiu of die 
JJo////, and at the time ot the capture ol the privateti, dure 
Mjs au op*II Mat hrtiaeen the Kii'g ol ff>ea/ IfttiamBod the 
/if nth Unig. 

Ijti , loi the platndft;- 'llic question is, whether the re- 
saptuic ui ail hostage ^ivdii toi scctimig the pax mint oi i 
<'liip’s ransom, opcialea as a u( iptiiio of die ship itstlf, and 
d stio}s the cootiact, iiotwilL&landiiig an cypress •-tipid ition 
lu the coiitiarv in the lansoin b>li. Ihe ouiyiabe ou this 
subject wliirh is tu he fooiid in the couits ol eomnKai law 
ill iiiis count!\, Is (hit of Pitfirdv^ Liitteahatn(a)t aud that 
( as* seeni;^ to be so deciMxe, that it svill lie nereshin t ir tb*^ 
loiiiisd on the odici side to question some of the do iiinet 
llitu istablisiud -I. 'I’hc fust objection tolhi-. a«»ioii w, 
tbit the plaintift being an aluuuioim, thee unit uc isxoid, 
Ihit ?1 k ubjecUon oi wai to the siliditv oi a contiact, i!» n(«t 
lunxii'^al. biaUs at war with oiicau'tbn maj contmet toi 
iV esihange of pnsoiieis, and indixiduais, to* * ‘isoin^ 
Of. 'I'lie puwei of the mdm^) to contiact, is the same 
X nil tiutoi die state, with thiv eaceptiou, that he cannot 
rutke a coutiaet piejiuhcial to the inteiesi ot du state ot 
which he is a me tnb< r. ^fhis decline w rerogni/! d b; th' 
’v’lters on the hn\ ut iiadutis, ami, li such contiacts Inx* ( 
those wiitcis allow) a moral obligation, the Uw will «n* 
tbcmi a legal and compulsory obligation -^2. It will he i on- 
tended, tli't the contract bi tansom depends ou the ho^fiigt 
and la'so mtervenven tmd couneetf d with the pledge, d«at d c 
uraptme of the M discharges ihcotlieit But irwas dt' 
CMled lu MLotd V. Bettenhufu, th it the tieath oi tiic lio t \ 
did not dischatge ihecontraet, that the party busts to two 
smrnties, and dmugh he loses one, tho otfatur couta.ii* In 
order to dhtchaige the contract by die U/hi of the fledui, 
there must be an expresh agiumtnl for tbatpuipuos, nui, 
liere, theie is a diieet sttpumtuni to diecontrai). Uiis is 
estabhdicd, not only by dm decixiob in Kieord v. Ikitenham, 
butelxo by two cases thcie cited, viz. Sir John RaUhd v. 
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1781. vnAThe South Sea Company DuueombCh) 

^ ^ A dictum of MoHoy was retied o« in Buotd v. Uetienham, 
Cowv 'wfiwe he sajfe, “ If ^ost^es aie taken, he^ that gives them 
asainst " ^ leeeivii^ hostages, he 

Black- ** that receives dietti hath reUni|ut<4ied 6ie asainratice which 
BUR 31 L. ** he hatli m the faith of him who gave them(f>” But ihat 
passage telates to hostages between states^ not iadividuais. 
it is m the chapter <m alliances between PrtVes, hetwten 
whom, a regard to the hostage, and the dread of each 
oUict’s power, is the only eecunty for the observatue of coiv 
tracts. It may he argued, that, the pttvateer being taken 
with the hostage uttd bill on board, this amounted to a 
recapture, and die ransom bill became the pioputy of the 
captor. 1 answer, that the ri^ts of spoliation ate odioiw, 
and not to be extended to any thit^ not aboolufely seized 
and reduced into possession; and for this theie is an 
press authoiity in Grotitu: ** Ex: eo quod diximus, — (op- 
" tivos nostfos servos non esie,-^sequitart tessare Uhm n - 
qumtionem timversaigm qnam aecesiionem e^e domtmt tn 
** pemtmm <£urt»iu$ ahbi. Non u/io, ergo, raptori acquit cu~ 
** tur quam oihr ^ecialiler apprdundetit; quote^ si qmd clam 
** secum haoet etqptivuSf non erit acqumUmf quta nec />on- 
** sessum” And he, ^terwards, coiisideis su^ roucoalid 
property, as SO Very far from being acquired by the * aptor, 
Ihat he sdys, ** Cui cousequens est, utteseo moth celatn ad 
** redemptwnis pieHttm sohcndim prod^g pos'iit, quast tc 
" teuto dommo(d).** Pei haps it may be said, dial, bs the 
law of nations, die captor might take the Ufe of die capMif, 
and that, in consiebradon of hb departing horn that light, 
the captive relinquishes jtli prepay jm every thing <iii 
board. But die law of nadotia » uot^. It authonscs 
[ 64^ ] no crueldes but what may be necessary to secure die cap> 
ture; and, independent of the general law of nations, 
there is an UKpress stipulation on ibis subject betwetii 
Frmux and' England^ in the deaty of Utreektf which was 
copied ftom^^e marine treaty with tiollandf of 1074. — 
(Jbord M!dW^^d said, tlbt danse ui the treaty related only 
to captures in time of peace for Co^llnibaiid tsrade; but 
that the law ,of nadoos wsA tts s1liM*by Xaio.>'—Tlie 
ransomed ddp has had the whole benefit of foe ransom. 
If she had h«en*taA;en agmn, the law Stance would 
have proteeied sectmd capture, unless she 

had been odt»^ fiy cottfie» or bewnd the tune stipulated 
1^ die btjD. Tnu bppean! from rsdinp Commentaire sue 
ItOrdannami dk 'ki'Msuwt(b} {ps cited in Wedsxtt on 
*» 1 Insurance 

r B. A. T* 8 Jac. t. Vfdrf, 178, S. (d) CMtot.dc JuriBells. L, 8. c. SI. 

I B. A. Jtf. 5 &to. 2 .' H Str. pip. f as. . * 

I Moll, B, U 4. S.^t, (h) 2 Viddn. 288. 
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fnsdrano; (i)]. 'I'licri' U a \fr\ cuiiouA c|ui;uiitn u^^itated bv 
Q/itn/iliun ((/), ami n.ft;m‘d lo Uy which 

biais a iKiir aiiah>"> to iho present. It js, How iar an in- 
Uiest in a loan, or, inon; piopeih, h(»\v far a ii«ht to vacate 
and exliiioiiish a coulracl made bel\v4'<'ii third per.soMs, <-:ui he 
•cquiied In war: Quint ifiart s'ates a case, which he suppoMs 
lo have been aiuned hi lore the collr'!/*; of ■Ir/ifiliirh/o/i'i. 'I'ln; 
eav* was, that /!(fAiiiulcr \\\v (ircat, u}>oii tciking' 'J'/icOcs, found 
an iiistruineiit <d' ofdigallon, from the Thtbau'i to the i'hrs- 
'«u7o//n [i'1], lor UKJ lakuts. ’Y\\m 'Ihcssatidns ibeu served 
ill .-//ciumAr's army ; and he, as a reward for their serviee«, 
auve tiu-m uj) this instriiiueiit. The 'J'liefjnns are supposed to 
have alteiv.ards leOtwrretl possession of then own coiiiitiy, 
and to haw demanded tin* debt before the "I’lto 

arjiiiiiicnts e.n the pait of the demandants are stated veiy in 
gemoiisl\ in Quinfitinn, ami an answer is atlenipted tti be};iven 
}»> ii!n>.e ai;^mnents in l^uij't'iuhrff. One of the aiguinenls, 
how(\« r, to wliich Pnfic/ttlor(/ “ives no answer, and \\i;ieh 
stiikes me a;. jKutictii iri^ applicalih; to the preteni ipiestion, 
:> this \nn in latfuin essit ;«*I’hat the exislema.* of tin: 
right dni not depend on the iiisliinuent which was iht* evidi-nce 
• d it To apply this lo our laso, I would say, the it.:l : to 
the !;ni <)in does not depend on the jjosscssiou of the i.in-join 
bill. 'I'liougli, if it did, icc titvin jiO^jeMon of' if ; and, iheie- 
loif , are in that siluation in which the would have 

bun, it an aceident liad nsloreil to them the possession of 
tliai mstnnnent of which .-lieunuk'r depriMsl them. Hot the 
';iil is e^ni^•in■e of, not tsseulial to, the right. If it had oe’cn 
lost, oi de.stro\ed, a couit of equity would have enforced the 
contiact; and, if the original agreement ha<l been iiu’n'Jy 
xibai, an aciion would have lain upon it. There .seems to 
be n,» as^-ignabh diiterence Iteiwecn the capture of a ransom 
bill, .Old that of aii\ olbei alesoliite engagement for the pay- 
rm nt of monev ; a bond, for iiisianci;. And yet, it will ''eaite 
be contended that the caplor oi a ves-iel, on board of wlfnlj 
I luiml is found, acqiurc.s any properly in the oontiai l si- 
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i r ij This is stated evronrou'ily* wise it would have l>een in the wrong 
'Vht'T/icbtnu l);ul lent the money to custody, 'f he error arises I'roia a mis- 
die 'J7u!>stili(tfis, and of course the coni t piion of the phrase wiwd/ndt'/mr, 
iiistiiiiiienl ol obligiitnm was from It is coirecily staled in Pi{(f\ndQrJf‘ 
the 1 hiwmliani to tlie Thchiins : other- and in Kt/uit'tt's translation, 
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1781, ciircd by that bond; or that, by delivering up the bond to 

the original obligor, he disrhuigcs all the remedies of the 
Cornu obligee against the obligor. Had the bond been lost or dc- 

a«ainst stroyed in the ease 1 suppose, or the ransom bill in this, a 

IJr.ACK-*’ court of equity would have enforced the contract they oon- 

Buu.Nj;. tained. A doubt arose, at the trial, whether the special 

clause in this bill, and which is not to be found in the ransom 
bill ill the case of liicord v. lieltenhanit was not inserted 
by the captain, after he went to sea, and without proper au¬ 
thority. Your [.ordshi]) desired that an enquiry should be 
made into that matter before the case should be argued; and 
we have a certificate from the officers of the marine at Dun¬ 
kirk, declaring, that, to their knowledge, the clause was in 
the ransom bill before the ship sailed.—(He road this ceriili- 
cate.)—'^llicrc has been no case like this decided at the (.Com¬ 
mons. In jluomt, 1779, several Eugthh vessels had been 
taken by a t'reiic/i privateer called Le Pr/woc nV Hobectf. 
This privateer w as afterwards captured by an vessel, 

tcHh ihe hostages and ransom bills, and the owners of the 
JCnglhh ves.sels w'cre condemned in salvage. Rut the matter 
was not litigated, and the payment of the salvage wa.s made 
before condemnation, to ffimisli an answer to any claims 
which might be made for the ransom. ’'Hiero was another 
case of a capture by the same privateer, J\e Prinre tic Roberf/, 
which was contested; lliat of the George Nelli/. 'J’here, 
at the time wbeii the caplor w'as taken, t^ie bill was on boaid, 
in a chest in the cabin where tiio hostage also was confined 
during the action ; but it was not found by the ea}>lor after 
the engagemcnl, nor did any body know what was become 
of it. The court of Admiralty decre^ salvage to the 
umoiint of j of the value of the ran.som bill, for ihc recaji- 
( 6i7 J iiire tkeretif, aiul of the hostage (b).'* To ground that deter- 
iiiinafion, they must have presumed a complete capture of the 
hill itself, and that it had aftcrward.s been lost. But, here, 
that cannot be prounied, because this ransom bill exists, and 
was actitally produced in rourt at tiie trial. 1 come now to 
consider U»e statute of 19 (Jeo. 3. c..67. § 44. Independent 
of that statute, every thing taken from the enemy belongs to 
the state [rj. To tiring the rausom bill within that statute, 
the recaptors would be bound to siievv, that, at the time of 
their taking the J'reneh ve.sscl, it came under tlie description 
of “ ship or goods belonging to some of his Majesty’s sub- 
“ jeets,” and was before taken by his Majesty’s enemies. .But 
* tliis 

faj lOlh Feb. 1780, Jnglis others conin)6u law, the subject is entitled to 
V. Fall. the property of whai he takes from the 

(h) Thei-c were the words of the enemy.” In Morrovgk v. Conixjits, E. 
sentence. 21 Geo. 2. B. li. 1 IFi/s. *21J. 213, and 

[1] Vide Upright, Justice's, opi- he cites the 102. 6‘, and Brs. 

Sion, to the contrary; and “ I'hat, at Tit. Fr(tperty,pl, 18. 38. 
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tins df'scription cannot apply to the hostage, nor to a ransom 
bill which /irst arose out of the capture, and never was the 
property of any of his Majesty’s subjects. 

tVoodj for the defendant,—^'riicrc is no case on the subject, 
except liicord v. Bctten/iani. 1 do not mean to question the 
authority of that case, nor the principles upon which it was 
tleeidrd. But, there, the hostage was carried into the enemy’s 
dominions, and there died; and it would be extremely hard 
jiide» d, if, because the act of God has destroyed one security, 
t!ie other should be annulled. In this case, neither the ran¬ 
som bill nor the hostage ever reached the territories of the 
enemy. It is a clear principle, that, till then, whatever ha.s 
been gained by capture, may be recovered by recapture. If 
the prjze itself had been retaken, the properly of the captor 
would have ce'-eed, and, the ransom bill aud hostage being 
put in the jdace of the prize, the same rule should g<iveru 
Fiotli. 1 have enquired, aud find, that it is the received opi¬ 
nion at the Admiralty, that the capture of the hostage and 
ransom bill annuls the contract. 'J'herc have been many <le- 
cree.s for salva-ic, besides that in the George 4" Nel/y. In that 
r ase, the defence was, that the ransom bill was not seized, 
hut the court decreed .salvage and costs ; and ilicre has been 
no appeal. I'be nnder-w iiiers universally understand, that, in 
t ase.s of this .sort, they are only to pay the salvage. If the 
ransom bill remained, in all events, a complete security , it 
would follow, that both and the hostage ought to be re¬ 
stored by the Admiralty, in cases where they are taken. Theic 
would be iiistmctions given to our commanders of men of 
war, and letters of marque y not to touch them. As to the 
special clause in this ^nsoin bill, 1 understand it is quite new, 
and was never heard of till the present war. It was fabricated 
in jVero Eng/and, and adopted by the French. But it is a 
baud on the general policy of this country, as, it tends to dis¬ 
courage cruizers, by depriving them of the advantages arising 
from rccapUirts, and, therefore, the court will not give it 
effect. The iiisertiou of it furnishes an argument, tliat the 
parties understood, that, without it, by the taking of the hos¬ 
tage, the contract would have been discbargtd. The con¬ 
cealment of the bill by the French captain was fraudulent, 
for there was an implied duty in him to deliver up every thing, 
'riie slalntc of 19,Geo. 3. (a) requires all papers to be sent 
to the Admiralty, and the captain took an oath, that all papers 
tiad been delivered up. At any rate, the bill having been on 
board the ship when she was taken, was, like every thing else 
in the ship, taken at the same time. 

JLaw^ ill reply, observed, tliat if such oath as fl'ood had 
mentioned, was administered to the captain, it was without au- 
tliority; and Ijord Manspikld said, there was nothing con¬ 
cerning 
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ccrning any oath stated. Law also observed, that the clause 
alluded to in the statute of ly Geo. 3. only related to ship’s 
papers. 

Lord Mansfield,—I t is sound policy, as well as good 
morality, to keep faith with an enemy in lime of war. 'I'liis- 
is a contract which arises oat of a state of hostility, and is to 
be governed by the law of nations, and the eternal rules of 
justice, llio additional clause is ixtrlicularly adapted to this 
case. There is no pretext to impeach it, on (he ground of 
fraud or extortion. The bill was registered before the hetick 
ship sailed, with this clause in it. Nor docs any inference 
arise, from its insertion, that the general law was understood 
to be otherwise; for it is, also, stipulated, that the death of 
the hostage shall not vacate the contract, which stipulation 
the parlies must be presumed to have known to be unneces- 
sary, because the decision in llicord v. Betloihain was no¬ 
torious over all Europe. I.«arned lawyers uere written to 
on that occasion, both in France and HoUamlt and Mr, 
tice Blackstone shewed me several loiters he had received 
from abroad, on tlic subject. It is said, that, by the law of 
nations, the recapture puts an end to the ransom bill; and 
the argument is„. that the court of Admiralty decrees salvage 
for retaking the ransom bill. But what arc the cases br<jnght 
to prove this position.^ None of (hem were litigated but tlie 
last, and, there no ransom bill was forth-coining. Upon 
what was salvage given in that case: 'I'hcy seem to have 
mistaken the nature of sjilvage. They seem to consider it as 
a debt which may he exacted. But no man can be compelled 
to pay salvage, unless he chooses to have the piopcity back. 
’’J’hey have confounded distinct subjects. WJiat is (ho eighth 
part of a ransom bill? Cun the eighth part of an hostage be 
claimed as salvage ? Could the recaptor make use of the 
ransom bill r Could he bring an action on it in the foreign 
captain’s name.’ When the owner gets po.ssesslon of the ran¬ 
som hill, it may be a ditferent consideraliou. But the present 
case is clear on two grouurls. 1. ^ he special clause is deci¬ 
sive ; and, Independent of that clause, then: never has been 
any capture of the ransom hill. The authority from Grotius 
is very strong on this last ground. 

Wi LLKS, and AsHUL'iisT, of the same opinion. 

BuLLEit, Justice, of the same opinion.—'I'he last ground 
goes ail the length; for the bill was never tdken. 

The Foslea to be delivered to the plaintiir[I]. 


ubsequent case upon a ran- 
% iz, Anthon v. i'ishet 6i an¬ 


other, which is now drpeniliiig for the 
judgment of the court f'aj, came on 


(a) Vacation after T. 22.Geo, 3. 
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lor ar"iim<*iit. in EmUr Tfi'm, QQOtu. 
3. win-n ii was spoken to by /^/w, 
for the and JitiUhiui, tor llio 

defendants. Af'terwanls, l^ord Mann- 
Jidd directed, that it should he a{»ain 
ar<>ned l)y a civilian on each side, iiiid, 
in Trhnty Term, ‘J‘2 C<u. .‘J. on Eridnif 
the 14lh id’ Jinn, 1);. ll'ynnc, the 
Kings Adiurafc, was heard lor the 
plaiiililf, and Dr. ScuU, for the. de¬ 
fendants. In that case, the ransom 
bill declared on was in the same form 
with that ill Cornu v, Blackbitrne. be¬ 
sides the ;;eneral issue, the defendants 
pleaded, specially,—-'I'liai, alter the 
ransom of their ship, (Tlie Enter,) 
sl.e raptor's ship, fi/z. iiEnnc/i privu- 
tiei, called Lc ('innptr de Guiehen,) 
while craizinf; with the ransom hill 
.ind liosUine on hoard, and before llie 
raptured ship, or the ransom bill m 
hostage had been carried to, or within 
any part of' the doniiniotis of the 
Ets'itch King, was taken as a prize, by 
tile Aurora, an F^nghJi ^hip of war, 
and, with the rtinsoin hill and host.ige, 
brought into England : Th.it the Cap- 
’■'<111 of the Aiirort requested the Cap- 
.tain of the Ercinn ship to deliver up 
all the ransom bids .md papers which 
were on hoard Ins ship when it was 
taken, but that he did not deliver up 
the ransom hill in question, but friiu- 
duleiilly and dereillnlly conc<‘:ilcd 
and withheld it, and laKely and frau¬ 
dulently declared that he had deliver- 
<d up all the ransom hills which were 
on hoard when his ship was taken: 
That, before the action brought, the 
J’rrneh ship was (oiidemneil as lawful 
prize.—Tlierc was aivolher special plea 
of the same import, but not mention¬ 
ing the hostage. 'I’iie plaintill de- 
rouvreil to both the special pleas, and 
assigned for eau<e, that they amounted 
CO the general issue.—^Thal point, how- 


CoufTii 

against 

Huack- 

nd'iiNE. 


ever, was little relied 1781, 
on, and seemed to have 
ho weight with the court. 

’i he main question ar¬ 
gued was the suinu as 
ill Curnii V. Ethiekbuinr. 

Dr. Scott, besides the 
former point, (viz. that the actual or 
virtual reiapture of the ransom bill 
annihilates the contract, or rather, ns 
Dr. Scott put It, transfers the right 
Iroin ilu! original captor to the recap¬ 
tor.) contended tiiat ques¬ 
tions on ransom bills [ OjO ] 
ai’ise out of mutter of 


ptizc; are to be decided by the jtts 
Otlli; and, therclore, are not liialih; 
in this court, but belong exclusively 
to the court of prize. 'I’o this Dr. 
IVpnnc answend, that, though the 
conrrnct of ransom happens to be coii- 
nivted, in point of time, with the cap¬ 
ture as priz(‘, it doi's not necessarily 
arise luit of it, butn. ui truth, a mere 
simple contract of sale, between iiidi- 
viduaU, who, at the lime, and for the 
purpose of the contract, are considered 
as not being the oiibj'Tts of hostile 
states. A great v.iiiety of new autho¬ 
rities were cited, cl.:« lly from feneign 
wiitei'.s, ami pailicuiaily many pas¬ 
sages in I'alhii, Commentary on the 
Vrench Ordinance of IfiSl, wliich had 
been pointed out by Lord Mu/isjidd, 


wiieii he directed th.it tho Case .should 
be argued by civilmns. Must of those 
passage.s, as far as I ul/ifs opinion 
go4‘.'i,;'re in favour of the position, that 
the recapture of the ransom hill puts 
an end to the claim of tho captor. In 
one place he says:-- “5/ A prcnrtir 
“ Lit pnslui mt'nic inn: Ic billet dc riin^- 


“ il pi l'd lilt raiiaiii tixcc uni propir 
“ navire, cl Ir tout pause au prcncur 
*• dont il cst la eouipn'tr." ‘2 \’al. 1 iv. 
ii. lit. !). Art. ly. p.‘280. [f 132]. 

For 


[t l.'l'i] In Mic/nicl/uui Term, <23 but If'Hits, and/Jullcr, Justices, ihiuk~ 
(iro.3. V. /Vv/icr stood lor jiulg- ing the courts of common law had no 

imuif, when l.ord Mamtidd delivered juiisclicliun, and that that objection 
hi" ojiinioii ill favour of the plainlitf; might be taken, although not particu- 

R3 laily 
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<3^ For more concern¬ 
ing the Law of Ran¬ 
soms, tide Yates v. J/a//, 
B. R. M. 26 Geo. 3. 1 
Term Rep. 73 to 81. 

Iiy22 Gto. 3. c. 25, 
it is enacted, “ That it 
shall not be lawful for any of his 3Ia- 
jesty's subjects to ransom, or to enter 
into any contract or agreement lor 
ransoming, any ship or vessel belong¬ 
ing to any of his Majesty’s subjects, 
or any merchandizes or goods on board 
the same, which shall be captured by 
the subjects of any state at uar with 
his Majesty,or by any persons commit¬ 


ting hostilities against his Majtsty's 
subjects" (§ 1). By § 2. “ all con¬ 
tracts and agreements wliii.’h shall be 
enten*d into, ami all bills, notes, and 
other securities, which shall be given 
by any person or persons for ransom 
of any such ship or'vcsscl, or of any 
merchandize or goods on board tlic 
same shall be absolutely void in law', 
and of no efl'ect whatever.” And, by 
§ 3. a penalty of ct*500 is given to the 
informer, for every ofl'once against the 
act. This statute has put an end to 
all questions, in future, on the law oi 
ransoms. 
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larly pleaded, and Ashhursty Justice, 
expressing doubts on tliat point, judg¬ 
ment was, pro formdj given iur the 
plaintitf, in order to give an oppor¬ 
tunity of bringing a writ o^ error. 
7’his was afterwards done, and, in M. 
33 Geo. 3. by the unanimous opinion 
of all the Judges of the Common P/eas 
and the Exchequer,-^ssho concurred in 


holding that an alien enemy c.innot, 
by the municipal law of this country, 
sue for the recovery of a right claimed 
to be acquired by him in actual war, 
—the jmlgnient given in the court of 
King’s Bench was reversed. Vidt Po. 
reau v. Hartley, li. R. T. 23 Gto. 3, 
(Sy-Gist V. ]\]nson, B. R. II, 2() C/< o. 3. 
1 Term Rep. 81, 85 [p 2]. 


Monday, Eddie against Davidsok. 

14Ui May. 


If on an execu¬ 
tion against one 
of two partners, 
the partnership 
goods are taken 
and sold, the 
aheriff is to pay 
over to the other 
a share of the 
produce propor¬ 
tioned to his 
share in the 
partnership 
.aiTccts. 


[651 ] 


'T’IIE defendant was partner with one Birtiie, against 
whom a commission of bankrupt liad issued, but, be¬ 
fore the baukraptcy, the plaintiff had sued out execution 
on a bond of the defendant s, for £700, and the sheriff had 
levied on the partimrship effects, liirme'a assignees obtained 
this rule, to shew cause why the sheriff should not pay them 
a moiety of the money arising from the sale of the goods so 
taken in execution, upon an affidavit of Birmds, that he was 
entitled to an equal .share of tlic partnership effects, as partner 
with Davidson. The plaintiff’s affidavit, on shewing cause, 
denied that Bimie had an equal share in tlie partnership 

effects, 


[f 2] S. P. Brandon v. Neshit, 6 T. cU. suprd, 253, in Blanche v. Fletcher, 
Jt 23, and Bristow v. Towers, ib. 35. q. %. 
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effects, and slated that lie had embezzled the joint stock to 1781. 
a cuiisiderublc amount [e]. 

I’lie court dirccleil that it .should be rcff'in d to the Kddie 
M aster to take an account of llni share of the )).trtnershi|> again.st 
effects to wliicli liitniti was entitled; and that the .sheriff Davidsost. 
should pay a part of the money levied, equal to the amount 
of such share, to the assignees [ 11. * 

The Altorueii'iivnerulf and Dow^las^ for tlie plaintiff.— 

Uorcurlh and llon'er, for tlie assignees. 

[l] Vide Radiunt v. (Jiiiilard, B. also, S/iii>}i v. Jlancond, (A//Jc. 1747 , 
IlcM. 'Z It'. 6c jl/.' 1 Shnxv. I7<'), and ineiitioiiirl by Lord Maiisfuldj Coiop. 
M.ildoii V. J/eiidoii, B. U. M. .) tl\ tV 44f). 

U. ' I Salk. [t JJyJ. n,/e, 


r 


t IJG] Vidi Cotid). 217, and .fiickif v. Built i\ U. ll. E. 


Z Ann. '2 I.d. Raym. 871* 


Payne: and Others against Bacomr. 

O 


V.''c*.lnc«day, 
16Ui May, 


T his was an action of imiwqmlj tried oa the la.st Home Tiiougha 
Circuit, before AsunuiiST, Jusfirc. —The first count of *“ 

the declaration .set forth a .special agreement, by which the I i..uo\pcment 
defendant undertook to contribute to the cspiaicc of a suit 
for tithes then depmuling in the court of llirhaitter. To 
this was added a count for money laid out and e.s pended ; and 
aiiohter upon an iitsimul coinpiitassd. —^'fhe eudea- 

voureil 


III 

111- M\a\ gi, into 

C'Vldi'lKC Oft 
till- ifi'n(*ral 
CU.J.11:. 11-J. 


[f] But {tartner^hip gootls may be 
taken niuier a to compel 

the appearaiii'i* ol stune of the part¬ 
ners, not withsUmling anotlier partner, 
who has appeared, has paid for those 
goocb, and is a ctvdilor id tlie rest of 
the firm. Morlcy v. Slrombom^ 3 B. 
Sc P. 251. 

In Purler v. Pisiur. and Chapman 
V, Koops, ;J B*tc P. 288, 28'), it was 
attempted, on the authority of the 
principal case, to vomptl pluintitfs 
who had taken p:iitncr.jinp goods in 
execution, to enter into the account 
between the defendant and the other 
partners, before they should have the 


fruit of their executions; but. this was 
lefuscd, and this case was distin- 
gui.shed, because here no oljectiou 
was made to an uccounl being taken, 
anil the only question was on the pro¬ 
portion. 

[f] But where tliere is a special con¬ 
tract still sitl"ii.slin^, and on which the 
plaintitV oidy fails to support his 
action by a variance in his declaration; 
he caniini recover on a common count 
money p:ii<l by' him a.s earnest to 
bind that liargain : Cooke v. Muiisfane, 
1 N. II. ;3.»1, and Mansfield, Cb .1. 
there supposes that, in theprcsoiuc:ue, 


there must have been a special agree¬ 
ment 

R 4 
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vouied to prove the agreement, but failed; upon which they 
were going into evidence on the general counts.—'I’lie Judge 
would not permit this to be done, and directed a nonsuit.— 
ITie case now came on in court, upon a rule to sliew cause 
why the noirsuit .should not be set aside, and a new trial 
granted, on the ground of a misdirection. 

Lord Mansfif.ld, —^^Fhis was formerly the rule, when 
the fashion was, to lay hold of a nonsuit wherever it could 
be done. When I went the Western Circuit, a case of 
this sort came before me. 1 was strongly inclined again.sf 
the practice, and permitted the plaintiff to go into the general 
counts, and 1 consulted Sir Eakdi.ey Wilmot, who went 
the circuit with me, and he approved of it [l]. It was after¬ 
wards mcntiuiu’d to the other Judges, who concurred with 
us ill opinion. 

The rule made absolute. 


fl] Ills lAirdship pruhahly jurant hnvi of Kiti Vrius^ Ed 

Uarris v. Okc, H'inch. Suinin. Assisos, p. 1J9- 


f 652 1 
T lUTsdav, 
17th >!»>. 

Tlio ackntiw- 
leclgmi-nt of one 
out of several 
drawers of a 
joint and seve¬ 
ral proniMsory 
note, takes it 
out of the stalule 
of limitations, 
as against I he 
others, and may 
be given in evi¬ 
dence on a sepa- 
r.itc action 


Whitcomb against ^Vhiting. 

J^TjCLAKATION, in the common form, on a pro- 
inissory note executed by the defend.nut; Firas; the 
general issue, and no/z assumpiit infra sev annas; Heplica- 
tiotif assumpsit itfra sex annas. 'J'he cause was tried be¬ 
fore Hotham, Baron, at the last Assizes for Hampshire. 
I'lie plaiiitid produced a joint and stweral note executed by 
the dcfenduiit, and three others ; and, having proved pay¬ 
ment, by one of the others, of interest «)ii the note, and part 
of tlie principal, within six years, and the Judge thinking 
that wa.s sufficient to take the case out of the statute as 


ufcLlhcra'^ against the defendant, a verdict was found for the plaintiff. 

'' ’ * Oil Fridnp, the 4th of Map, a rule was granted to shew' 

cause, why there should not he a new trial, on the motif>u 
of Larncnce, who cited Bland v. llasierig(a); and, this 
day, in support of the application, -he contended, that tlu‘ 

plaintiff. 


fa) C. B. H. 1 2 IE. & M. 2 Eentr. J5l. 


ment by tnie defendant lo pay a share actually laid out by him to the de- 
<if the expcnces of the suit in the fix- fondant’s use, on evidence of his con- 
chequer, but that agreement had not nexion with the defendant in that 
heen, strictly pursued by him, and con- suit, and the obligation of the latter 
sequently lie recovered for the money to pay. 
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plaintif}^ by suing the dofoiulant separately, had treated this 
note exactly as if it had been signed ot)ly by the defendant; 
aiul, therefore, whatever might have been the case in a joint 
action, in this case, the acts uf the other parties were clearly 
not evidence against him. The acknowledgment of a party 
himself does not amount to a new promise, hut is only evi- 
tlence of a promise. This was determined in the case of lley/in 
V. Jlasilhii^s (b)y reported in Halkeht{c) ^ 12. Modern (rl); 
and, in ileininffa v. Uobi/nion (e), it was decided that the 
confession of nobody but a defendant himself is evidence 
against him. 'J'hal last case was an action by an indorsee of 
a note, against the drawer, and the plaintifl' jiros'ed the ac- 
know'ledgmont of a mesne indorser that the indorsement on 
the back of the note was in his hand-writing; but the court 
was Ilf opinion, that this w'as not evidence against the drawer, 
hilt that the indorsement must be proved. It would certainly 
open a door to fraud and collusion if this sort of evidence 
were, in any case, to be admitted. A jilaintiif might get a 
joint drawer to make an acknowledgment, or to pay part, 
in order to lecover the whole, although it had been already 
paid. 

Lord MANsncT.T),—The question, here, is only, whe¬ 
ther the action is barred by the statute of lihiitations. hen 
< uses of fraud appear, they w ill be delermiued on their own 
circiuiKstances. Pajnu nt by one, is payment for all, the one 
acting, virtually, as agent for the rest [f 1]; and, in the same 
muiincr, an admission by one, is an admission by all; and 
the law' raises the promise to pay, when the debt is adnnited 
to be due. 

WiLLKs, Justice ,—The defendant has had llic advantage 
of the partial payment, and, therefore, must be bound by it. 

A.sHiiLusT, and Bulleu, Justices, of the same opi- 
iiiun. 

Ulie rule discharged [1] [f 134]- 
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r(>) n. R. ii. 10 Wilt. 3 . 

(c) 1 SalL. I'f). 

(d) 'JCfO. 

(c) B. Af. o' Cio. 2. Barms Qto 

Kd. 

111 'I’lu' caie of Bland v, Ha-^icfig, 
(iTled Mipiii, p. 652. yutefaj,) was 
a johit action'against four: the plea. 


tlie statuio of limitations; ami a w/- 
diet, ihatrt«e of the defendants did as- 
suiiic within six yeare, and that the 
others did not; and it was held, by 
PutlcjLfcii, Ch ../. Boxcell, and Rokehy, 
(against Ventrh,) that the plaintilf 
could not have judgment against that 
ilefendant who was found to have pro¬ 
mised 


IF l] So if one out of several payees sea is no answer to a plea of the sta«- 
of a bill of exchange be within the lute of limitations. Berry v. Jackson, 
i'-alni, the absence of another beyond 4 7'. R. 5l6. 
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1781. miscd within the six 
years.—That case may 
Whitcomb explained on the man- 
against ""O*’ 

Whiting. ploawas jotnt, 

the replication must ha VC 
allej'cd a Joint undertaking, the venlict 
d)(t not lindwhalthepliiintilthad bound 
himself to prove. IJut, accordingto the 
principle, in this Cii<o of H'^hitcomh v. 
Ik'kiting, the jury ought to have, con¬ 
sidered the promise of one as the pro¬ 
mise of all, and, therefore, should have 
iiiund u general verdict against all, 

[+ 1.31] The following case was ar¬ 
gued and deterniined, B, R. H. 
Geo. i3. 


Carvick V . Vickery. 

This was an action by the indorsee 
of a bill of exchange, which was in 
the following form : 

“ Mr. Abraham Vickery, , 

“ Two months after date, please to 
pay to us or our order the sura of, tt c. 

“ John MnydxcelL 
“ John Maydvnll." 

It was indorsed thus; 

“ Jn. Aloydtidl. 

Hvlloxcay.” 

The Maydwells were father and son. 
The indorsement was by the son. They 
wore admitted not to be partners. The 
bill, when du(?, was presented to the 
defendant, and accepted; and at the 
time of the acceptance, he wrote upon 
it a direction to his banker to pay it. 
The cause was tried, at the Sittings 
after M. 23 Geo. 3. at Guildhall, be¬ 
fore l.ord Mansfield, who nonsuit¬ 
ed the plaintilT, because there was not 
an indorseinenl by both the parties to 
whose order the bill was rnude payable. 
Jn //. 23 Geo. 3. JioTiorlh obtained a 
rule to shew cause, why there should 
not b" a new trial ; and the case wa.s 
argued, on Saturday, the 1st of Fe¬ 


bruary, 1783, by Wallace, and Laic, 
for ihe defendant, and Huwurth and 
Wood, tor the plaintid'. 

in support of the nonsuit, it was in¬ 
sisted, that it was clear, when two or 
more persons are the payees of a bill 
of exchange, (which in this case the 
drawei*s were,) and there is Jio part¬ 
nership between them, the indorse¬ 
ment of one will not bind the rest, nor 
make the bill negotiabh!. 'Fhe only 
reason for the natnes of both llie fa¬ 
ther nnd the son appearing to this bill 
inu<!t have been, to prevent its Ix’iiig 
paid without the joint order of both. 
Keen if the indorsement had been spe¬ 
cially by the one, to pay for himself 
and ihe other, yet, without esidence of 
a purtuei-ship, tlie other wouhl not ha\c 
been bound. The iirst promise of the 
acceptor w'as to pay to tlie order of 
t'xo, and a iieiv promise to pay to ilu» 
order of one could not be raised, with¬ 
out a consideration. It would Imj a 
nudum pactum. Indeed, where there 
is a partnership, the acceptance 
of one partner di»cs not bind the others, 
unless the bill concerns the partner¬ 
ship trade. 'I’his was di'ter- 
inined in the. case of Pinkney 
V. Hall (a). 'I'he same thing rail*-! 



hold as to indorsements. If there is 
no case e.xactly on the subjert, it is 
because the matter has newr been 
doubted. Whitcomb v. Whiting, may 
be cited on the other side; but ir is 
not ad idem. The statute relatise. to 
promissory notes (b) only enables 
such, servant or agent as is usually en¬ 
trusted by the principal to bind liim 
by his signal ure fcj. A partner’s .sig¬ 
nature binds the partnership upon that 
ground; for every partner may bo 
considered us an agent for the rest of 
the partnership. 

On the other side, it w'as argued, 
that two persons, by joining in llie. 
same bill, bold themselves out to the 
world as partners, and, therefore, for 

that 


CaJ n. n. 8 W. 3. 1 Salk. 126. 
(b) 3 .V 4 .Inn. c. 9. 
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that ])iirpos(‘ are to be treated aad 
dealt uilh as such. Jl appears by 
the e\i*l'>n(v, that the accepianee and 
order to tin* banker were alter the in- 
fli>rseiueiit; that order, therefore, a- 
mounted to a reco^ttdtioii of the power 
of the one to bind the other. Besiues, 
the soil had the custody of the bill, 
which implied iiii authority from the 
father to nejiotiate it.—They cited 
IVhitcoiiih V. Whiling. 

jAird iVI.\NSFiEi,i»,—I have looked 
into that case, and do not think it ad 
idtm. The. "eneral question is of 
i^ieut importance, riz. Whether an 
underlakiii'.;, by a bill of exehan<;e, to 
pay and li. is an undertaking to 
pay -f. ur li. We will therefore, take 
some time to consider of it. As to the. 
order to the banker, it seems to me 
nothin" more than a dirc'ciion to pay 
to persons properly authorized. 

WiLLF.s, Ju.dii'c ,—[ incline to 
think the order to the hanker a ivcog- 
nition of tlie indorsement [f 2]. 

A.shtiurst, Justice ,—I do not 
think the ordc,*r aeknowledges the au¬ 
thority of the imlorseintnt. If the 
banker had afterwards diseovered that 
the Indorsement was forged, he might 
have refused ]iayment .—(Wallace had 
mentioned a case from Jimtal, of a 
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Whitcomb 

against 

Whiting. 


be of h'ss public detri¬ 
ment to subject them to 
the incommiience of be¬ 
ing treaical as such, 
ihan to pemiit them to 
deny that they are so. 

The Court took time to deliberate, 
till 'J'iic.sd(ni, the 4thof/Wn’wry, when 
Lord Mansfield delivered their 
ummimousopinion, that the MaijdxcellSf 
by making the bill payable “ to our 
order,’* ha I made lliemsclves partners 
us to this transaction. 

The rule made absolute. 

At the ensuing Sittings, at Guild¬ 
hall, on Monday, the 3d of March, 
17S3, ilie new trial came on, before 
Lord M.insfield and a special 
jury; when Wallace, for, the defend- 
ant, slated and offered to prove, that, 
by tlic universal usage and undci-staudi 
in" of all the bunkers and mcrchantg 
in London, the indorsement was bad, 
because not signed fiy both the pa^'ees, 

. Jlou'urfh, on the other side, object¬ 
ed to any evidence of that sort; in¬ 
sisting, that the point was a ({ucstion 
of law, and had been decided by the 
court. 

Lord M.ansfiblu said, he did not 
think the cpiestion was so decided 
as to preclude the evidence offered; 
draft on Messrs. Iloarcs, accepted by and, therefore, over-ruled the objcc- 
Messrs. Childs, whe re, that ha])pened.) lion. 

Bur, LEU, Justice ,— I think the. then called Mr. an 

order to the lianker makes no differ- eminent banker, to prove the usage; 
ence. But it seems to me, that, when a but the jury, utut voce, dix:larcd they 
bill goes out into the world, the, per- knew it perfectly to be as he had sta- 
sons to whom it is ncgociated are to ted it; and, without hearing tin? wit- 
eolleci the slate and relation of the ness, found a verdict for the defend- 
parties from the bill itself. If they ap- ant. 
pear on the bill as partners, it may 


[f 2] Sec Hanket/ v. Wilson, Hat/. 223. contra. 
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FriJ*v, 

ItithMuj. 

A personal re¬ 
presentative 
liaving ft imiH 
among the pa- 
peri oi Uie de¬ 
ceased a mort¬ 
gage deed, and 
having assitjni’it 
it more than mx 
years ugo for f)ie 
mortgage rno- 
laey, aiHrining 
and reciting in 
the deed of as- 
sigiiiiiciit that it 
vras it mortgage 
deed made or 
mentionerl to lie 
made between 
the mortgagor 
and mortgagee 
for that sum, the 
assignee shall 
not recover back 
the mortgage 
money .although 
it shall turn out 
that the mort¬ 
gage was a for¬ 
gery, and that 
the assignee d d 
not discusev the 
forgery till with¬ 
in six years be¬ 
fore he brings 
his artion, un¬ 
less the assignor 
knew it to be a 
forgery. 
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Bree against IIolbech. 

T N an action of imnmvsit for .£200(), had and rocfived to 
the plaintiff ’s use,—^I’he defendant havinp; pleaded the ge¬ 
neral issue, and the statute of limitations,—The plaintiff' re¬ 
plied; That the \\rit was sued out on the ‘22d of ylugns/^ 
1780; that, on the 18th of .February, 1778, the defendant 
asserted and affirmed, that tln'ro was an indenture of mortgage, 
tlatcd the 24th of June, 1/08, made, or mentioned to be 
made, between V. and sS. of the one part, and IF. //. (the 
defendant’s uncle,) on the other, for a term of years, grantcrl 
to the sai<l IV. II. as a security for the payment of t'12fl0, 
with iiiteresi; that the tiefendaiit then further assorted aiui af¬ 
firmed, that, after making the said indenture, JV. 11. died; 
that the defendant was his administrator w'tdi the Avill annexed, 
and there Avas due to him, as admiiiistrntrtr, the said princi|fal 
sum on the said security; that the plaintiff^ relying on these 
assertions and affirmations, advanced X12(X) to the defendant, 
on his executing an indenture of assignment, on the said IBtii 
of February, 1773, Avhich recited the mortgage, and pur¬ 
ported, for the consideration of the .Cl200 so advanced, to 
assign all ffie premises by the said recited indenture of mort¬ 
gage granted, for the remainder of the term, subject to the 
original power of redemption; that, in this uideuturc of as¬ 
signment, the defendant agreed Avith the plaintiff', that neither 
the said IV. U. nor the defendant, had done any act to in¬ 
cumber the mortgaged estate; that the said several a.ssertions 
and affirmations of the defendant, and also the recitals in the 
said indenture of assignment, were false, inasmuch as there 
never Avas any such indenture of mortgage, nor the sum of 
jC\200, nor any other sum, due to the defendant, as admini¬ 
strator of IV. Id. on such security, in the manner the defen¬ 
dant had asserted and affirmed, and as in the indenture of as¬ 
signment Avas recited, or in any other manner, and that neither 
the premises, nor any part thereof, passed by the assignment, 
to the plaiutiff, nor did any estate, right, or title, therein, or 
to the said sum of £ 1200 vest in him; that, by fraud and im¬ 
position, and by means of the said false assertions and affimia- 
tions, and false recitals, the plaintiff was induced to pay the 
said sum of jC 12(X) on the execution of the said indenture of 
assignment; that, at the time of the execution thereof, and of 
paying the money, the plaintiff was ignorant of the falsehood 
of the said assertions, affirmations, and recitals, and of the 
fraud so practised upon him, and did not discover them till 

within 
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the space of six years next before suing out the wrhr I ]• 1781. 

*^To this replication, the defendant demurred generally, i'be 
case was, this day, argued by UUI, Scrjeanl, for the plaintiH’; BitfiE 
and ChambrCy for the defendant. against 

C/tambre, in snj)port of the demurrer, contended, that IIoebech. 
there was nothing alleged in the replication which could lake * [* bab* ] 
the ease «)ut of the statute, 'nicic was no fraud stated to 
have been \)rAcCisvi\ b^ the def'etidu/it; for it was not aver- 
j'e4l[i’ I], that he knew of the falsehood of the dirt'erent ass* r- 
tious and recitals. Rut, if there had been fraud, that would 
not have been siiHicient ^ it was the plaintiH’s bu!>iness to look 
to the validity of his security; and there is nothing relative 
t<i fraud among the ditrerenl exceptions and savings in the 
statute. 

7f/7/, Seijeant, Insisted; 1. That, in point of Jaw, this 
was fraud on the jiart of the defendant, aldiough he himself 
might not know of the falsehood; ‘2. 'J'hat, where a party has 
been induced, by fraud, to pay money, the statute of liinitii- 
tions does not nm, or, at least, only runs from the time when 
the fraud is discovered.— 1. Tlie assertions of the defendant, 
ho oliserved, were positive . without qualitication, and, there¬ 
fore, he made himself answerable for the ^ nth of them ; and, 
if any loss had been incurred liv his mistake, it ought to fall 
upon him, not upon an innocent third person. On iliis first 
head, he cited, 1 S/iow. ti JUof/. '261. Comberb. 16‘5. 

If earner P leader, 10'2.‘2'2k CVo. Car. 141. Sir IV, Jones, 

196. •i Burr. 11'2. 1^2 Mod. 494. ‘2 J'ez. 198.—'2. On the 
second point, he relieil on Booths’. Lord l\ amn^ton, in 
Dorn. Proe. 1711. (which he cited from the printed cases,) 
and The South Sea Company v. IVjmwndseit, 3 P. B'ilf. 

14:) (a). 

Lord MAN’sriF.LD,—^The basis of the whole argument U 
fraud; and th«> 4jnealion is, wliethcr frautl is any w here assert¬ 
ed in this replication, '^lliere mop be many cases where the 
assertion of a false fact, though unknown to be false to the 
parly making the assertion, will be Irauduicnt; as in the case 
of Sir Crisp (iascot/ne, who insured a life, and adirined it w as 
as good a life as aiiy in Bugland, not know ing whether it was, 
or was not. 'riicre may be cases loo, which fraud will take 
out of the statute of liinitations. But, here, every tiling al¬ 
leged 

1 

[l] The mortgage deed was one of which were not discovered till after hif 
the many forgeries which had be»‘n death, 
romniiitcd by one Dudley, an attorney' (a) Cane. M. 1732, 

in ciniiieiit practice at Coventry, and 


fr l] See Hay craft s. Creasy, 2 East. 92. 
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Bkee 
agaiAst 
Kolbkkch. 
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leged in the replication may be true, without any fraud on 
the part of the defendant. He is an administrator with the 
will annexed, who linds a mortgage deed among the papers 
* of his testator, without any arrears of interest, and parts with 
it, 6ond jide, as a marketable commodity. If he had disco* 
vered the foigery, and had then got rid of the deed as a true 
security, tlic case would have been very different. He did 
not covenant for the goodness of the title, but, only, that 
neither he nor the testator had iticumbered the estate, it 
was incumbent on the plaintiff to look to the goodness of 
it[F2]. 

mu had lea%’e to amend, in case, upon inquiry, the facts 
would support a charge of fraud. 


King against the Inhabitants of 
Hulland. 


Wlim a pauper 
lias rcsidrii part 
tlie } car in 
one parish, and 
part in another, 
u different times 
and intervals. 
Slaking, a ben 
added tether, 
■nbre than forty 
days in each, 
bis settlement is 
in tlie pari«h 
wime he slept 
the last night. 


T he court of Quarter Sessions for the county of Derby, 
quashed an order of two Justices, for the removal of a 
pauper and his family, from tlie liberty of Ilvllandf to the 
parish of Bradley; and stated specially as follows: 

At Whilmndn^f 17()8, the pauper, who was a blacksmith, 
being then a single man,^ired bimself at Hulland, for a year, 
to one Josej/h Copstake, blacksmith, who had a house and 
shop at Bradley, and anothei- house and shop at Hulland, 
and who resided occasionally at each place, but whose/aniily 
resided constantly at Bradl^. ^flie pauper served the year. 
He worked at the shop at Hulland, and lay there five nights 
in the, week during the year, except three weeks together, in 
the latter end of February, and the beginning of March, 
1769, and sometimes a mght or two in the week besides, 
when he lay at Braddey, and on the Saturdat/ and Sunday 
nights the year through, he lay at Bradley ami never at Hitl- 

land 


., Tf 2 } In Cripps v. Readc, 6 T. R. chase of leasehold premises, under a 
the court said, that they had ‘ misapprehension, by both parties, that 
no wish to disturb the rule of caveat the dcft'iidant was the legal represen* 
empter adopted in caaes^hcre a regu- tativcof the lessee,though it turned out 
lor cony^ance is made, to which other afterwards that he was not; And it was 
coveno^ are not to be added: But held that the money might be recover- 
in case the agreement was by cd, as paid under a mistake; the ac- 
parol, and money was paid by' the tion being brought within six years of 
plaintiff to the defendant for the par- the purchase. 
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land on those nights. He never resided 40 days together 1781. 

in eidier place; but resided more than 40 days at each in 

the year, and the last two tdgfUs in the year he resided at ip|jp 

f. , V . ■ . 

Dunning, and 1 arker Loice, shewed cause, in support of Holland. 
the order of Sessions. They argued, that, v^'here there is a * 
mixed residence of this sort, the best rule is, what the Ses¬ 
sions had followed, viz. to count backwards in each parish, 
and to establish the settlement where you iirst tind 40 days. 

In the case of Rex v. Lozeess (a), which had been cited when 
tlie rule was moved for to quash the present order, it appear¬ 
ed, that, during the greatest part of the end of the year, the 
pauper had lodged in the parish where he had resided the last ^ 55 $ ] 
night. Neitlier the arguments of the counsel, nor of the 
.ludges, are stated in the re{>ort of that case; but it is probable 
the court went upon that ground, and not on his having slept 
ike last night in the parish wiierc tlicy determined his settle¬ 
ment to have been gained. 

Ba/gut/, on the other side, insisted, that the principle, of the 
determination in Rex v. Loa ess, wa.s, that the last night of the 
residence was to be connected with the former service in tliti 
same parish, and reckoned as one and the sanm. lliat the de¬ 
cision did not proceed on the majority of tune in the latter 
part of the year. 

Lord Man § FI ELD absent. 

WiLLES, Jiwiice,—There must be some principle to go¬ 
vern such cases as this. Mr. Dunning has cited no autliority 
in support of his position, that the majority is to be the rule, 
and, indeed, it is hard to say, here, in which of the two pa¬ 
rishes the pauper resided most Tlie rule laid down by Mr. 

Balgui/ seems a very good one [f]. 

AsuHtnsT, .Justice, —This case, from its circumstances, 
does not ail'ord much room for argument. ’’Hiere ought, if 
possible, to be a certain rule, and the case cited seems to fur¬ 
nish one which is very reasonable. 

Bullei:, Justice, —It is, in general, of much more im¬ 
portance to have a fixed rule, than what the rule is. If that 
which Mr. Dunning contends for had been established, it 

might 

faj E. 16 * Geo. .t. Burr. Settl. Ca. No. 25S. 


[f] Precisely the same point was re- not to be disturbed, although they 
considered and contirined in R. v. would have construed the statute 
Brighthelmstone, 5 T. R, 188, the difl'orently, if they had not been bound 
Judges declaring that the rule ought by former decisions. 
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, 1781. might have been a very proper one; but 6ie court, ift the case 
oi Rex V.-Iiowm, can hardly have gone upon that ground/ 
Tlie King because it does not clearly appear there, in which of me two 
against parishes the longest residence had been [1]. 

Hvllaxd. The order of sessions quashed. 

« 


[1] Ttwas mcntionetl by a gentle- ciplc is recognised »s to settlements 
man at the bar, that he recollected gained by apprenticeship, by Willest 
Aston, Justice^ in the .'am of Hex v. and BuUer, Justices,’ in Hex v. Sand- 
LousesSf to have given uisi^inion ex- Jord, T. 26 Cco. 3. 1 Term Rep. 2S1. 
pressly on the circumstance of the last 284, 285. 
night [f 135j. The same prin- 


[t I35j In Rex \. Ivesloii, E. 23 was confirmed by Lord Mansfield, and 
Geo, 3. the rule in Rex v. JUncess, as the rest of the court, 
stated in the present case by Bafgny, 
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Wednesday, 
fi^id May^ 


The King 


the Inhabitants of 
Northfield. 1 $. 


against 


A marriage is 
void, and no 
settlement is 
gained by it, if 
celebrated in a 
chapel erected 
»ncc 26 (ieo. Q. 
although mar-* 
riages may have 
been de facto 
frequently cele¬ 
brated there. 


'T'WO Justices had made an order to remove Ahigail Jones, 
^le widow of Joseph .Jones, from the parish of KingW 
"Norton, to the parish of Northfield; which last {larish ap¬ 
pealed to the Quarter Sessions ; and tliey confirmed the ori¬ 
ginal order; and stated specially: 

That the pauper, Abigail Jones, being, whilst sole, a set¬ 
tled inhabitant at King's Norton, in the year 1775 interniar- 
lied with Joseph Jones, a settled inhabitant at Northjield, at 
BuerlyhiU chsmel, in the parish of Kingminford, in the 
county of Stafford, zuhkli was erected in the year 170.5, and 
dien fluly consecrated, and in which divine service had been 
publicly and regularly celebrated ever since; and wherein 
banns of marriage htjid been ofen published, and marriages 
celebrated previous to the marriage in question: Tliat the said 
chapel was a new one, erected since Uie marriage act, and not 
erected on the foundation of one that was ancient; and no act 
of parliament was obtained for erecting the said chapel, or for 
celebrating marriages there. 

The two orders being removed by certiorari into tliis court, 
the only question appeared to be, whether the marriage, upon 
the facts stated relative to the chapel, was void, by die provi¬ 
sions of the statute of 26 Geo. 2. c. 33. 

It is enacted, by § 1. of that statute, that, from and after 
the 25th of March, 1754, all bafuis of matrimony shall be 

published 


eeo 
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published in the pmidi idhurch, nr in some public chapel, It 81. 
at/iicA public ehupel ^nm of mainmony have been usualfy 
jmbltelmlf of or belonging ,to the parish or ehapelry wherem The 
the persons to be married 4iaU dwdH hy |B. tliat, if aaaiau' 
any person sbull, (fnnn or after the date above-mentioned,) 
rtdeianize nmtriiuonv in any other place than a churcu, or ri«z.p. 
public chapel, where bamu have .jcen usually published, un> 

Ie.ss by special iiceuce, ^Sfc. every person knowingly and wil¬ 
fully so otfeuding, shall be deemed guilty of felony. Ssc. and 
all marriages soleiutiir.ed, (from and after, any o.ber 

place that! a churcli, or public chapel, (unless by special li¬ 
cence, 4'f •) shall he nuU and void to all intents ajid purp.ises 
whatsoever. 

When the Attorm'ihGemml o-v^vod for a rule to show cause, 
why the orders should n»>i b. piashed, Lord MANSi'ii:r.& 
seemed to discourage iiio atien»r>t to tiy a questiou of jsucb 
serious consequeuct/, in ;oi)aicrc»i way, on a setUemeui: vase; 
and said, he would turn Uic parish complaining, of uie reuiavai 
round, if ho o uid. 

Jieanrojt now shewed cause. He admitiod, that, when 
the validilv of a marriage under the inaniage-act, beciunes a 
question in the case of u settlement, il is not nectary that 
there should have been a sentence of ttie spiritual court, in 
order to i^Mhlc the parties interested to shew the nullity of 
Mich been de^raiitied in the case of 

Jier V, PrestQunear I:'cversfiam(a), But he contended, thit^ 
the words ** nsually published *’ in die act, ought to be conn 
Mtriu’d to mean, ** usually publish&l at the t'aui when theTtuar-i 
riage in questioH took place.** If so, was enough stated 
in the case, for the court to cc, uidcr this as a cliapel in which 
barms had been usually published. Thv worn • ojhh** is 
nearly tuntainount to usu-.Hi/;” Imt, if it were «ot\ yet, as 
it is a Mile that an order of sessions is* dl\\;i>.s *..S he supportedi 
unless sonietbiiig uppc..ii i .spii.-.''iy uu the face o<’ it which 
sliews it to be agaAii'** , lit’..- court, woidu intend Uiis to be 
such a chape! as the act i. ijr-ireti. iv.trc being no ducct ussciv 
tion of the contrary. The act, lie .^aid, was supposed to have 
been drawp by a very i^nent person (b); it had been wannly 
opp^d; mi, if the loteAitiott had been to restrain the cel^ 
bratkitt of marriages to patrbK rlinrcHes and to chapels in 
which bantis boan. usuaUy^ptd>lhi!ied beftnv the act, it was 
probable tpt e^mlictt'enactment tp that effect w'oukt have 
been introduc^P If the construc^n contended for on the 
other side r^uld prevaU, this, act would prove a trap to ckr* 
gymen aifd^ ii)VOcent..|^ who eonld not be expected to 
. • SMTch 

Cu} M. 33 0 tfe. il. Bum Co. (hj Lord Hordnkie, 

•Ko. IM* r"'' ■ - • 

Voi.n. ■ . 8 
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search into hUtorVf to dtseo\rr t!io exact time when mar><> 
riajveii tirxt begun to be ceh'bratcd in any particular due* 
pel. It was haid iHiiluip to draw a line» but, hcre^ an 
ns:^;e was cleat 1} twCiabliwicd long before tbib marriage took 
place. 

^ '‘Hie /IflQine^^Cteneralt and Batt, argued against tiieva- 
Uditv of the urarrmgo. I'liey said, the act was to be con> 
Klnicd as if die ease had hap{>en^ tlie day after it passed. 

1 sage ^^inrex^d not \&y tlic case; for, to ipve operation to 
usage, k maHiatc a li^jdcoinmmtceuaent, bccMise tV 

H in uoik vamytta€t» tmpom mu townlestk, Aiguments of 
hardship and ntcmivdmence could only be resoited to, when 
tlic law was doubtful, but here the w'ords of the statute sscre 
r 4 i(5i j clear. Tliis no more a trap titan any otiier prohibitory 
law. Aflei tlic liatstiig of the m, no mariiagfes had been at¬ 
tempted to bccelcbrot^ hi Liuco/iuV/rm (riay'srlun 

Cliap< 1, amt many others, altiionglt they were old chapds \ be¬ 
cause banns hat! not been usually published in them; and it 
wdutd be abSuid, if a chapel erected since tlie act should be 
m a better ritimtlcHi, in that respect than those which had ex¬ 
isted long befbre. 

Lord MANsriEtn,-—For a long time, I was much averse 
to adeterumtatioa of thispqhi^ iu such a question , a ttd between 
such panics. But, upon more cborideration, I mHlire ouglit 
sow to decide It* If there has been an abus^ ei^oiight to 
atop it as early aa pph^Ic*^ A delay tni^t lead to a suppo¬ 
sition that we donbt, wmre in trutli we do not; and any sub- 
mconventett^ in conscqt^ence of our supposed doubt, 
wvirotttd bo ehai^able dpon us. 1 remember, when I was 
jiffot^ne^Oeneralf I was otdked to prosecute tiie minister 
of the ikivou, wlio insisted on Ike li^tof marrying without 
licence, and taking adyantage of a dbpute then subsisting 
between the Crown and'tlie dueby of Laneastet, slieltered 
hiniSeif sometiuu s under the one, and sometimes under the 
othet. He had married many couples in a year, and many 
chilthren had been bunt under those Uisriiages. But it was 
decedssuy to stop tlie abuse, even after it had gone so far; and 
he was cmtviol^* Tium, or tite iiHerpotition of the It^sla- 
tdre, may core the migritttes wl^i been already sot^m 
isOd in ^ chapi|lt 1}. 'I^lte acVcIearly ineant dtap^ exhtiug 
at ^e It'Seys ctuirch cf chaMi belot^ing to the paridi 
' or dka]|Ml^ the pt^tties reticle. ts uo chapelry 

'' ' here. 

T ' * * 

, As soon a» the determination of <liiltpel> erected since titi ^ 
ourt in this case Was kttowni* Lord VBiSi and eenscoraied, valid in law, 
cAmap introdur(.Hl a hill intojjar- and t6 exempt the cj|||^men who had 
'int, which passed into a law, fur colcinated sach marriages, from the 
— alt' marriages which dad btea pemafties of that statute. f%f« 31 Oee. 
ed in any parish church or e. " 
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hero. I am of opinion, that this mama^ was void by the 
provisions of the statute* 

Both the orders quashed. 
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The King against Pitts. 
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Fr d«v, 
25tj> Ma). 


Old 


/\N Ftiday^ dHs4tbof Majft Beanroft olrililed a rule An order oH»- 
^ to shew i^aube, \ih> tun orier of bastardy imHItipoQ the ‘*“iy-.uuni 
defendant, by two Justices for the county of ller^ord, and « Lth!pp*ir«d 
iontiimed by the couit of Quarter Sessions for diet county, “ too*, ^ » 
should not be qinuhed. The objecUous he then stated were; 

1. Iha^ m the cation, the two Justices Mere said to be tiutu^rwa 
" residing /lenroim the limits of the parish of> A*'-” and 
the Moidsof the statute are, " tn^or next unto the Ihnitii, * 

4c." (a) I 21. That the order contained noe*ipm« adjudicA* 
tion, and was therefore void; acoorduig to tbo oase ol Rex 

Petkasse (b), * 

On Saturdd^, die 19di of May, Boater shewed cause. 

Upon evanumi^ die oiiginal order, it appeared, that die 
word in t^caption mos nex^* aud uot ** and thtie 

lemainedjiiHrefoie, only the second objection to be couu- 
dcred.'* mUTorder, was, m a great measure, in the sapie form 
with the precedent m Bum*» Jx^tce (x)^ but with the omis¬ 
sion of tlm foUoMing clause: 

We, therefore, upon exatuimrtioa of the causei^iiaidi 
** circumstances of die (sremuns^ as 1 m 31 upon die oath of 
** dm smd A* B* as odierwhfe, 4b keretn/ adjudge hun the 
** said C. 1}. to be the reptm thther of the seid bastard 
" cluldren." 

Bouec contended, diat, as the stsiMo of Ekxedtelk docs not 
prescribe any parbcular lorm. If eqoUgh appears on the fate 
of the otihi to Buthoriae the'act ol ^ Jiutkes in chaigiog 
the supplied father, that la Ihe case in b’l 

IS not so dwisive oi it would siom to be from die manner n 
which U itaiftted faft Bum (dh m it appeals, in Sidei^, 
that the objedl^ en^^tdh ttra older was qoadied, was^ M 
the au«i was ^teMomlWy inip/iia. $4. wM,)^ dns 

point about tnu amumcadbit i# mcaitSiOlked ofrer the decision, 
and, then. vnthoMUDQlt no^’enpilJeOii of m court upon ifc 
The same principle must govern with retard to orders of baa- 
tardy aud ordwrs of itmOwi andaone of the determiuattooi 


upon Oldens of renumd fewmd to warrant the praiant 

. ol^eciU. ‘In ^ wm no^ m 

XL, i *' * HlO 
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Co) IS £/tf.cu3, §g. 
fby jg. 20 Car g. 2 Sid m* 
(e) l Burn, 189» tSth E4. 
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(i) 1 Bam* 193 ,13di Ed. 
(eJ H,kQeo, 1. l6rr. 73. 
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Hi# ord«i to supply the uaut of an express adjudication. Hie 
saoteolMSiivatioii aji^hea to Rei v. Minchinhamptou Cr), for it 
uas fkot lit aU stated, there^ tlmt the paujper uas likely to Income 
chargeable. In Staiimbur^A v. Htunatf (d), the uoids only 
were, ^ uv do in fVaitkam Magna v. Waltham 

Pun»(e)f “ tfs tP6 ii^ttcdibfif informed ,aod, m Berty v. 
jimndel (J}, ** cmiplaint hath been made to us** In 

tlie present case, die Jusdres have expressly said, " whereas 
** It hath mpeaied to us, end, in Suddleiomb v. Bur- 
ttash(e), lind Holt said, that was sufficient; and the 
same mog was afterwards determined m a case of Ret 
V. Darnal (h), mentioned in du; Report of Suddlevmb v 
Burh^atJt* ^ ^ ^ 

Beat croft, on die other side, inabted> . adjudication 

ib die most unportaat, and «i inditpeiiM|||||^ Of die order, 
and cannot he buppU^ by implk^on. sKKp^ die court 
is not so sliict> lutb r^rd to orders oMftHmres, as m the 
caseof cotnietions, but sdli, it must aj^iear, upon the order, 
tli^ die Justices had an authority for what they ihd; and, 
an adjudication they have no authority. Hiey act both 
as jury and judges, and the ontsr must contain both a ver* 
ffict and jiK^nent. In indtetments founded on the common 
law, nofhintt ciRTho suppli^by mthrence; and a Jortioii, uo- 
thi^SO nwwnal as the affiul^i^^itioti can be mtembd in the 
case of ptltiiauiar Juiisdicnoiis erjmt^ by statui^s If defects 
of this suit liquid bo iKired by tntendmeot, no older would 
user Wo been Md to liU((Md. Hie couit will )uy r^ard to 
lutecedeim long esiahlbboil,mnd approved: and this older, 
IHmh^ baii^ aftet die mocedmit in Burn, has left out the 
most eHstnts^ part, fti Rar v. Ifethme, the lule to shea 
cause was granted on ihe objection as to the snialhicsb of tliu 
j,]i«oi; but It IS an idkittive perusal ot the cave, 

the uhimafo) duadem wenk upon ffie wnnt<^ adjudication 
Most of the cases cited in support of the order m ile ag’iiiist 
it; and there w a material dd^renen betvVeea the case put by 
Molt, in S^ddki(mtlh\, Jhrmdh, and this cast, loe the 
case ho puis is of u shhahigeCiyo dsi;lingl^, ** that it lias ap- 
peaiedi h ,** and sp MObabi^ tha otd«r ran m tlic case 
wet indhml to, of Ibfpf V, iMmed; but, hete, the words 
^ ^ appealed /ef are eimlm with the mndence [1], 

MDRi ^ St>cttuth 41^ "pi a{idiiptiig,^fp *f,iise do be^mef 
in $iufhnhitytin v. whom the leusoii ij^n toe qoani- 

m^'^oider Ufltyfiuid wbuib mpudly appIfieLtiete,) ** that n 
** taah belieue stthihg on uncertain endetice.*^ 

Bullisb, 


_ _ 3* 3 Sm* Co. P2. 

4f ^ Idth &d. Jdarr* 

p. p|i. 


J|h».479* 

4> W* 0. T^alk. 4{H. 


m* h) M. i4m.\ 


[s} iE» 10 Geo* U 0 Ham, be* of. 
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BDLLEit, mentioned Rexv. Gratwend (4i)> 1781» 

stated in Bott^ —vyfaere, acctmling to liis account of it, there ' 

WM no adjUiiication of die birth of the child m tlie parish The Kiire 
but imdei a ** whereas^* and the ctmrt tidid that to l>c sudi- ^uut 
ci<>at, —the court deferred giving thmrtiminioiitiU tlu^re should Tixn.*' 
be an opportunity of eoquiiing more $1% into the ciicutn- * 
stniicc'i of that case. ^ * 

L>id MANSftBto absent. 

This day, bis Lordship was in court, but not having heanl 
the aigument at the bar, (be judgment was dcliTered 1^ 

WiiLhs, J •sfiect to the fbllowing effect. 

WiLi.ns, JtMffcr,(aftesr^dagthc objectim, and observing 
upon the cases <? f^ x v. Peikaase, ami Sitddlecomb v. Bur- 
fiu usfi), — ITic OiYes’s, Crippkgtxte v. Haikuey (6) 

»ecni& to be present tiian Suddieeomb v. But- 

a lih. In tIuSPIIIGtMw, tm dktum is as was stated by Mr. 

Botucr; however,'the report concludes, by sa}iiig '* there 
ought to be tt particular averment, and, in Saint 
Gilcis, Cripplegate v. Haekm^t order runs vesy much in, 
the same maniuir as here, viz, ** whereas on oath made the 
** said E, F, it appears that her husband was last legally 
" settled at Hachtey;" and that order was qudsbed, ** be- 
“ cause there was no ju^pnfent of the Jusliedh coneenut^ the 
last 1(^ setdemmi^ Im odly 6^ onffi of dhewomaA*'(r). 

We have looked into dm proceedings ki J^x v. Gtavesend, 
and we find, diat there was on ex|wess adjodicatiuii in that 
case. We are, theiefore, all of (^nnon, diat diis order can¬ 
not be supported. 

Both the orders quashed. 

faj £. 15 6rt» 2. Soft, 104, (cj Saii, lor. ct. 

(b}S.9fydf.3, t$9lk.m- 


Bristow against WrIoht and Pugh, ShciIHr ^ ^ 

oft MlDHLSaEX. 

F r last Jlilaru Terntf oh the 25di of Jattuarjfr 

Lee obUuuDWd a rule to shew'caiuf. why the verdict which 
had found for the plihitftff aln^ not be set aside, and 
a new trsai gnmted, Or a nOlHrait entered. 

^rhis was an tedoh <m die case, against the defendants 

.1__a « tJL a 1 


Pridav, 
i6hM4>. 

In an articin 
Bgitnatllieclieiift 
iorUli,im;KO(>da 
wtUtunt Ira^iog 
a tent, 
tboikdaration 
neodt not date 
4tl the pap* 
tiralar. ot the 
(h mi<e> bat it it 
Si 04, «uS ihev 
an. not proved 
a« dated, (htie 
•hailbe^nommC 


[<a> 1] That provisilon only eKtetids the tenant in posseswon holds, andn^ 
to tho immediate landioid of whom to a superior oi ground landlord. 
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1781. 


Bristow 
as^uin t 
BIC UT. 


pa;bg or contenting him foi a year’t rent thmi due, vmA ol 
^hich die defendants, befoie die removal of the goods, had 
notice [(Stjeg,] 

I1ie dechmtion the demise, as follows: 

** The said plsfeu|, on, Sfc. dmised, to one Benjamin 
• BoWi a cartain to have and to hold unto the 

sidd^ BenjamHf fromvwe feast of St Mkhaelt then next ltd- 
lowing, tor and duriiig the term of oiw year from dicnce next 
Cftsuii^, and fully to be compleat and ended, and^ so, from 
yesi to year, for so long as tt should please the plaintiff, and 
the said Ben)andnf yi^mg and payinfe iherefore, yearly and 
every year faring the nid term, unto lb: plaintiff, the yearly 
rent or sum of, 5vVmrr eoeo and pay- 

meuh , to %it, U the Btatt of, hsc” 

Ihe {H-iiicipal witness call^ on di«/|||H|Rffie plaintiff, 
was Tope fotmM'lf} who |ttoved, that tiakpH^let the house 
to him, by parol, for a year, and ihaf do stipulatioH 

ahotU any tme or times Jhr Bit payment the tout. 

It waa contended, at tike trial, (which came on before 
laard MAtCsPivp.]), at die Siitiiws for Middiesex,) that, as 
the (lafntiff had laid a dMitse with a reservation of rent pay- 
able qoAittarly, he was bound to prove it exactly os laid; and 
that, I avm0 foiled k that proof, be ought to be nonsuited. 
His nvuiwnded dKt,o(^ction, bmng th^ of opinbn, 

that en^h of the demys «s lanl bad been proved to entitle 
the plaihttff tohisactfon. present mlo was moved for, 
out mo jpround of a misdbactii^ 

^ On Thwedayf die Sd of M9y$ the Jttorney-Omeral, and 
punmpg, shew^ cgi^ and thot die contract was 

not tlbogfof of actioii[jr )); the tnttmml part was, tliat a 
[ ut arrear, and tikf having bem proved, the 

V 'SaiOL. diohn enoiiih fo mde himself to a verdict. 

Wtfod, on toe odk«r kifotod, that, as toe plaintiff had 
{totlkiliL toepartfeitiars^ toaaonbract, be was boradtoprove 
^to^hslaidr ati^ Wcltod^*^An dtamyrnom Case 

** being of aprtmSm 

Ik dehtier J^td Holt held the 

variance 

a 

ter Beme^f cam, illv 1 iffih. fnhdhUi ftoild dtolce e rule on the 
3 Sir 7^. < to i^y toi^ year's rent to the 

2} It toould.kem, fa aucli MarUng v. Hal, B. R. E, 

cm as toe pttoent, tout (bucoatt, oil ^ Temp, Esrdn., «55, 




fo 13 In WMte V. P* fpduwiMntf $fdi |hat, bring material, 

Hff, it was hvia tost an aterment laylhg it under iVrilfoef will miJce no 
toaybe jncmtiai Ihat isontylaidat diffeiinco. 

'f ^ 
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vatiaiicc to be fatal, and nonsuited the —The 

King V. wbeie, upon a traveife oj an office 

found, tlie ksue bnng, whether J* S. detisrd ** tn ./. N. and 
•* his heird* <xr iwt, ami the jiif> baring found that «,/. S,'* 
deviled ** ioJ for remtinder toJ. \. in fh‘," ilu* 

coint adjudged ** tjmd non (Iciisavit nmio Jonniy" 
Sands and Tash v. Ledger (i), where, in ait action tt dibt 
for rent, the plaiiitiffii diclaud on a dtiiiise, for ^1 j nut 

per annum,'* under a powtr “ to make fcavs Jor tf^enty- 
** one t/eatSf* and the erulente btiijg of a don tee “ for ^'15 
** rent per aaiiumt and three f nets,'* under a powoi to 

make (eases for tnenttf^otie tjents tn poi'e<>snmt and nut in 
** reversion, rendering the am lent tp/it, and not dhpum\k- 
** able of masted* ^>rd Holt chiotted a nonsuit,—And .So- 
van,e, qui iam^Jjt^mitkf whuh was afkiwards stahd bj 
J^rd MANSv|Hk in delhering the jurlutnent of die 
route ((f). 

llie case stood over till this day. 

Lord Maksf^eld, (after stating the ta<>e,)—1 am vriy 
free to own, that the strong bias^ of my mind has alw.a}s 
leaned to prevent the manifest justice of a cause from being 
defeated or delayed by fbnnal slips, which arise from thu 
inadvertence of gentlemen of the piofession; became ii 
txtremely hard on the part}' to be turned rduud, (Oid put to 
c\peiice, from such mistake^ of the council 01 uttoriiey he 
employs. It is haid aUo on the profession. It was 011 tliis 
giound that I ovn-ruled the objection in tins case; but J 
am since coiwiiiced, both on tlie auUioiitics which I am 
about to mention, and, on the reasoning in them, that I was 
^ropg, and that it is letter, for the sake of justice, that the 
strict rule should in tliit case prc\nil. 1 ha\e always thonglrt, 
and often said, that the Ihlcs of plradbig arc founded in 
good sense. Hheir objects are precision aud br(^\ity. Nothing 
is more desirable for the court than precision, nor for the 
parties than brevity. It is easy for a paity to state his gmun(^> 
of action., R it m founded on a deed, he needs not set fortl^ 
snore foan that pait which is necessary to mititle him to ro 
cover£t 1^ u he states what is impertjnent, it is an iu- 
juiy to the other party, and may be struck out, and costs al¬ 
lowed, upon motion137]. i icmember a case, where, in 
an aedm on one imvenaat, die whole of a eery long deed 

^ WlVllB 


cri6’ 

1781 . 


BnisTow 

against; 

Waiaur 




€7 3 


TWf 


was 


» t 

(«) JBeiford Asmh 139 * * W. I'lVc J>undosr v. t on! TlVy. 

fttfVW. 73.>. ' month, B It. J/. 18 G<o. 3 . Coup. (160. 

(b) B.JLE .6 Car. 1. Sir IF, Jones, ( f 1373 I''* Fricc v. FUtchcr, B 

224. * ' B.H, 13Go>. 3. Coap. 727* JR« v. 

(c) Surry Asnstw, 1 dbin, 2 Ld. May, E.ifUito.r* supra, p. 19^. Rev 

fUrytm 792. ‘ V. I^nrd Ii altham, T, to Ow. J. 

(5O Jiffra, p. 6SB. 
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17S1. was set forth. The court referred it' to the Master, and all 
was struck out except the coveuant on uhich the action was 
BnisTOw hrought, and costs pud to the amount^ £lOO, V^hen I 
agjiinst 8^ that die plaintiff needs only set forth that part of a deed 
on which hi« acuon is founded, 1 do not mean to say diat 
even that is necessary. He is not bound to set foith die 
* material puts, m leiUn and uordi, ttwitt be sulHcien^ to 
stete the Mubaianie and legal ^ect. That is shorter, and not 
liable to miarecitids, andliteral mutakes. Here, tlmt mt.hod 
ita^t have been follow'ed. It certainly was not necetisaiy to 
all^u this part of the lease tliat relates to the tune ol pay> 
ment, m order to mmntaiti the action. But, since it has been 
alkiged, it was necessary to prove it. The diitinction n be¬ 
tween ^at which maybe reiectedas surplnm^e, (which might 
have been struck out on motfah,) imd what cannot here 
die declaration contams imperdnent matter, fbieicpi to the 
cause, ond Ahich die Master, on a referemre to him, v ould 
strike outj;? e], (irrelevant eoveuaats for instance,) that will 

be 



[» In Peppin v. SeiorndHti 4 T* A. 
4!!^, It was sud by Atdler, J. that 
the authonty of this case bad heeit 
sometunes dpubtsd; hut It was ^cre 


on the ground thatTfe ums biire fteces* 
eaiy to state some CfatNiet between 
the plaintiff mid his cefkUlt, and that 
a contract bdfig in its nature eadte, 
must be stated accurately. Seedlso 
Dretny v. Tmst 4 T.R, &h4, when 
a vanance hgjyeen the staUnaeut taid 
the proof (by rttnniu| down 

a boat in w^alf-way reach Id ihp 
which waif desenhed in Oe 
declaHm oi a running down in the 
Thames near the reaekj wdS 

held to he ioftoat^ial. So, in 1^1^ 
bamsoti v. Ailieon^ g Mast* 44^ whit^ 
was in tort ifpon^w wipvtUity on the 
sale of goods, chatged ip the decla¬ 
ration to have bccii &lsdly> film- 

daleotly»Md decnitAdw, hlittlimi wa# 

g diat the defendant iKMiyief the 
it was hetd not to he a firfid 
; Lord j^knihorengktttnd l4t0» 
expres^nt their afl|MMton 
itinctimi ^ cstahtiniKd he>» 
upato# Md ittflef«ut 


iaents.~-^In fPebb v. ffrrne, 1 A. 4* 
241, it was held, in esc^ agatAsttfae 
sheriff, where the plaintifrbad unueces- 
saiily aveiied the anon to have been 
hy viitue of att afhdSvit, that he was 
hound to iprovo it by production of 
the aflSd&vitf So also m Turner v. 


were necessary to state a comrainnent 
to have been of rreurd, they held 
clearly that, being so stated, it must 
he proved I and that pvidence of a 
flfetiMilttaent by n dngle judge was 
tnsulffeieet to umiiiLtnin the averment. 
Aee alio the case of PHlHps v. Bocon^ 
^ ^ 1 , In which tnuch of the 

atgument tarped on ffse piUsHit t|tfes>. 
Ibn, thouilh the dieeiilen4||ia nlti- 
mately on ^ipother ground, the present 
case appdainKo hnve been misiv^tesent* 
«d In tmt Offninmt, es if ft vfete an 
MUon loMn thd eoniraet. $oe also 

m, I5f, m 
which th4 doctrine is establtsbed, of 
nlWgsaiofia of eubitaaee, which need 
DC stthstniltially proved j and a!- 
legat^ el dmcriptioai which must 
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|je rejected by the court, and need not be proved. Bat, if 1781, 
|hc very groinid of the action is mis-stated, as where you un* 
dertake to recite that part of a deed on which the action is BnisTow 
founded, and it is mis-racited, that will be fatal. For then, against 
tlie case deciar^ on is differcait from that which is proved, Wuioht. 

and you must mundum a/legata et probata. This 

will reconcile all the cases. In tlic present instance, tlie 
plaintiff undertakes to state the lease, and states it falsely 
There are many authorities which go to prove this distiuc* 
tion. 1 will mention three, (which are very strong,) where 
matter, which it was unueccssaiy to set fortb, being stated, 

OTtl not proved* the variance was held to be fatal, 'fhe first r figg i 
is the case of Cudlip v. Jlmdle{a). 771616, in an action by ^ 
a lessor agamst his tenant, for negligently keeping his fire, 
by means wherct^ the house was comumed,—a demise to the 
defendant ftnr seven y^rs was stated in declaration; the 
defendant pleaded, that the plahitifT did not demise modo ef 
forma i and issue Uingjoined, itappeami, on the finding by 
the jury in a special vmdict, to be a lease ut \viU,j|||^e court 
agreed, tliat the aedtm would liave lain ^ainst^e defen* 
dant as tenant at will; but, as&e plaintifr bad stated him 
to be a lessee for years, and had proved him tenam at wUl, 
the variance \m held to be ^tal, and dicre was judgment for 
the defendant, lire next is the case of Savage, qui tarn v. 

Smitht }n the Common Pfeasib)^ 77iat was an action of debt 
against a sheriffs officer, by an-informer.. The d^laratioii 
stated a judgment, and a feri facias upon diat judgment.— 

The fert faciHs Was given in evidence but not the ju^ment, 
and the c<mrt held, ^t, though it migiit be unnecessary to 
aver the judgment, yet^ having be^ averred, it ought to be 
proved; and my.Jwsiiice He Obey expressly 
went upon the (fistincri^^itetweeu immaterial and imperti* 
pent averments, and tjaid^ that the fbriner must be proved, 
because relative to the poiirt in question H]. Ttie third casq^, 
is SkiUe r. Hornsey in diis court (c). Tnat was an actio^ir 
doid^e .i^ on statute (d)t TTie. declaration stated 

.. V a lease 


(a) B. R, 4" AT. Carfi^ 202. only from what is here said by Lord 

(*) T. idCeo,^. 1101. MABsvmLp, hnt also from a very 

[l] By a mistake of the press, tho accurate manuscript note I have seen 
word “ material*’ is minted jnstead of of Savage v. Smith, and indeed from 
** irmaterml,’** iti, the tepj^'of this the context in B&rcAsfoiie’s own report, 
case in iBlachtftO^. “ immatetiar (c).JS. 1ftGeo. 3. 
cetteih^ was the used .hyj5e . ll Oeo.2. e. lft.§ thr 
Gr^', ' 



H* also die ar- 

|nincnts in Page v. Pry, 2 B. P, 


2tO, in which the tiiclgment of the 
court turned on .anjatther point. 



66S 

1781. 

liRisTOtr 

R^dinst 

Wkight. 


I a^D 1 


CASES IN EASTER TERM 

a Ime for three years; but, on the evidence, it appeared, 
that the lease for three years was void, under the statute of 
frauds; and that the defendant was only tenant from prear 
to year. This was sufHcient for the purpose of the action ; 
but a lease fur three years having been laid, and not proved, 
the plaintiff was nonsuited; and a rule for setting aside the 
nonsuit having been obtained, it was, upon the argument 
of the case, discharged. These authorities ^ in point to 
tiie doctrine 1 have laid down. Jlut pcrhaf||mntwith.stand-> 
ing the weight of the cases, if that docln^ were highly 
rletrimental, and the setting it right would be attended with 
no mischief, as it is only a mode of practice, it might de¬ 
serve consideiation. But I believe it stands right, and ujum 
the best footing; for it may prevent the stuffing of dcchira- 
tions wiUi prolix uumH:cssai'y matter, because of the dangi i 
of failing ni the proof; and it may lead pleaders to confine 
themselves to state the legal effect. We aie all of opinion 
that theyi^dicjt should be set aside,, and judgment of non¬ 
suit eiiUaK; > 

; Th® fule made absolute [+ I3i>]. 


[t 138} Vidt Carlisle v. TrearSf 
B. R. M. 18 Cco. 3. Covip*. 671. 
Vide, also, Mwre v. Mnsgrave^ Boh. 
18, bat corrected in 1 RoU, Abr. 850, 
pl.lt. Pope v. Skimer^ Cam. Scacc. 
T* 12 Jac. 1. Hob, 72. <1^* Robert* 

. V. Herbert, C. B. M- 12 Car, a. 1 
Sid, 5. Wytilt v, Siefpherd, C. B. H, 
SgGeo. 3. H, Bl, lfi2. Barbe v. Par¬ 
ker, C. B. M. 80 Geo. 3. H, BL 284, 
which three last cases are instanc.es of 
variations not held i^tal, and ft now 
seems settled, that the strictness re¬ 
quired in this case of Bristew v. 
IVright, holds only in cases of rceorda 
and written coatt^cta. V^e. Kmg y. 
Pippet, B,Ji.Mi. 26 Geo. S,,! ferwRep.. 
2li5f and Gmn^tt v. PMt^tt B. Ji. F*. 


30 GcOkS, 3 Term Rep. 6-13. In Baker 
V. Edmunds, Ji. R. M. 23 Car. l. it 
was. iffSoivMl, “ that, in an action 
upon a eontract tUelf, if the paity 
mistake the sum agrcH^ on, he fails in 
his action ; but il he bring his action 
upon the promise in law, which arises 
irom the debt,” f the common case of 
indebitatus assumpsit,) ** there, though 
he mistake in the sum, “ he shall re¬ 
cover.” Alleyn 28* 2fl, in Smitk \. 
Hickson, B. R. T. 7 G(o. 2. horrl 
Hardwieke says, in contracts it is 
li^essary to prove ail the charges in 
the, declaration exactly in the manner 
they ate laid.” Cases Temp. Lord 
^arihiwke, H, 55. 


Friday, 
S5th May. 




, Paget agRmsi"^nMATE^ 


BytiwintoiveR^A CTI0K of Oil it bfMid, oxjecuted ot H'estmilister, 

tli4 $Ii|t sum of 

ptfwoB *£250. Thd; by ^<7* confess^ de^ 

to to'Id” ■*?:=abt t^ilpdrliatnoit, 4ro* (18 Oeo. 

^^' 8. c. ^ his pmtm ffom the cxecutkm of 


OdFtn set, 

bat tuU pmMe ,... -,,. • 
1|// ajfpv tlir -Ij X.' . 




hitia m that beiudf by 
tiic 
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" the plainliflP, accordin'' to lliu f«tm and direction of thaf; 

** act,—says, that he was beyond the s«*a«! in foreign paits^ 

“ on the lOth of Marche 1778, and was duly discharged, ac- 
** cording to tlic said act, at, Sfc. on the 8d of ^oi-rmher, 

** 1778; and further says that the said debt for which this 
acHou is brought, zcas contracted before the lOth day of 
** Marcht 1778> to wit, lAr. wijcrefore he prays judgment, 

** and that his^ersuu may be di^^charged from the c^iecution 
** of the judj^Hlpt to be obtained against him by the plaintiff 
" in this action^' accorrling to the form of the said act. Sec” 
llejdicaiion; lliat the bond was made at the time and place 
ill the declaration mentioned: 'fheii sets forth the condition; 
which was, to pay *£10.5 with lawful interest on the 21 si of 
Novemher, 1778 : ^I’hen avers, that, after the making the bond, 
and after the .sahl lOih of March, 1778, and before suing 
out the original writ, to wit, on the said 21st of November, 
1778, in the condition mentioned, the said sum of .£125 
first became due, according to the tenor and effefit of the 
said condition, and not at any time l>eforc: 'IRP the de¬ 
fendant had not paid it then, nor afterwards, but that it 
still remained unpaid; by reason of which said premises, 
the bond became forfeited, and the said debt and cause of 
action thereby and thereupon accrued, after the said lOth of 
March, 1778.— General Demuner, 

The question in this case turned upon the construction of 
the w’ords of the act of parliament, which are: '‘That, if 

any action is brought :iguin.-:t a person who has taken (he 
“ benefit thereof, for any debt dm before, Stc.” he may 
plead, in discharge of Jus person, ** that such debt, was con- 
“ traded or due before, See. (o).” 

The case was argued, on J'lida^, the 11th of 3Iay, 
Wood, in support of the demurrer, and by Lax, for the 
plaintiff'. 

Wood admitted, that the particular clause in the act on 
which the question hero mure immediately turned, and which 
directs the manner of pleading, is not very accurately penned; 
but he contended, that, if the whole act was taken together, it 
Would be manifest that it was the intention of \he legislature, 
that debts under the circumstances in this case, should be dis- 
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charged by the act. 'Iliis, he said, appeared clearly from the 
37th secdoii, which provides, tliat no person discharged by 
the act shall be imprisoned for any debt, bond, Sfc. contracted^, 
incurred, occasioned, owing, or growing due, before, ai|||| 
that, if arrested, 'such pereon shall be released by any 
of (be court out of wbiehi. the process issued, or by two 
Justices of peace, ifc. 

Law, on the other side, hmisted, that insolvent acts ought 
potio be cemstrueef^ witli greater latitude in respect to the 
. insolvent. 


(a) 18 Geo, 3. c, 52. § 40. 
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1781. insolvent, tlian the bankrupt lanvs in respect of the bankrupt; 

artidthata bond, made before bankruptcy, but not due till 
Paget after, was not proveable under a commission, nor dischai^cd 

against by the certificate, till a statute vas expressly made for that 

'Wheat E. purpose (h). He obser\'ed, that the 37lh section of the 

• insolvent act only applies to the case of prisoners, not of 

like this defendant [1]; and contended that, fill the 
day of payment, in the case of a bond, the^ebt does nut 
exist. ^ ■ 

Lord Mansfield said, he thought this'^ry point had 
been determined upon some former insolvent act, and de. 
sired the case might stand over, to ^^ive an opportunity of 
enquiring if there had not been a decision upon it. 

[ 671 J ^Vnd, now, liis Lordship mentioned, that the very same 
quesfion had occurred in a case of IVorhman v. Leake, and 
had been determined, H, 14 Geo* 3. (c) [f 139]; tlml by a 
note he had seen of that case, it appeared, that the coiiit 
had held, that a debt due by a promissory note, though not 
payable fill idler the day in the act, yet was debilum in 
senti, and that, as sudi, it was discharged [f] ; differing 
from a debt only payable on a contingency, which would 
not be discharged, unless the contingency had hap¬ 
pened before the*d^; and that he had then mentioned, that 
he and the other Jw^es had been reminded of various in- 
stancfs wiim fii^ bad discharged from arrests, under similar 
circttmsfiuices to those of the ease then before them. 

Judgment fur the defendant. 


7 <5eo. !• c. 31. § l, 2. summary discharge from arrests for 

[l] By § 41 . the statute may be debts contracted before the 28/4 of 
pleaded to action on debts of prisoners, January, 1778. Hits must ha\e bceu 
if contracted before the Q8th of 3«h a slip in drawing the act. 
nuartf, 1778, and ofif before (f) l6th ¥sb. 

the 10th of March, 1778. Yet, by [t 139] That case of Workman v, 

§ 37-provision is only made for the licailichasbccnsincercportcdjCorpp.S'A 


Saturday, 

May. 


Bailey againk Wilkinson. 


J^hedSdamt ® to'sbcw cowc, wby there ibould not be 


having hapjwned 
aince the actioa 
brought, Mgi 
.MUM»gaiwt 
a«ia 
aue iA M non.- 



^ Judgment ta in of a noiii^t against the plaintiff, 
ci^e^ewnwas, that the dej^dant bad* become iusol- 
it sdnee An action brought. 

Bdi.ler, 


MIL 



The safnc ^^lht a$ that in under the,'hiscdvent aetj 34 Geo. 3 . 

V. Xea^'<i|j^,4ctcrmiac<l in c. 69 ; ,iii which, the present case .was 
Kimdrd v. 8 T. R, 49# idio refted oh as an authority. 
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Bvhh^n, Justice/ft&ldf he had known the rule for jud»- 
ment as in case of a nonsuit, refused on this ground, m 
forsner instances; and that it would be extremely hard, if 
a party should be obliged to proceed, and put himself to 
expence, without a poislbility of recovering eitlier debt or 
costs. 

Dayrell, for tlie plaintiff.— Satto/i, for the defendant. 

'Fhe rule discharged. 
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Tarlton against Fisher and Others. 


Sabirday, 
U€th May. 


rr'^ll IS was an action of trespass, and false imprisonment, a sheriff or i.ii 
^ —^Thc decluration contained two counts; I. For impri* ]!fbk*toVn” ctinn 
soning the plaintiff on the 27th of Noveraber, 1780, at Bath, of false iuiprhun-' 
ia * Somersfftshirej and detaining him in prison three days; 

2 . bor imprisoning him at the same place, on the 29 di of cited ^ankrajit, 

Decembery 1780, and *detaining him eleven days.—de- 

fendants 1. Not guilty, upon which fssae was joined; vcnif*or'a^r. 

2 . To the Jirst count, a justificatioD, as sheriff’s-dfiicers, t®,1“^^ ti, 

under a writ of attachment out of the court of Exchequer, !taiiiteofi»G«T 

diiected to the slieriff, and a warrant from him; 3. Tp the 

second count, a like justification, under a precept in. the na* ^the^p^mria 

tui e of a wrrit of capias ad satisfackndim^ from the cotiit of /•«'«*» being 

requests in the city of Llath, directed to tfaetnitas c#cers o£ riJ.tels%!tiroseh 

that court.—^^Fhe plaintiff replied; ^1. To ^ the ji^idcation u«e party, in 

pleaded in bar of the tiist couiit, that, before the time when, privu^edfrom 

6fc. in the first count mentioned, and before the malung of arrests.” 

the statute of 20 Geo. 3, c. 04. viz* bn the 20di of November, * j- 0^2 ] 

1779, he was arrested, under, a writ of directed to 

the sheriff of Somersetshire; diat, aftcr^val'^la, before, Ae time 

in die said count nicntionrd, and before the makii^ of die 

act, viz. on the 3d of Eebrnarp, 1780, he gave special bail 

to the action, and, aft!-rwar<ls, before the time in the said 

count mentioned, and ajlter the making of the act, and before 

the prisons of die Kiiig's Bench and die iVeet, re.spectively, 

were repaired, or othf^ prison or prisons substituted in lieu 

thereof, respectively, and notice thereof given in the London 

Gazette, viz. on the 25 th of 1780, lie surrendered 

himself hi dii^liarge of his boii, before Lord Mansfiuld, 

and was, thl^reitpbii, committed to the custody of the marshal, 

that the dnstttff then tendered him to the said niaiahat; 

that, in all things, he conformed to the rules’and directionjr^" 

by ..act of parliament prescribed, concerning such 

prisoaers Who bad surrendered in the nianuer in the smd act 

mentioned; by reason wltcreof, and by force of the sai^ act, 

at the dinetu die said count oiantioued, and from theiicefordi 

he had been, and still was, in the custody of the mwrslml, 

and 
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and not liable to be arrested by vi^e of the writ in the 
said plea mentioned; of all Khick premises the said defend- 
antSf at the time in the said count mentionedt had notice; 
S. llien a ^ilar replication to the special plea in bar of the 
second count; and 3. A new assignment on tlie frst count, 
of another assault and false impnsonment. To the replica* 
tion mthe first count, the defendants rejoinedf that the plain* 
tiff diQjiot conform to the rules and directions by the act of 
parliament prcscriljed; on vrliich rejoinder m/ie was joined; 
To tlie . replication on the second count, they rejoined, 
that the plaintiff was not committed by Lord MansfI£L1> 
to the custody of the marslial in lUschai^e of his bail; on 
which issue was also joined; .and to the new assignment, they 
pleaded the general issue. 

A gen^l verdict having been taken at the Assizes, for 
the {daihtW, by mistake, Morris obtained a rule to shew 
cause, why the Postea should not be amended, and inude 
agme^le to die not^ of the Judge who tried the cause, by 
enteniig the yerdict foir die defendants on all the issues, ex* 
bp sd mpeb general issue as* related to the trespass 

and on the issue j(pied on the 
in 1^ to die first count; and why the 
shadid^HOt be drreded<, 

I'^ie^ohrt vhlimig counsel upon the subject of 

.perused the Judge’s notes [f 140], 
w^.piade absolute; and then the question 
■ ' t was argued, by ff'ood, for the 

j^atif for the defendants. 

die construction of the follow* 


the l^e 


■ ■'1^WijfL _, ^ 

ing 3. f, 64. ^ 2.^ 

Ai^ shall to he arrested by virtue of any 

and, in case they have been, 
dtscharged therefrom[iy* 

’ it%wns argued, sheriff and his 

officers ware dircc^ to diem, 

and to k;ee^> d^ p^^ afP^ted tdl they were satisfied of . .the 
truth of tbe-sim'eh^,.'^^^ with' the regulations 

of t|)e stafiith;It cq^h^ ^eineimhig pjf ^ li^tslatiire,. 

• '' ^ * *' ' 

[t t-to] Pide -Bddqwes v,; M^koiSf plying with.the rnW^M dtreefions- 
E. 20. (^. ti. sui^r.yf. S7.6»&rkMi^^ -^^repenh^ iketimj^U be dh^ 

AstUt 7.21 Oee. 3> iij|J^ V' , . cAhi^rd, <lfi< 

[I] This se^tida qf the, tahenip bfU;a^imitndmy ;-^ doc» 

plicw to pislioiu not go oit to a4df ** ^ 


ai 


fa.cwijtodyrap^ji^^^^ . tiah^ tohe, wrreAted/*': 

-.the dotrna... -By4' v* 'f«aw’ clauses^yl 

sMt^dw-fSSi had..b^Jr^?v l»eih.''g^ 

senbed as toAeirv wascdwide^Madppt- 

|if^^[g^ef.cin^tiikiuiceilUkcthb|(e:v^ mn^ca^on, all Impfoyislona 
stataill M ^hii ^ ih:, 

^tod'irsBysVMjBj^a i 
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■It: 

that the sheriff should take upon himself the truth of those 
circumstances, upon the mere assertion of the party, or give 
implicit credit to the marslxal’s certiticate [2] The statute 
does not operate as a mmrseikaa, hue, if a parly ill take 
advantage of it, the regular method is to apply to the court, 
where he may make an aifidavit of the truth of the fiicts. 
lire sheriff has no authority to put him to his oath, sipe/ne 
coverta are, every day, discliarged from arrests; but no action 
of trespass was ever brought in stich cases ^ nnr for arresting 
persons entitled to })rivtiege. If in any such case, an action 
oan be maintained, it must be case, not trespass, and that can 
only be against Ae party, not against the sheriff* or officer •, 
Sai/nun-v. PerdtaJ{(i)^ Parsoth v. Cameron y. 

Li^lfoot^C'. 

On the other .cido, it was said, that the act had pointed out 
the means by which those who had surrendered might be 
known, upon application to the marshal, as they were obliged 
to give him an account of their place of abode in writing (d)^ 
and the roplicatioii, in this case, expressly charged, that the 
defendants hq^i uotke of the surrender and discharge, xtz. ** of 
alt which prWises, In Cameron v. Liglit/oof, the ground 
of the decision was, that tlie prdtection of a witness, or party, 
eundo et redenndo, is the privilege of the court, not of the 
person himself. It would have been a good return to the writ, 
that the party had conformed to the act, and aigjte could not 
arrest him. 

Lord MANsr(i>LD,~Tliis is atrespass, 
quare vi et armis, and iu>t an thme is this dis^ 

tinction bctw-ceii them, which aUvay^^^fit to be attended to: 
in trespass^ innocence of intcniiou is no excuse; in case, the 
whole turns upon it; malice, or the \/uo oii/mo, is the very 
^ist of the action, in this case, the notice is immaterial: for 
It is conteiuled, that the arrest was illegal; and tlte question 
singly is, whether the sheriff must abstain, at bis peril, from 
arresting any man who has taken advantage of the act. It Is 
argued as if the dl'icharge luidcr the act operated as a supers 
sedeas, . But tli<e doubt will be, not on the act, but on Uic 
party; ‘wbet^i'lie .is'w'ithiii it. The sheriff* must determiue 
that aaestioiilv^Iie must decide whether the surrender was 

fi-audulcnt, 


67$ 

1781. 

TaIILTO!! 
against 
FisncR. 
Of 4, 3 


[2] A. praeti<;c^ had Jirevarled since 
tire ac|j|»^4 for*the marshal to deliver 
a the surrender and eom« 

f ' directions of the act, 

^l^^'rTbU.ttbis Urrpt prescribed 
Eie 3y the insolvent acts, 

part^ rs to hu released from ai> 
rests, by a judge, or two justices, upon 
^hemng the copy of the order for his 


discharge, 18 Gto. 3. c. 52. § 37. The 
marshars ceitilicate was probably 
thought of, from analogy to the copy 
of thy order in that. case, 
fa) H. R. T. 6 Car. 1. Cfo. Car. l$6. 

. 0)C.B. M. 13 Geo. 3. 3 mis. 341. 
(c) C. B. E. 18 Geo. 3. 2 Blackst. 
iipo. 
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fraudulent, before he discharges. There is no dembt but there 
vras a fraud upon the act in this case. The piaintUF, an inha¬ 
bitant of Bathf gives special bail before the riots, and Uicti 
comes up to London to free his bail and himself. Could the 
legislature mean, * tliat every bailiff sliould judge, at his peril,, 
wbetW.the surrender and (hscharge were raudiiient? Whe¬ 
ther ^ act bad been complied witli ? It necessarily passed 
very precipitately, from the urgency the circumstances. 
There is no direction bow the discharge is to be,^ which, in 
the statutes relative to bankrupts and insolvents, is explicitly 
pointed f>ut j but the expressions, “ shall not be liable to be 
** arrested,*’ and ** shall be discharged,” from the nature of 
the thing, moan, ** shall be Hiscbaig^ by proper authority.” 
Tlie sheriff is not bound not to arrest. If he <dtooscs to take 
the truth of die facts upon him, and not arrest the party, he 
may, and the surrender and compliance with the act will he a 
good return [i* 141]; but he will be answerable. Tlic case of 
Cameron v. lAghBoot, is material. It is, there, said, that 
privilege will not w allowed but in fair cases; ‘ and even tlien, 
trespass will not lie for the arrest. 1 am clear. . ^J ipt an action 
of trespass docs nol lie in this. t^se, against the ^cers. Whe¬ 
ther, if the defendants had di^e auy thing oppressive, with 
full notice of aK the circmastances, an action on tlie case 
miglit be xnqiptauied, would lie another question. 

W 1 own I have great doubts in this case. 

There the act; 1. That the party shall 

not be ‘^Diat, if he is arrested, he shall 

Im dischaigeim''^ I think trespass would not 

lie against ah officer'i^|^%nbran6y arrests a party who has 
taken the benefit of the act. But ihai is not the case here; 
for it is stated, that die defendants had notice at the time of 
the arrest. Tlie part^ has no way" of shewing, that he is not 
liable, but by producing the certificate of the marshal, wliicli 
the sheriff and his officers are bound to tnke notice of, in the 
same manner as hi tlie case of a mpersededs. Under the se¬ 
cond provision, I thiiik trespass mmht Tie, if fiie party were 
detamed longer tliqn ii'as pecissshry for makihg^lhe proper en¬ 
quiries j but, herb, the plmufifiTwa^ only detl^^||^ ,i|>foe days, 
which would be uo more than reasonable tiiiiC^|ut I la^ my 
finger op the first jiairt of tlie clause, which t 'mmk decisive, 
that the arrest was illegal; Pnd there is a clear ctifierelice be¬ 
tween illegal arr^, aiM arrests privilege. Unless the 

certificate has ithe eff^idf a ^i^rsedeaif the first paj^^ of the 
clause ishugatoiy.''’.'’'''^^’/' 

Ash h thnik this aetbn is 

able. A sbj^ff » blHind fo o^eiite pt^ttess Utffffijpm oi 

court 

[f I4i] Such a rctiun was held ghod in.a of Ingf v. Mifrrichf 
B. H. AL S2 Geo. a;,. 
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Court of competent jurisciicliun; and, though there be iiu 
*cau.se of action, or llic process is erroiieou'^, he is not respon- 
hible. I’he plaintiil hiin.self, in .“ach cases, is oiiK liable to 
ail action on the case for inaliciousb/' liohlinj* to bail. But it 
is unnecessary, here, to go into the i^uestioo of Vvliat vcmotly 
there might be a:rainst the party. It would h^- ex’.rt..in iV 
hard, indeed, upon a slu iitf, or liis oth’ccis, if tliev ntiv 
bound to c.iujuiie into the truth of that cxetnpliou, and dct» r- 
inine upon it at their peril, 'i'he notice aih d'red in this repli¬ 
cation is mere form. But, supposing then* v- i', (dual iiu- 
lici', were tlie deti ndaiits luiuud to giv»* credb to the allega¬ 
tion of the [>arly ? Even if a ceililicats* was sln wii, I dioiihl 
ilouht whether the otHcers would ha'.i* been jn.'iilnd in (!is- 
chargiiig liiin. ll is a plaiiititf’s biisim ss to i;,;..*; care how he 
takes out his writ. If he. delnr r it to tlir sin nil', he lak^.s ail 
upon liiinseif. He may know, and tuk<* npeu hiinseif to 
jiiovc, that the surreiuh r, and otlur proceedings were frau¬ 
dulent; and shill! the ofticer d»sciiiir<:e the pait v on the pro¬ 
duction of a rertilit:ate, when tlie plaintitf has u in hi*- power, 
pciliaps, to shew fraud in obtaining it: ll theie wevo fiuuu', 
what defence could be set up to an action f<»i an esi 'p'-' 
'Die act could never mean, that every shenii’should seiitt ■.<> 
to enquire who har! surrendeiccl. 

Bfji.i.Kii, -'J’his semis to me a very clear case. 1 

do not feel the weight of die arginnent on tho^iiist pari c ' die 
clause of the ai't. As to tisc discharge, expr’i^ss words would 
have been nstd, if it had been incant;'iD vest new powers h ’ ; 
■slieriff. 'J 111- iiieaning mu.^t have been, to vest die pow\.r ot 
di.seharge where, in oilier case.-, il wa.s vc'-led In.-fore, viz. in 
the coiiit out of which the pvo,i—, iftsued; or, in vaealion, in 
one of die Judges. I'htU .sili''ties the woiels ot die act. In 
eases of bankrupts, or insolvents, whal i.s done r l{nM(lrids 
lutve been sirresled, but theie never was an in.'-l.inee of an ac¬ 
tion against the sheritV or his olVieers in .'•lu-li ea-es. 'Die jn-;ie- 
liee, in the case of bankrupts, is, to afiply to a .lud'ic, and 
verify the cerliticatc by ftfiidavit (u). How could the sla-iid 
a.sccrtaiii that the certiVieate was signed by the eonnui'-sioners ? 
He cannot administer an oath. In the case of insolvent Ueb- 
tor.s, the provisions for diis disciairge are soniewliat dilk-reut 
ill words, but are, in substance, 1 iliink, the same. 'I he 
party, there, is to be discharged, not by the sheriil, hut bv 
tlie order of a Judge, k^ir two Justices ol tin- peaee(//;, and 
there are, in the insolvent acts, similar word.s to those ol die 
first part of the clause ni the statute now under considera¬ 
tion ; for il is enacted, that no person to be tliseliargid by 

tlie 

(l>) IS Geo. a. c. ^ 
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the act, shall he imimsotmly <V. (r);” so that, if this is to he 
considered as a jiositive injunction upon sheriUs iiol to 
cute process but at their p<?r!l, false iinprisoinnent uotild lie 
in every case Aiherc an insolvent has bcvii difehargcti Ijy a 
Judge's order. "I'lio practice under the act in ^juesbou is too 
recent to have much ueigljt; hut, as far as it goes, it is against 
the idea that sin rifV> are to take upon themselves to discharge. 
Frequent appliesuous ha\e been made to Jtulges to discharge 
persons ’i\ho had the marsiud’s ccrUficate, and they have ex¬ 
ercised their discretion in deculiug whe.ther the parly \mis en¬ 
titled to his dischage. I myself have <iften reliistil to do Jl, 
on the ground ofcoliusion; Jiid the couit has derlaud. in 
particular, that, where the def iidant has come lioin a u mot<' 
county to surrciuler to the niaishal, in imler to deli-at Ins 
bond fide creditors, the act wiliaHord hitii no pioteclion. 'I he 
general law, as t(» sheriffs, is, that if a sln nff has aeti'd in 
obedience to the mandate <if the court, he i- excused. It he 
arrest a peer, the writ is irroiieoie,, ht' i- le.’ a ncNpa.-; <-r 
for executing it. Tn tre^jpa'S, the deienda >i tnnst mIu-w an 
excuse. Have the defeiida.nts (Imiu- .’■ti in di s « i-e. ' es, to? 
the mandate of the c(j?iit wj?- comjinhciy on ihrm. T’h” mi- 
gina! plaiiitiffWould not be liable to an a* (ion ot trc'/ • till 
the writ is supiascdcd, for, till du n, it is a justiln iiiim: 
Ai'lor vl supenedetfs, trespas.s will lie aga.ii.st the p.uty; hut 
still not against the sheriff". I take tins to ha\<' h-en s« uled 
over and over again, and tlie inconvenience would be vciy 
great if the law' w ere otherwhe. 

The rule made Jihsolute 


{cj Ibid. 


CGih M.i^ ■ 


Butcher against Green-. 


Wh<.ii n.cri arc ^hHIS was all Jiction on the case, in which there wa.s one 
1 •...^joinHori 1 count iit tivver. and another for tt’orr/s'1.— IMeas; 

rotin's, j ./ i_ j , 

aiHt '-H s'jou' a lUlt 

vri'tl.cl ti*r ll.i; 

r,:i otlir,'’. ff>r the tic »!r,:Viidant sUall iiut have <Osls on tl.al pari hi' f|,»; 

fciurd on viinf.!'. thr vcidicl \» frniiid tor iiiin{i'' IJ. 


[«] Vide Dichon w Clijhm. C. B, was determined, tlnit (:i'-e mi the cits'* 
M.7 Geo. '2 II df. .■)ip, wlieie it tom ot tlio nalm, stj'ninst acariiet, 

and 


[f i] The settled prictiee of K. R. rontdnnabte) was di cl.'iit d in Ptfisnttv. 
(to which that ofC. B. wa-s then made 2 Jl. d-iO, to I"-, where one 

i'Sne 
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“ not 'fniftify" to the first ; and a jnsti/irathn to tho 

second.—Verdict for the plaiiitiil'on the eouiil for I rover y and 
for the defi iKhmt on the oilier. 'I'he Altornetf-Urnemt had 
ohtaiiied a inie to slicw cause(»/) why tlie Mastf.i should not 
t:i\ ll e defendant h'S costs relative to the pleadings and pro- 
ecedniU"* on ihe second i-sne which was found for the defen- 
dan), and why whut should he allowed to hitn on such tasa- 
lion shonid not he deducted out of what shouhi be allowed to 
tin,' plaiutitf on the first issue, in case th«' same shottld e.\ceed 
the costs allowed tti the ilefendant. 

ll l/ce/er now shewed and cited Astfeyv, 

Ri i,r K|{, Jn'hrc, .saiti, the ptiuiice of this court IkuI 
heen nniforui not to allow the defendant costs in cases of tlii> 
sort. 'I’liey diireri d, he said, from cases where different 
issiii>, tit; joined on diti’eienl ple-i.s * for, in those cases, the 
deiendant is allowed his costs on the is-ues found for him[2]. 

'l lte rule discharged [3]. 


1781 . 

Botch ail 
against 


•Till trov''.', iu.lv Ik- iv.iiieil in oui ac- 
ti-ui, C'l.itiai''. lit iiic oj,! (;ive of Mfii- 
\ ih.iji',!- H. li. /•: -7 (’.o. 

1 .S f/ ’!'. -lu.l f'ltt t'e irue i rif- ruaj 
r.) I\M.;W wli.iJ {'.•.iiiN can he loined, 
!v, ill.* wiu iii. i lliev ll ij.lire the 
|iK’‘i tiiil '‘.iiti.hii di' iT is the same 
inil'.’.iiient 111 ln*t!i. 

f''/,/ On Moihiiiii, the 7di et M'li/, 
(‘>) [i. li. T. ' 1 O.a. 3 y>i.'/T. 

I’j i iilc Ci‘,iir \. Siutcr, li. It. If. 

‘'Harr 7*>’- where it ap- 
fu'.iiv, tiial til!'' iiiuit u.i*- not tlien 
'etlled. il tl '* I-'II'' '.‘I loii:.'l tor ihe 
jd.iiiititV ii'i "p, i ial plea, tir there js 
lu.l'^iiieuf lor iinu on a deminur to 
!i pii a, he i-. *o ha\e ro‘.|^|I gj bv 
liie expiivi. pio\ii.ioii of 1 .hit!, c l(i. 
5 (iiiiin, ll that cl.iU'e evli'iiiN to 
< a>i ' V. hele there i*. iielitineiu lor the 
pla.iitilf, on ll (h imirrer to ii '.peei.d 
pii 'i helore tiie tiial on tlie gi neral 
e.-'i!.', aiai, afti-rward-^, a vestliel liir 
It e detenda.it ou the general Issijf. 


There is no exception of that oa'e, in 
llie staiuie. Vet, upon principle, and 
the learning of the. court, in Cooke 
V. vSiy/rr, the plaintiff ou::ht not to 
have any costs in such a case, because 
If appears, ultn.i.ilcly, that he had 
iiu luuse ot action. ‘Uje jf yi-g 

.veieial issues on several *>peeia'! pleas 
of ju'-titiealion, and on tlie gi iieral 
plea of not tu ,, all are tound for 
tt'.e plaintili, e\i ept one ot the special 
justification-, wi .is tound lor the 
di feiidant, but afterwai'is lidd iii^uth- 
cieiit in point «*f law, so tlait the 
]>!;iintiff has indenieni, tin- pi.iintili 
shall not have the cost- on sui ii i—ue 
tound for the diffondant. 'lids was 
deterndned in Kirk v. Xouilf, tt cl. 
n. R. E. ':6 Geo. 3. 1 T. li. ‘JSo, 
•dd". 

[.‘Jj P. Jh /dges \ . Jiifi/Htuud. C. Ft. 
Jl. 1‘2 (iio. g Itldikit, .sot), and 
Xoiriv V. triiidruiiyC. B. E. IS 6'to. 3. 
‘J JH.uiAt. 1103. 


i.-" iie e on trial found for the plaintiff, 
h< i.n.'! li:.\c cciKTul costs, ilcductiiig 
oiiiv till' co'-.t- of sucli pails of tlie 
pleadings, Inicfs, ainl witnesses, as 
..i'.' not applicable to the points on 

T 


which the \enlict proceeded. .And it 
iinikes no ditieveiKe if (ua in the prin¬ 
cipal case) separate causes of acliou 
are laid in tlie separate counts ; see 
an observutiua, contra, in u note 
» Spicer 
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4' "MS cor- 

Butciier *‘*^**-’‘^ tJif It funt’tl re- 
q<raiii8t il. p. 335. Otlirr- 

wisc,\vUcre thr ddVndaiit 
pays money into coint, 
on some counts, and it is taken out by 
the plaintifi: in that case the plaiptitf 
is only alloued costs on the counts on 
which the money was paid in. liuUlh' 
V, Cazfiht, 4 T. R. 579- " hero 

tiu -kfejuiant sulitTS judgment by de¬ 
fault oit one count, and takes issue on 
another, which is found for him, the 


pjaintifl has only his judgment and 
cos,tv on the hr.vt, and the deftndiint 
has his costs on the vcidjct iound ior 
him on the second. Dai/ \. Hanks, 
3 T. IL /)V) 4 . 

[f 2] And these costs, wh<re they 
arise upon an issue iound, lire not 
only the costs of the pleadings, as «in 
deuiUrrer, but the rovts of the triai 
also. ]irook\. IVtlleti, 2 //■ />7. 435, 
which ease was rrconsi<leird anrl con- 
tirnied in that of Vollum s, Hia.mijsi, 
2 n. .y P. ^6S. 


The End of EabI r.R v., G1 George Ilf. 
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AUOUED AND DEI'ERMINED 

IN THE 

COURT OF KING’S BENCH, 

TRINITY TERM, 

iN TUI'. TWENTY-FIRST YEAR OF THE REIGN Of GEORGETII. 


Rusiiton against Aspinall. 


1781 . 

Friday. 

1 jith Jiiue. 


•"pIIIS case came on upon a writ of error from the court jnan actioa 
of the county palatine of Lancaster. It was an action wainst the in- 
of assumpsit. The tinst count in the declaration,—after stat- rfXchangcjf 
ing, a bill of exchange drawn by one Billinge on one Meyer, the plaintiff do 
dated tlie 27th of Novemherf 1778, and payable to one Jones, d^ndran«ire- 
01- order, lliree months after date; that Jones had indorsed it fusal by til* nr- 
to liushton, and Rushton to Aspinall ;— proceeded as fol- div**wiioi" tte 
lows: — “ Which said bill of exchange so made, subscribed, note wai pay. 

■“ and indorsed as aforesaid, afterwards, to wit, On the same and not curoir* 
“ day and year aforesaid, ( viz* the day of the date of the bill,) by vertict!—fa 
** at Manchester aforesaid, was shewn and presented to the 
“ .said Peter Meyer, for his acceptance thereof, and the said norwred* by 
** Peter Meyer, according to the usage and custom of mer- '‘® 

** chants aforesaid, did tliun and there acemt the same, and notice to the 

T :» i tfnj.Qjjjige defciulautofth* 

• refiual by Utt 

•scepior. 
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" promise to pay the said sum of 10s. therein men- 
** tioned, according to the tenor and efcct of the said bill of 
** exchange^ and the indorsements thereupon so made as afore- 
** said, yet the said Peter Mej/er, although afterwards, to wit, 
** the sttttte datf and i/ear atoremid, at 31oHc/ie.\te.r aforesaid, 
** requested to pay tire said sum oi money tn the said bill 
** specitied, according to the tenor and effect tlu rcof, and of 
** hU acceptance thereof so made as aforesaid, altogether nc- 
** gLected and refused, and still dotli neglect and refuse to pay 
** the same; of all which premises the said John Jones, 
5* George Billinge, and Peter Meyer, respectively, the same 
** day and year aforesaid, at Manchester aforesaid, in the 
* county aforesaid, had notice, and, by reason thereof, and 
** according to the said usage and custom of merchants, the 
“ said Thomas Rushton became liable to pay to the said 
Joseph Aspinall, the said sum of money in the said bill of 
** exchange contained, according to the tenor and ejf 'ect thereof, 
** and of the several indorsements so made thereon as afore- 
“ said; and, being so liable, the said Thomas, afterwards, to 
" wit, the same day and year last mentioned, at Manchester 
** aforesaid, in the’eounty aforesaid, in consideration theieof, 
** undertook, and to the said Joseph then and there faithhilly 
“ promised, to pay to him the said sum of money, in the said 
** bill of exchange contained, according to the tenor and ef- 
feet thereof, ami according to the several indorsements made 
** thereon as aforesaid.” 

The second count was for another bill for £G'\ drawn, in¬ 
dorsed, and accepted, by the same parties; and was framed in 
tlie'same manner with the firsTT 

The last count, which was upon an insimul compufasset, 
concluded, that the said Thomas was found in arrear, and in¬ 
debted to the said Joseph, in the further sum of, &^c. ** and 
** thereupon, being so found in arrear and indebted as aforesaid, 
the said Thomas, in consideration thereof, afterwards, 
** to wit, undertook, and to the said 'l''HO|iA.s, then and 
** there faithfully promised, to pay to him tlie said last sum, 
'‘.when he should be afterwards thereto requested.” 

There was a general verdict for the plaiiitiif, and. Judgment 
being entered, the jccord was removed into this court, and the 
plaintiff in error Assigned several errors oti the different 
counts, but which coiiluincd only three objections: two to 
the two first counts, and one to the third: viz. 1 . That it ap¬ 
peared by the record, that the bill was made on the 27tli of 
November, J77B, payable three months after date, and that 
the payment was demanded of Meyer, on the very same 27th 
of November; whereas, according to the tenor of the bill, 
and tlie custom of merchants, it was not payable^ nor the 
payment deniandable of Meyer, until the expiration of three 
months after tho dale thereof: 2. 'lliat it did not appear that 

liushton. 
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Rtifhlon, to whom the bill was indorsed, and who indi>rsed 
it to AapiiKilly had '*any notice of the rtdiisal of Mcf/er to pay 
the money in the bill mentioned, \vlu‘n the same was and be¬ 
came due, and had been .‘.cmanded of him, without which 
** notice, the said Tltonnt^ Rusltton, as an indorsor of the said 
‘‘ bill of exrhange, was not liable, by the law of this kingdom, 
and according to the usage and custom of merchants afure- 
said, to the payment of the money therein meniioned, as 
such indorsor of the same bill3. Tliat, by the record^ 
it vippcart^d, that the promise of the said Thomas Rushtoiky 
mentioned in the last count, was made ** to himself the 
“ said TiiftMAs Rushton', and not to the said Joseph 
** Aspinall; wherefore the said Joseph Aspinall, could 
not have or maintain any action thereof against the said 
** Thomas liHshton” 

In the last term, on Friday, the G5th of Maj/f the case was 
argued, by ChambrCj for the plaintiff in error, and fVoodj for • 
the defendant. 

Chamhre abandoned the objection to the last count, bnt 
contended, that the other two were fatal,—1. Tlie contract 
by tlie indorsor to pay the bill, was not absolute, be said, but 
conditional, i. e. in the event of a demand being made on the 
acceptor at the tiine[F 1] of payment, and fiis refusal. Such 
dimiuiui, therefore, must be made, in order to render the in¬ 
dorsor liable. It was a necessary circumstance to entitle the 
drawer to an action against him, and a plaintiff must in all 
cH-scs state a su^liclcnt cause of action in his declaration.—2. 
Ill like manner, the indoivor is not liable till after lias 
had notice of a demand h-.niiig hcon made in .m tlie drawer 
and of hi.s dow soon such notice sh.iU he - 

what 'hall, or shall not. be ic;i.sonabic time for notice,—is 
a niaftcr for th*’, con sider:ttion of die jury [f 142]; but 
some notice tnnsi bo given, and therefore ought to be 
alleged. 

IVoad argued, in answer to holh obj‘’ctions, that the facts 
of the dunand and notice bein;: circunistunci^ wilhotit which 
the jury could lu't have found for the plaintiff, they nr.i ;t now 
be presumed to have been {nuved, and that the omission to 
allege them in the declaration could not bo taken advantage of 

3* after 

[t 142] Fidi: Russel v, han'^stofe, HI. 21 Geo, 3. supra, p. 
JNvU- [f 110]. 


[r l] So, where the acceptance is inanJ must bo iherc made, 
to pay at a particular place, the de- v. Judge, 2 H, Bl. 50£). 


T4 
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Saunderson 
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1781. after Ycrdict. For this he cited the case of Hitchmv.Ste- 
veils in Shower (a)t where, iu an action of debt for rent by 
KvsHTOir the bargainee of a reversion, after a verdict for die plaintiff, 
agaiast it was objected, in arrest of judgment, that the plaintiff had 
AsFTxaLL. not alleged attornment, without which (us the law then stood) 

L he could have no title; “ but a rule was taken and agreed by 
[ 6'83 ] ** all the court, that, iu any case where any thing is omitted 

** in the declaration, though it be matter of substance, if it be 
such as without proving it at the trial, the plaintiff could not 
** have had a verdict, and there be a verdict for the plaintiff, 
** such omissiou shall not arrest the judgment [*^3and 
tliei'eupon, after solemn debate, judgment was given for the 
plaintiff. With regard to the first objection in particular, he 
contended, that the allegation, under a videlicet ^ that the de> 
mand of payment was made on the 'ifth of Novemberf might 
be rejected as surplusage. This was no more than appeared 
to have been done in a case of Sorrel v. IjeweUf reported by 
Keble (a). 'Jliere, in an action of indebitulm assumpsit, the 
promise was laid on the 1 st of January, ^20 Car. which 
was a flay not yet come, and, after verdict, it was held to be 
cured, because the verdict nni>>t have been found on evidence 
of a promise before the action, and a duty before the promise. 
And, as to the sico,td objection in this case, altliough tliera 
was no allegation of notice to the indorsor, yet it was stated, 
tltat he promised to pay, after the acceptor had refused, which 
he coicld not be supposed to have done without a knowledge 
of llu; refusal byl^ie acceptor. 

( humbre, iu reply, observed, that the rule mentioned by 
If ood could not extend so far as be woidd carry it, otherwise 
a writ of error cotdd never be supported, in any case, after 
verdict. 'J'he court wuidd iiiteud, that facts imperfectly 
<4tatcd had bef'ii completely pn>ved, but they never could pre¬ 
sume, tl)-.it a material fact, which was not at all stated, had 
been proved. The first objection would not be removeii by 
rejecting thf. v. ords stalmg the demand to have been on the 
day when the bill was drawn, fur still, the declaration would 
remain without aii alieiration of a demand at the time when 
ihe bill bei;ame due. As to tin; piomise by Ruhliton, that is 
only con.siilf red as inference of law, and no such inference 
ari.se.'i, unic.ss il appears by the pivceding part of the decla¬ 
ration dial he was liable; or, if it is taken as an actual pro¬ 
mise, 

faj li. K. AI. :3l Cor. ‘Z. 2 Show. “ facts which are stated. That is the 
233. “ casi^ where a feoflinent is pleaded 

[fJS?*] In Spiers V. Porker, S. R. II, “ witliout livery, fora livery is always 
26 Geo. 3. I Term licp, 141 . 145 . “implied, because it makes a neces- 
Jiuller, .T. s.iid, “ After verdict nothing “ sm-y part of a feoffment." 

‘ is to be presumed but what is ex- fa) B. li. M. 26 Car, 2. S Keb. 

pTcssJy stated in the declaration, 354. 

* and is necessarily implied from those 
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niisc, yet it might have been made without notice of the re- 1781. 
fusal by the acceptor; and, if it was, no action could be main¬ 
tained upon it, because, without such notice, there would be Rusutox 
no coii-sideralion. against 

The court were- prepared to have given judgment the last AsriHALU 
day of Easier Term, (Monday, the 'iSth of May,) but neither • 
of the counsel in the cause being present when Lord Mans- 
piELi) was obliged to go to the House of Lords, Utc cause 
stood over till this day. 

i^)rd Mansfield, —The two objections insisted upon, £ 6S3 ] 
are, I. That the declaration does not all^e a demand on the 
acct'ptor. 2. 'I’hat it does not state notice to the defendant, 
of the acceptor's refusal to pay. The answer vvas, that, after 
verdict, it must be presumed, tliat those facts were proved at 
the trial: and our wishes strongly inclined us to support tlie 
judgment, if wo could. But, on looking into the cases, we 
lind the rule to be, that, where die plaintid' has statcil his 
title, or ground of action detectivfdy or inaccurately,—because, 
to entitle him to recover, all virruiuslauces necessary, in form 
or substance, to cumpicte the title so imperfectly stated, must 
be proved at the trial,—it is a fair presumption, after a ver¬ 
dict, that they were proved but that, where the plaintiff 

totally omits to state bis title or cause of action, it need not 
be proved at the trial, uuJ, therefore, there is no room for 
presumption. 'The case cited from S/tnzeer comes within this 
distinction; for the grant of the reversion was slated, which 
could not have taken edect w ithout attornment, and therefore, 
t/iat being a nece.-.sarv ceremony, it was presumed liave 
been pioved. But, in the present case, it was not requisite 
for the plaintiff to prove, either the demand on the ace> ptor. 

Of the notice to the defendant, because they are neither laid 
in the deehiralion, nor are they circumstances necessary to any 
of the facts charged. If lin y were to be presumed to ha%e 
been pioved, no proof at the trial can make good a declara¬ 
tion, which contains no ground of action on the face of it. 

The promise |*F 2] alleged to have been made by the defen¬ 
dant 


f'-'C'j S. V. Ita/iii v. I Dm. f’roc. ’t Mji/, 
350 . 5 : 


I •- £J 

*/ i 


s, 


i-r 

/ 


Itr. ParL 


[f 2] Such proiTiisc is raised by tl.e 
law •merchant; and in cases where the 
law-merchant does not require notice, 
none is necessary to establish the lia¬ 
bility, and support the promise arising 
upon it: Thus it is between indorsee 
dud acceptor, where no no/ice of the 


indorsvnunf is necessary. Rcjmld v. 
Ddiics, I B. Cc P. Gio. That this 
doctrine is apjdicable to other actions, 
see Blakeif v. D-.ruii, 2 B. 4" P- 321, 
and CwA: v, pimhUL 8 E:ist. 173. Si’s 
also Mackiuunii v. .VvnV.v, 7 T- R- 
51 S, a case un iir the imIico printer’s 

act. 
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1781 . 

Rushton 
ai’iiinst 
Aspinail. 
[ OS*' J 


dant is an inference of law, and the declaration does not contain 
premises from which snrh an inference can Imj drawn. I see, 
111 a note of a case[l] in this court, in Jiaster Teim^ IB Geo. 3 . 
I am stated to have said; " A verdict will not mend the mat- 
“ ter where? thc^jfw/ of the cast: is not laid in the declaration, 
" but it will cure ambiguityand there is a strong case in 
print of an action for keeping a malicious buiU'*), where, 
the scienter having been omitted in the (leclaraliou, it was held 
bad after verdict, llierefore, we are all of opinion, that there 
should be judgment for the plaintiff in error. 

The judgment reversed [f 144]. 


[l] Jvery v. Hoole. It was an ac¬ 
tion against an unqualified person for 
using a gun. The declaration stated, 
that the diTendant used a gun, being an 
engine for the destruction if game. In 
arrest of judgment it was objected, 
that it was not averred that the defen¬ 
dant used the gun fur the destruction 
of game, but the court over-ruled the 
objection. Lord Manfield observed, 
that, according to one way of poiritiiig, 
the oft'ence was sufficiently charged, 
and that such an ambiguity, though 
it migiit be a good cause of special 
ilemurrcr, or an objection to u eon- 
viciioii, (as was held in a case of Rex 


V. Hunt, E. 15 Geo. 3.) was cured by 
verdict [+ 143]. 

CaJ Buxendht v. Skarp^ C. B. E. 
8 /r. 3. 2 Salk. 662 . 3 Salk. 12 . 

[t 144] in Salomons v. Starelj/, B, 
R. M. 24 Geo. 3, which was an action 
on a foreign bill of exchange, the 
court held, on the uuihority of the 
precedent in Dunstar v. Pierce^ hill, 
Entr. 55, that the omitting to allege, 
in the declaration, a protest of the 
bill [f 3], is only matter of form, and 
cannot be taken advantage of on a ge¬ 
neral demurrer.—iliorgrtw, for the 
pluintitf.—Zjoa'ir, for the defendant- 


[t 14.3] Avn'}! v. Hoole has boon since reported, C 0 & 71 . 825. 


act, where it seem.*- to have been some¬ 
what relaxed, in favfiur of the opera¬ 
tion of a verdict tf) supply the proof, 
not only of facts necessarily implied 
from those stated in the ilechiration, 
,but of other facts neeessaiy no the 
plaintiff’s right to recover. 

[f 3] But in Gale v. If ’aL/i, 5 T. R, 


239 , it was held clearly, that it is ne¬ 
cessary in an action against the drawer 
of a foreign bill, to prove protest for 
non-acceptancc; unless under circum¬ 
stances which would excuse notice of 
non-acceptance, such as want of ef¬ 
fects of the drawer in the hands of the 
drawee. 
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Jones and Another, Assigiif^cs of Gardinkr, Tur«iay, 
a Bankrupt, Barkley. i»ib jimt.. 


'■pills was a special uctiuu on the case, for iion-pcifonnaiice 
of an agreement. 

I'lic first count of the flechii'atiou,-—aft\:r re citing that the 
plaintitfs, as assignees of Gardinkr, were ent th d to the 
equity of redemption of .t'l490, Bank slo<k, which was in 
mortgage to one Lane for secumig a sum of money lent by 
him to the bankrupt, and that the defendant was desirous tliat 
this equity of redemption slioiild be assigned to Lane by the 
plaintifts, and that they should execute, to Lane, a general re¬ 
lease of all rlainis and demands which they, as assignees, had 
upon him,—stated the agreement to have been,—•“ 1 hat, on 
** Gardiner’s having his certificate confirmed by the Lord 
" Chancellor, and tlic plaintiffs assigning to Imuc, or any 
** person he should appoint, so far as in them lay, tlic equity 
** of redemption of the said capital stock mortgaged to the 
** said Lam, and also executing to him a general release of 
“ all claims, and demands, which they, as assignees, had on 
** him, the defendant should pay, and promised to pay, (four 
months after the ccrtiticate should be coutirnied by the 
Chancellor, and on the plaintiff 's’ assigning the eqiiifi/ ctf 
" redemption, as aforesaid, of the said stock, to Lane, «n- any 
“ person he should appoint, ainl executing and delivering 
“ such general release,) the sum of X'Gll, to the phihuiffs, 
**for the bemfU of the creditors of the bankrupt.”—^I'hen, 
alter stating, that, in consideration of the promise and under¬ 
taking of the plaintiffs to perform all their part of the agree¬ 
ment, the defendant promised and undertook to fullil all his 
part of it, the plaintilfs averred, “ That, afterwards, viz. on 
the lOth oi Jnh/, 1774, the bankrupt’s certificate w'as al- 
" lowed and confirmed by the Chancellor ; that the plaititiffs, 
at till times since tlie making of the agreement, had been 
ready and w'illing, and at the expiration of four months from 
“ the time of the ccrlifteato being confirmed by the Chan- 
** cellar, viz. on the 'iOlh of SovetnlnT, 1774, ofered to the 
defendant, to a&si<gn, as far as ii; tlu in lay, the said equity 
of redemption, iic. and to execute and deliver to the said 
“ a general {..lease, a»d did, then and there, tender 
to the defendant, a draft of such as'-ignment and release to 
the said Lane, for his the said tlefoiidant’s approbation 
** thereof, and did, then and there, offer to execute ami deliver, 
and would, then and there, have executed and deliveicii, to 
** the SJiid defenijant, such ussigumcni ami lelcase, but that the 

“ >aid 
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said defendant, then and there, absolutely discharged the 
plaintiffs from executing the same, or any assigninent or 
“ release whatsoever;—^Yet tlie defendant not regaiding, i^c. 
“ did not, four luoiitlis after the said cernlicate had been cuii« 
** tinned by the Chancellort nor, at any time before, nor since, 
** although often requested, pay the said sum of <£611, or any 
part tiiereof, to the plaintiffs.’*—There was another count 
nearly to the same purpose. 

Tlie defendant pieadedy 1. Th«> general issue. 2. To tiio^ 
first count, “ iliat the said plaintiffs did never execute an us> 
signment of the said equity of redemption, to die said La/ie, 
** or any person he appointed, and a general release to the 
" said JMne, of all claims ||nd demands which they, as as« 
** signccs, had on him, at the time of making the agreement, 
'' and deliver or tender such assignment and general release so 
** cxix'uted, to the said Lane, or the said defendant.” 3. A 
like plea to the second count. 

To these special plcaS the plaintiffs demurred, and shewed 
for cause, in the demurrer to tlie plea to the Jirst count, that 
the defendant had not, by his plea, traversed or denied, or 
attempted to put in issue, any matter of fact alleged by the 
plaintiffs, but hud introduced and attempted to put in issue 
matters of fact liot alleged, nor necessary to be alleged, and 
that die plea was no answer to the said first count, but evasive 
and argumentative; and the same to the plea to the second 
count. 

Le BlanCf for the plaintiffs,—^I'lie averment of the plain* 
tin's, in the declaration, is equivalent to an averment of a 
performance of their part of tlie agreement, and, if it is, tb* 
plea is had. 1. V\ herever a man, by doing a previous act 1], 
would acquire a right to any debt or duty, by a tender to do 
the previous act, if the other party refuses to permit him to 
do it, be acquires tlie right as completely as if it had been 

actual!/ 


[f l] Tiiis is the utmost that was 
decided by this case : here no contin¬ 
gency, but the immediate death of 
the party tendering the act, could 
have disappointed its performance: 
and being done, the party doing it 
would instantly Iiavu acquired, with¬ 
out any farther act, cither on his own 
part or that of any one else, a full 
right by the terms of his contract to 
the ditty demanded, t. e. the payment 
of the money. Otherwise, where the 
act tendered would, if completed. 


only have amounted to an endeavour 
to entitle the .party tendering it to the 
duty claimed, which endeavour would 
be subject to be defeated by contin¬ 
gencies. Per Cur. in Smith v. Wilson^ 
8 East. 437, where the breach of co¬ 
venant alleged was non-payment of 
freight, &c. and the plaintiff averred 
an offer to complete the voyage, 
(which had been interrupted by parti¬ 
cular circumstances) and4t was held 
that the ’performance of the voyago 
was a condition precedent. 
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Actually done; and, if the tender is defective, owing to the 
conduct of the irther party, such incomplete tender will be 
fliiilicii nt; because it is a general principle, that he who pre¬ 
vents a thing from being done, shall not avail himself of the 
non-perfoiinance, which he has occasioned, 'flius, it is laid 
down by Lord Coke, “ Tliat, if a man make a feoDinent in 
fee upon condition that the feoffee shall re-infeofi‘ him before 
.such a day, and, bciore the day, the feoffor disseise the 
feoffee, and hohl him out by force until the day be past, the 
.state of the feoffee is absolute, for the feoffor is the cause 
whercfcrc the condition cannot be performed, and, therefore, 
shall never take advantage for non-performance thereof (c).” 
In Lancas/iire v. Kil/higworth, which is reported by Lord 
Raymond (d), and in other books (c), the plaintiff declared 
on a c;>vctiant by the defendant’s testator, that, upon two 
days notice to be given to the testator to accept .£IOtX), Hud¬ 
son’s Baif .stock, at the Hudson’s iia^ House, in, and 
upon the transfer thereof to him, he would pay the plaintiff 
.t'COO(J, and the plaintiff aveived, that he gave notice, and 
w'as ready there, at the day, and offered to transfer the stock, 
but that the testator did not come to accept it: ITus was held 
ill ii|>on demiirr<;r, becaii.se the plaintiff' did not aver a refusal 
by the other parly, or that he staid till the ‘last hour of the 
day, and the other did not come; but Lord Hoit said, “'Diat, 
though the money were payable upon the transfer, yet, If a 
** /egn/ tender had been made by the plaintiff, he \Yould have 
“ been as well entitled to the money, as if he had made an 
“ actual transfer.” So, in /iA/c/rre e/Zv. A Wi ('/'), whiiji was 
debt for a penalty, the plamtiff declared, that he eovenaiited 
to transfer to the defendant, on or la fbre the (21 st of .SV/ !:m~ 
her, so much stock, and Uiat the defendant, in eot.siderufionc 
pta’missormn, covenanted to accept and pay /'or ?V, and then 
averred, that he was at the books the‘21st Sepie,nher, ^ 
parafns fttil Si ohiuiit to traiisff r to the defemsant, who, then 
and there, refused to accept, or pay. On demmrer, it was 
<»bjected, that this was a condition precedent, and, therefore, 
to entitle himself to the action, the plaintiff' ought to have 
slmwii an actual transfer of the -lock; but the court held that 
tlie exprc.ssiuu “ in considenUitme pnemissontm,” meant, in 
considt ration of the covenant to transfer, and not of an actual 
transfer, but that, //'it hud meant an actual tiaiisfer, a tender 
and refusal would ainoiint to a pe»’f(>nnance. Roth of these 
ca.ses prove, that the refusal of tiie defendant excuses the 
nou-perforinniice, and coinpictcs tlie tender. In the case of 

Peter 
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1781. Pefer v. Opi«, reported by Ventris (g), and Saunders (h), the 
same principle is to be found. That was assumpsit, on an 
JovEs agreement between the plaintiff and the defendant, that the 
against plaintiff should p'ull down two walls, and build a house, Sfc. 

Barkley, for die defendant, and that the defendant should pay him, 
' pro labore suo in &{ circa divulsionem, &c. 418, and that, in 
consideration that the plaintiff assumed to perform his part, 
the defendant assumed to perform his, and the plaintiff aver* 
red, tJmt he icas readif and offered to perform all on his part, 
but that the defendant had not paid him the money. After 
verdict, the defendant moved in arrest of judgment, because 
there was no averment of performance or tender. But the 
court, after several arguments, and a discussion how far the 
words “ pro labore*' made a condition precedent, held, that 
this w'as good after verdict. Now, the utmost that could be 
implied after the verdict, was the refusal on the part of the 
defendant; for such an implication comes under the distinc¬ 
tion in the rule on W'hich a late case was decided (i), being 
only a circumstance attending the facts om which the plaintiff 's 
title was founded; but, if nothing but performaiuc would 
have don^ then the very ground of action was not averred in 
the declaration, and that, according to the same rule, could 
not have been implied after verdict. 'I'o the same effect is a 
case stated in Kolle's Abridgment (k), fioin the Year¬ 
books (/), where, the condition of a bund being to raise a 
mill, the obligor came to the obligee, and said, all is ready 
to erect the mill, and asked when he would have him come 
with it and put it up, and the obligee answered, that he would 
not have it, and discharged him entirely of the mill. That 
wa^ held to excuse him from the performance. And, in the 
same book (m), it is laid down, that, if a condiUou be, that 
[ ^f obligor shall serve the obligee seven years, if 

be tenders his son, and the obligee refuses, or takes him, and, 
within the term, commands him to go away, the bond will not 
be forfeited. In like manner, w here money is to be paid, ten¬ 
der and refusal is constantly held to be e(|uivalent to perform¬ 
ance. But, if it is said, that the tender in the present case 
was defective, and incomplete, still that cannot avail tlic de¬ 
fendant, because he has made it good by waver, having dis¬ 
charged the plaintiffs from doing any thing farther. 'Iliat such 
a waver may make good a defective tender, is proved by tn^ 

. authorities, and, particularly, by tlie case of Austen v. 'TJh 

Executors 


Cg) B.R. M. 23 Car. 2. 1 Veutr, 

177. 2U. 

CA/2 Saund. 350. 

(ij Ilushton V. Aspinall, supra, p. 


(k) 1 mi. Ahr. 4.'>3. N.pl. 5. 
CD 3 Hm. 6. 37. 

(m) 1 mi. Abr. 455. pi. 1. 

pi 1. 
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Executors of Sir William Dodrrell in), where, on a question 1781. 
whether interest should he allowed on a mortgage after an al- 
leged tender of the principal, it appeared, fijat the plaintiil Jones 

had tendered a bank bill to one of the executors, for him to against 

take, out of the amount of it, the principal and interest then Barkley’. 
dtfe. llie executor refused to take it, and the plaintiff asking • 
if he objected to the legality of the tender, and saying, that 
if he did, he would presently turn the bill into money, he an¬ 
swered, that he did not; upon uhich. Lord King held, that 
the tender in a bank-note was not, strictly speaking, a legal 
tender, but, since it was proved that the defendant offered to 
turn it into money, that made it a good tender. Now, here, 
there was the most compleat waver of the irregularity, by the 
discharge, from executing any assignment or release what¬ 
soever. 2. What I have hitherto submitted to the court, is 
upon the supposition, that the execution of the assignment and 
release was a condition precedent; but 1 shall now contend, 
that there is no condition precedent in this ca<<e, but that this 
is one of those mirldle agreements in which what each has 
undertaken to do, is to be performed at the same time. 

'fhere are no words necessarily importing priorit;^ here, as, 

*^for, in comideraiion of, prvimief ^c. but the agreement is, 
that Uic one party is to do an act, on the other’s doing ano¬ 
ther. Tamer V. Goodiritiio), reported in 10 Modern, is a 
ca|e extremely applicable on this disliuction. ’Fhat was an 
action of debt upon a bond, by the condition of which, after 
reciting that was indebted to the plaintiff’ in a bond of 
.£.‘30()0, conditioned for the .payment ofa£l5(X), and Ik-. » re¬ 
covered judgment for that money, it was declared, that the 
defendant, upon consideration that the plaintiff would foil- ar (Jgq ] 
suing out evecution upon A. promised to pay the money, 
ujion request, to the plaintiff, ** he assi^nin^ over to him the 
“ judgment lie had against yJ.’* 'J’lie dci'cndaiit pleaded, that 
the plaintiff’ had not assigned the judgment; to wlih'li the 
plaintiff replied, “ Tliat lie was m/f/y to assign, uiul ivqiicstcd 
the defendant to pay the rnonev, which he refused (p),” and, to 
this replication, the defendant demurred. It was cont«'ndtr| 
on die part of the defendant, that the words, he assigning,” 

Sfc. made a condition precedent. The ease was argued several 
times, and there was, on the tirst argiimont, a dift’creiiee of 
, opinion, but, at last, judgment wa.s given for the plaintiff, 
which could not have been, if the court had not held, that the 
assignment w'as not a condition pi'eccdoiil[2j. It may be said 

that 


fnj Cane. U. 1739. 1 Coses 
Abr. 318, ;>/. ff. 

(«) B. R. E. 12 Ann. 10 Mud. 153. 
(p) 10 Mod. 190 . 

[2] 'I’his case of Turner v. Goodwin, 
stated ill I'iner'i Abridgment, vol. 


20. p. 1S3, pi. 9, is still more in point 
to the pivsi'iu, inr, there, the vvurils 
ate, “ upon his assigning a judgnif-nt.” 
Hut I'iiar cites the case from a liook 
of still less authority than 10 Mod. 
viz, 2 Barnard. 308. 
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that 10 Modern is not a book of authority; but there is a re^ 
cent case in this court which confirms the doctrine there laid 
down, and the distinction, stated to have been taken by l.ord 
Macclesfield. Tlie case I allude to, is that of Kingston 
V. Preston, determined in E. 13 Geo. 3. 

** It was an action of debt, for non-performance of cove- 
" nants contained in certain articles of agreement between the 
** plaiiitiif and the defendant. Tlie declaration stated;—'I'hat, 
by articles made the 24th of March, 1770, the pluintifi', 
** for the considerations thcrcin-after mentioned, covenanted, 

** with the defendant, to serve him for one year and a qtiarter 
" next ensuing, as a covenant-servant, in his tiadc of a silk- 
** mercer, at jf200 a year, and in consideration of the pre- 
** mises, the defendant covenanted, that at the end of the year 
** and a quarter, he would give up his business of a mercer to 
the plaintitf, and a nephew of the defendant, or some other 
person to be nominated by the defendant, and give up to 
** them his stock in trade, at a fair valuation; and that, be- 
** tween the young traders, deeds of partnership should be 
** executed for 14 years, and, from and inimediatehf after 
** the excision (f the said deeds, the defendant rcouh! permit 
** the saiSyoung traders to carrif on the said business in the 
** defendant*s house .—^Thcii the declaration stated a covenant 
** by the plaintiff, that he would accept the business and stock 
in trade, at a fair valuation, with the defendant’s nephlSv, 

** or such other person, Sfc. and execute such deeds of part- 
** nership, and, further, that the plaintiff should, and would, 
at, and bfore, the sealing and delivery of the deeds, eause 
** and procure good and sufficient security to he given to the 
defendant, to be approved of by the defendant, for the 
** payment of £Q50 monthly, to the defendant, in lieu of a 
** moiety of the monthly produce of the stock in trade, until 
" the value of the stock should be reduced to .£4000.—Then 
** the plaintiff averred, that he had performed, and been 
** ready to perform, his covenants, and assigned for breach 
** on the part of die defendant, that he had rfused to surren- 
** der and give up his business, at the end of the said year 
** and a quarts .—^The defendant pleaded, l.That the plain- 
** tiff did not offer sufficient security; and, 2. That he did not 
** give sufficient security for the payment of the .£250, Ay.— 

" And the plaintiff demurred generally to both pleas.—On < 
“ the part of the plaintiff, the case was argned by Mr. Bttller, 

** who contended, that the covenants were mutual and inde- 
** pendant, and, therefore, a plea of the breach of one of the 
f* covenants to be performed by die plaintiff was no bar to an 
** action for a breach by die defendant of one of which he had 
** bound himself to perform, but that the defendant might 
" have his remedy for the breach by the plaintiff, in a sepa- 
rate action. On die other side, Mr. Grose insisted, that 
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" the covenants were dependant in their nature, and, there- 
"** fore, performance must be alleged: ITie security to be 
** given for the money, was manifestly the chief object of the 
** transaction, and it would be highly unreasonable to construe 
** the agreement, so as to oblige the defendant to give up a 
** beneticiai business, and valuable stock in trade, and trust 
to the plaintiff's personal security, (who might, and, iu- 
** deed, was admitted to be woilh nothing,) for the perform- 
** ance of his part.—In delivering the judgment of trie court, 
<< Lord Mansfield expressed hini.’>eif to the following 
“ effect; There are three kinds of covenants : 1 Such as are 
” called mutual and independant, where eillier party may rc- 
“ cover damages from the other, for the injury he may have 
** received by a breach of the covenants in his favour, and 
** where it is no excuse for the defendant, to allege a breach 
" of the covenants on the part of the plaintiff. There are 
“ covenants which are conditions and dependant, in which the 
“ performance of one depends 011 the prior performance of 
" another, and, therefore, till tliis prior condition is perform- 
** ed, the other party is not liable to an action on his cove- 
** nant[<!3' ]. 3. 'ITiere is also a third sort of cuveijpnts, which 
" are mutual conditions to be performed at the same time; 
“ and, in tliese, if one party was ready, and offered, to per- 
** form his part, and the other neglected, or refused, to per- 
** form his, he who was ready, and offered, has fulfilled his 
** engagement, and may maintain an action for the default of 
** the other; though it is not certain that either is obliged to 
** do the first act.—His Lordship then proceeded to sa^, that 
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(<3>] Fide Duke of St. Alban*s v, nant goes to the whole of the cotiside* 
ShorCf C. B. T. 2SOeo. 3.11. Bl. ^70. ration on both sides, it is u condition 
Q79f 3S0, where a rule laid down in precedent, was adopted and confirm- 
lioone v. JKyre, viz. that where a cove- ed [f 2]. 


[r 2 ] See Olazebrook v. Woodrow, 

8 T. R. 36 ( 1 . ace: Where this case of ' 
Kingston v. Preston, is referred to by 
Grose and Li; B/anc, Justices, as a lead¬ 
ing authority on tbo construction of co¬ 
venants as depeiulaiit or iiidependunt. 
Thu converse of this pre/pnsition was 
also maintained in Campbell v. Jones, 

6 T. R. 570 , where the covenant sued 
upon was to pay £500, and the cove¬ 
nant which the defendant relied upon 


was a covenant that he, the plaintiff, 
would instruct the defendant in 
bleaching, and permit him to bleach 
in the same manner, during tlie con¬ 
tinuance of Ills (pUiiiititV’s) pateni.— 
Defendant demurred to the declara¬ 
tion, because it did nut state that 
plaintiff' had so instructed him; but 
the court thought it not, a conditiun 
precedent. 


VoL, 11. 


u 
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** the dependance, or iiidependance, of covenants, was to be 
** collected from the evident sense and meaning of the par- 
** tics [f S], and, that, however transposed they might be in 
" the deed, their precedency must depend on the order of 
** time in which the intent of the transaction requires their 
** performance. That, in the case before the court, it would 
** be the greatest injustice if the plaintiff should prevail: 'I'he 
** essence of tlie agreement was, that the defendant should not 
'' tnist to the personal security of the plaintiff, but, before he 
" delivered up his stock and business, should have good secu- 
** rity for the payment of tlie money. The giving such secu- 
** rity, therefore, must necessarily be a condition precedent.— 
** Judgment was accordingly given for the defendant, because 
** the part to be performed by tlie plaintiff was clearly a condi- 
“ tion precedent.” 

' But, it is equally clear, that, iu the present case, the agree¬ 
ment falls within the third class, as defined by Lord Mans- 
FI ELD, and, therefore, absolute [lerformancc by the plaintiff 
was not necessary to entitle, him to his action, nor had he oc¬ 
casion to aver any thing furtlier thmi that he was ready to assign 
the stock, and grant the release. 

JVood, for the defendant,—The plaintiff’s part of Uiis 
agreement was a/;ondition precedent [t 143]. Tliere cannot 

be 


[t 145] Vide Boone v, fJyre, C. B. nants to do one thing, the other doing 
T, 19 Geo. 3. 2 Blackst. 1312, where another, it is a mutual coieiiant, and 
it was held, that, if one party cove- not a condition prucedciu. 


[r 3] Acc. per Cur. in Hotham v. JR. 
India Company, 1 T. R. 638. It was 
there held that a ship owner might re¬ 
cover in covenant against the freighters 
for short tonnage, notwithstanding a 
covenant that no such claim should be 
allowed, unless it should be found 
upon a survey taken at the end of the 
voyage, by persons appointed between 
the parties; of which last covenant 
no mention was made in the declara¬ 
tion : The court, considering it in the 
nature of a defeasance, or condition 
subsequent, to be shewn by the de¬ 
fendants us matter of defence, if they 
meant to rely on it. Sec also Morton 
V, Jjainb, 7 T. R. 125, as to the ne- 
ccii^ity of averring rea<liness at least 
iti the declaration, to do the plaintitf’s 


part, (w'iierc something is to be done 
by both parties to a contract at the 
same timej, in order to entitle him to 
recover against the defendant for not 
performing his part. But this need 
not amount to an actual tender to do 
an act, which the party was not bound 
to pel form, to entitle him to claim per¬ 
formance from the other party. Rate- 
son V. Johnson, 1 East. 20.3, where 
the action was for uon-dclivory of malt 
at a certain price, on request; and it 
was held, tlAt an averment that the 
plaintiil' niiidc the request, and was 
ready ami willing to receive and pay 
for the malt, but that the defendant 
refused to deliver if, was sufficient, 
without staling an actual tender oH the 
iiioDiy. 
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be a more emphatical term to express priority- of perform-, 
auce^ than the word ** upon.** The general principle is true, 
that tender and refusal is sufficient, but the plaintiffs ought 
to have done every thing they had engaged to do, as far as was 
in their power, without any concurrence of the defendant; 
and, after that, if th^ had tendered to coinpleat their part, 
and the defendant had refused his concurrence, such tender 
and refusal would have been equivalent to a performance. 
Hicse plaintiffs had not proceeded so far. They might have 
executed a release, and tendered to deliver it to the defend¬ 
ant; for as it was not required by tire agreement that it should 
be such a release as the defendant shoald approve of, liicy 
might have gone tliat far without his concurrence. But in¬ 
stead of doing so, they only tendered a draft of a release. It 
was the more necessary they should perform every thing in 
this case which they had bound themselves to do, as far as 
they could witiiout any hindrance from the noh-coucurrence of 
the defendant, because there is no express mutual promise on 
tlicir part to execute the release, so that tlie defendant could 
not have brought an action agsiinst them for not doing it. The 
two following cases are directly in point. Viz. 1. Austin v. 
Jervoipe(q)f where the plaintiff declared, that he had 
bought a horse of the defendant for twenty-tzio shillings paid 
in hand, and for 1. more to be paid at die death, or mar¬ 
riage, of the plaintiff, for which he should become bound, zeith 
sufficient suretyj by their writing obligatort/f and that the de¬ 
fendant, ill consideration thereof, promised to deliver him the 
horse, when he should bo required, and then averred, that 
afterwards, he offered to become hound to him, but yet licfcud- 
aiit had not delivered the horse, though he had been required 
so to do. Oil non assumpsit pleaded, there was a verdict 
for the plaintiff, but the judgment was arrested, because he 
had not averred that he had tendered (he obligation sealed, 
nor staled what security he had offered: 2. An anonymous 
case ill Rolle's llcports (jr), wlierc, in an action oii a bond 
conditioned for the delivery of a release on a certain to 
the plaintitf,* the defendant pleaded, that he was ready, on the 
day, to seal and deliver the release, that it was w ritten, and 
tlie wax fixed to the label, but the plaintiff refused to accept 
of it. The plaintiff demurred: And it was laid down, by 
Chambeulaine, Justice, that if a defendant is bound to do 
a thing which cannot be done without the plaintiff, ami the 
plaintiff refuse to accept it, there the defendant is discharged 


(q) T. 13 Jac, 1. Hob. 69 . 77- * (r) B. R. M. *20 Jac. J. 
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1781. ‘ power^ but, that, in that case, the 

defendant had not. done all he could, for he ought to have 
Jones sealed the release without the plaintiff, which he had not 
against done. Ibe same principle is to be gathered from the * deter* 
Bark LET. mination in Blanaford v. Jndrem(s); for, there, in an ac- 
* [ 6’93 ] tion Ota a bond conditioned for the defendant’s procuring a 
marriage by such a time between the plamtifF and one J. P. 
the defendant pleaded, that the plaintiff bad gone to J. P. 
and abused her, and told her, that, if he married her, he 
would tie her to a post, by reason whereof, the defendant 
could not procure the marriage by die time stipulated, and 
the plaintiff having demurred to the pica, it was held to be 
bad, because the defendant had not alleged, that he had used 
his endeavour to procure the marriage, and he ought to have 
shewn there was no default in him, and that he did as much 
as in him lay to procure it. Both this case, and Justin v. 
Jeri'Oi/se, are recognized by Ijord Holt, as law, in that of 
Lancashire v. RilHngworthif). , With regard to the payment 
of monekfy if the person who is bound to pay should bring 
money in bags, and say to the other, ** Here, I am ready to 
pay you the money,” and the other should discharge him, 
surely that would not be sufficient, but he still ought to make 
an actual tender of the money, 'llib was expressly adjudged 
in die case of Suckling v. Coney (u). As to the authorities 
relied on for the plaintiffs, tb^ do not come up to the pre¬ 
sent case. In Lancashire v. Killingmrth, a tender of the 
transfer, and refusal b^ the defendant, would have been suffi¬ 
cient, because the plaintiff could not have gone farther with¬ 
out the concurrence of the defendant.—(Lord Mansfi bli>, 
** Yes, he might transfer stock without the presence of the 
other party.”)—^The case of Peter v. Opie was qflter verdict, 
and therefore does not establish what is, or what is not good, 
upon demurrer. In the case stated by Rolle, from the Year¬ 
books, the plaintiff could not have come upon the defendant’s 
premises, to erect the mill, without his concurrence. The 
tender of the bank-note, in Amten v. TAe Executors of Dod- 
welt, was equivalent to a tender of cash, especially, being ac¬ 
companied with an offer to turn it into money. 

^ Le Blanc, in reply, admitted, that, unless there were a 
ffischaige by the other party from going farther, the plaintiff 
must take every step necessary for him to do, in which the 
defendant’s concurrence is not requisite, before he can avail 
himself of a refusal the defemhmt; but that none of the 

cases 


(s) B, B, M. 41 El. Cro. El. 69*, («) Nov, 74. 
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cases cited went so far as to controvert his posittion, that, 
where the defendant stops the plaintiff by the way he may 
take advantage of it. The case of Blandjord v. Andrews was 
he said, the strongest, but, in that case, there was only an 
avennent that the defendant paratus fuity and then particular 
facts stated, from which an inference was to be drawn, that 
the plaintiff, by his conduct, had rendered it impossible for 
him to perform the condition; but no allegation of an ex¬ 
press discharge by the plaintiff. As to the payment of money, 
in the case put of its being in bags, if the otlier party said, ** [ 
admit die money to be there, but 1 won’t have it,” he thought 
that would be a suflicient tender. 

Lord Mansfield, —If ever there was tt clear case, I 
think tlie present is. One needs only state what the agree¬ 
ment, tender, and discharge, were, as set forth in the decla¬ 
ration. It chaiges, that the plaintiffs offered to assign, and 
to execute and deliver a general release, and tendered a draff 
of an assignment and release, and offered to execute and de¬ 
liver such assignment, but the defendant absolutely discharged 
them from executing the same, or any assignment mid release 
whatsoever. The defendant pleads, that the plaintiffs did not 
actually execute an assignment and release; and the question 
is, whether there was a sufficient performance. Take it on 
the reason of the thing. The party must shew he was ready; 
but, if the other stops him on the ground of an intention not 
to perform his part, it is not necessary for the first to go far¬ 
ther, and do a nugatoi^ act. Here, die draft was shewn 
to die defendant for his approbation of the form, < iit he 
would not read it, and, upon a different ground, namely, that 
he means not to pay the money, discharges the plaintifis from 
executing it[F 4]. 

WiLLEs, and AshH VEST, Justices^ of the same opinion. 

Bull EE, Justice, —^The defence arises upon an objection 
to the declaration, and, therefore, the defendant shouul have 
demurred to it, and not have lengthened the record unneces¬ 
sarily by two special pleas. None of the cases cited by Mr. 
Wood apply, 'ilie case in Hobart is very distinguishable from 
the present, for there was no refusal nor discharge in that 
case; the defendant was perfectly passive, and die plaintiff 
did not perform what he l»d undertaken, although there was 

nothing 
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J^[f 4] So, in Hotham v. The East tificatc from the freighter’s agents a| 
dia Company, supra cit. where an- the conimcncenirnt of the voyage, the 
other covenant was, that the allowance court held a demand and refusal of 
for short tonnage should not be made, such certificate sufficient, 
unless the ship-owner procured a cer- 
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1781. nothing to prevent him. In the case of Blanifordv. An* 
drm&, the defendant had agreed to use his endeavours, and, 
JoxEs notwithstanding what had been done by the plaintiff, he might 
against have prevailed ’*011 the woman, before the time elajised,' to 
Barkley, marry him. Tlie questions on tenders are veiy different from 
* [ ^9.^ } this. They have arisen, not upon what shall excuse, but on 
what is, a tender. If the paily pleads a tender, he must 
prove one. But the decision would have been very different 
in the cases of that sort, if there been any act of the one 
party stated on tlie record, which had prevented the other 
from making a compleat tender. The cases cited by Mr. 
he Blanc are very strong on the present point. In Kingston 
Y. Preston the principle is clearly laid down, that, where 
something is to be performed by each party at the same time, 
he who was ready, and offered to do his part, may sue the 
other for not performing his. I am sure there have been 
other cases since, of the same sort. 

Judgment for the plabtiff [3]. 


[3] At the Sittings, at Cnildhallf 
after this tcrni, the cause was tried 
before Lord Mansfield^ on the general 
issue, and a verdict found for thc"plain- 
tiff, with ^'611 damages, but subject 
to the opinion of the court on a mo¬ 
tion for a nonsuit. 

The material facts, as reported by 
his Lordship, in M. 22 Geo, 3. (a), 
when the rule for a nonsuit came to be 
argued, were as follows An agree¬ 
ment, as stated in the first count, was 
entered into, and signed by the de¬ 
fendant; afterwards, Gardiner*s cer- 
tidcate was allowed, and, a year after 
that allowance, the attorney for the 
plaintiffs, by their direction, prepared 
a draft of an assignment and release, 
and, in company with one of the 
plaintids, tendered it to the defendant 
for his perusal, telling him the plain¬ 
tiffs were ready, and would cxccut(‘ it, 
if he approved of it. The defendant 
returned the draft, saying it was need¬ 
less for them to give themselves any 
trouble, for that Lane, (who was the 
bankrupt’s father-in-law, and for whom 
the defendant acted as an attorney,) 
wot^ never pay the money. The 


witness who proved the tender, said, 
upon bis cross-i xainination, that Ca/r, 
w'ho was one of the' plaintiffs, was a 
most obstinate creditor, and by nuirh 
tlib largest, that his debt was .t’ 1200 , 
and he persuaded him to sign, by 
telling him, that if he did not, the 
money would never be received. As 
soon as be had signed, the certificate 
was allowed. At the trial, the 
torney-Ceneral objected, that it ap¬ 
peared upon tlie evidence, that this 
was an agreement to secure the pay¬ 
ment of money due from the bank¬ 
rupt, ill order to induce a creditor to 
sign his certiiicatc, and, therefore, 
was void, under 5 Geo, 2 . c. 30. § 11 . 
His Lordship, at the trial, thought 
this case not within the statute, be¬ 
cause the £ 611 , to be paid to the. 
plaintiffs, was not for the separate use 
of Carr, but for the benefit of all the 
creditors. 

Vanning, and Le Blanc, argued for 
the plaintifis, and contended, that this 
objection should have been taken on 
the demurrer, because the agreement, 
as proved, was stated on the record, 
and, if illegal, the plaintiffs had not 

shewn 


(a) On Thursday, the 15th of November. 
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shewn a good cause of action. But 
they also insisted, that it was not with¬ 
in the sense or intent of the statute. 
The object of that act, like that of all 
the other bankrupt laws, was to pro¬ 
cure an equal distribution of the bank¬ 
rupt’s effects among all his creditors. 
This general object ought to be kept 
in view in construing thenj all, and the 
agreement in this case tended to se¬ 
cure an equal distribution, and there¬ 
fore promoted the policy of the sta¬ 
tutes. 

The Affornfy-Gciteral, />«■, and 
Woofl^ on the other side, insisted, that 
the objection did not arise upon the 
record, the circumstances under which 
Carr had signed not being stated in 
the declaration. As to the objection 
itself, it was clearly founded in the 
tconh of the statute, which were ge¬ 
neral enough to e.xtcnd to the case of 
a security for money gi\en to all the 
creditors, and also within the mischief 
meant to be provided against; for the 
do tigi; of the act was to prevent cre¬ 
ditors from taking advantage 
f ] of the bankrupt’s situation, 
or practising on the compas¬ 
sion of his relations, in order to extort 
money as a price for doing what, it is 
true, they are not compellable to do 
by positive law, but what there is a 
moral duty upon them to do volunta¬ 
rily, if the liankrupt has fairly deli¬ 
vered np his whole property for their 
behoof. For this they cited a case of 
Siiii^h V. Jiromlc^, decided by Lord 
Mansficid, at Uaildkall, at the Sittings 
after K. 17 (i 0 («). 

The court took time to consider, 
and on Saturdai/^ the 24th of Novem¬ 
ber, Lord Mattsjfield delivered their opi¬ 
nion in favour of the defendant. 

Ilis Lordship said, he well remem- 
brrcjl the case of Smith v. 
and that Bidlcrt Justice, had a vt«y 
good note of it, which he desired he 
would read, and which he accordingly 
did, to the following edect 


Smith v. Bromley. 1781, 


‘ Action for moneyhad Jones 
I ami woived to tLe 

J-lmnlifl’* Wi open BaIklet. 
this case : I he plain- 
‘ tifl’s brother having 
‘ committed an act of banlruptcy, 
‘ the defendant, being his chief ci'o- 

* ditor, took out u commission against 
‘ him; but, afterwards, findino no di- 
‘ vidend likely to be made, refused to 

* sign his certificate. But on frequent 
‘ application, and earnest, entreaties, 
‘ made by the bankrupt to one Oliver, 

* a tradesman in town, who was an 


‘ intimate friend of the defendant, who 
‘ lived in Cheshire, he got Olivtr to 
‘ write to the defendant several limes, 

* and he at last prevailed on the dt> 
‘ fendant to send him, (OJh'ir,) a 

* letter of aitorneif, empowerin'; him 
‘ to sign the certificate, which Oliver 
‘ would not do, unlc.ss the bankrupt, 

* or somebody for him, would advance 
‘ j£iO, and give a note for XCO more, 

* and which, on V/iver’s signing the 
‘ certificate for the defendant, the 

* plainlifi', (who was the bankrupt’s 
‘ sister,) paid, r-nd gave to Oliver ac- 

* cordingly, who thereupon gave her 
‘ a receipt for tlie money, promising 
‘ to return it, ii the certificate was 


‘ not alloweil by the Chancellor. The 
‘ certificate was allowed. 'Iheplain- 

* titF afterwards brought her action 

* against Olivir to recover buck the 
‘ A'40 from him, but, that action 


* coming on to be tried before Lord 
‘ Mansfield, at Guildhall, at the Sit- 
‘ tings alter last Trinitif Term, and it 
‘ tlicii appearing that Oliver had ac- 

* tually paid over, or accounted for, 

* the ,i'40 to Bromley, and his Lord- 
‘ ship being clearly of opinion, that 
‘ this action would not lie against the 
‘ plaintiff's own agent, who had ac- 
‘ Uially ap])liod the money toihepur- 
‘ pose forwliich it was paid to him, the 

‘ plaintiff' 


(«) Mentioned Law of Nisi Prius, p. 132, £d. 17/5. 
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plaintiff was nonsuit¬ 
ed in that action; and 
now she brought this 
action against Brom¬ 
ley himself; which 
coining on to be tried, 

* it was proved, that the money was 
‘ receive.d by Oliver^ and paid over to 

* the defendant. 

* It was contended for the plaintiff. 

* that this money was paid, either 

* without consideration, or upon one 

* that was illegal, and, in either case, 

* was recoverable back by this action. 

* For the detirndant, it was argued, 

* that there was certainly a considera- 

* tion for the payment of the money, 

* to "wit, the signing of the bankrupt’s 

* certificate; 'I'hat,- if this considora* 

* tion was illegal, the plaintiff was 

* particeps eriminis, had paid it volun- 

* tarily and knowingly, and without 

* any deceit, and so was within the 

* case of Tomkins v. Bernet, (H. 5 

* WUl. 3. at N. Pr. before Treby, 

* 'Chief Justice, 1 Salk. $2.); but that 

* there was nothing illegal in it; for 

* it was the money of a third person, 

* aud so no diminution of the bank- 

* rupt’s effects, or fraud upon his erc- 

* ditors ; in which case only, whereby 

* the. distribution becomes unequal, is 

* there any iniquity in receiving a 

* consideration for signing the certifi- 

* cate; That, if the legislature had 

* intended that money paid upon such 

* consideration should be considered as 


illegally paid, they would have made 
it part of the clause in 5 Geo. 2. 
c. 30, which makes void bonds, bills, 
and other securities given for this 
purpose {b), in the same manner as, 
in the statute against gaming (c), 
there is an express provision for the 
recovering back of money lost at 
play (d) [<3^]; That courts of jus¬ 
tice had always construed that 
clause of 5 Geo. 2. c. 30, in a strict 
manner, as appeared by the case of 
PetL'is V. Chase, Cane. E. 1720, 1 
P. IVill. 6'20, and which case, as to 
the merits, seemed to be less fa¬ 
vourable for the creditor, 
than the present; for, [ 6p7 3 
there, the bankrupt him¬ 
self, not the third person, gave a 
bond for the whole debt, in consi¬ 
deration of a creditor’s withdrawing 
a petition he had preferred to the 
great seal against the allowance of 
the bankrupt’s certificate; That, in 
the present case, if there was any 
guilt, the plaintiff was more guilty 
than the defendant, for he had receiv¬ 
ed very little towards his debt, which 
was 4^1130. That, if the plaintiff 
had become security for her brother 
the bankrupt, before the act of 
bankruptcy, the defendant might 
have nxeived the money of her, 
without any imputation; and that, 
if a third person afterwards volun¬ 
tarily paid what she might before 
have become bound for, without any 

‘ hurt 


(») 4 11 . 

(r) 9 14. 

{d) § 2. 

By that statute the loser may 
recover the money lost, within three 
months after the loss. If he does not 
sue lor and recover it within that 
time, any person may recover the sum 
lost, and treble the value. But it haY 
been held, that the limitation of three 
. ^(mths is confiiu>d to the case of mo- 
“lley.actiially paid at the time, but that 
if a- bond or other security is given, 
end the money, or part of it after¬ 
wards paid, a court of equity will 


compel the repayment of that money 
to the loser, after the expiration of the 
three months. Bowden v. Shadwellf 
Cane. IJ55. Ambl, 269 . The reason 
there stated to have been given by 
Lord Hardwicke is, that the security 
being void by 9 Ann. e. 14. the pay¬ 
ment under such security cannot be 
supported. But, Q». because by that 
statute the contract also is not made 
void^ Vide infra, 743. By I 6 ' Car. 2. 
e. 7 . S if the loss at one sitting is 
more than £100, the contract itself is 
made void, and in Rawden v. Sh,idr 
ueUf the bond was for £S00, 
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* hurt to the bankrupt’s other cre- 

* ditors'y there was no iniquity in the 

* creditor’s taking the money, so as it 

* did not amount to his whole debt. 

* But Lord Mans^cld was of, a dif> 

* ferent opinion. 11c said, it was in- 
' iquitous and illegal in the dclendant 

* to takct and, therefore, it was so to 

* detain^ this ^40. If a man makes 

* use of what is in his own power to 
‘ extort money from one in di'-tress, it 

* is certainly illegal and oppressive, 

* and, whether it was the bankrupt or 

* his sister that paid the money, it is 
‘ the same thing. The taking money 

* for signing ccrtihcatcs is either an 

* Oppression on the bankrupt or his 

* family, or a fraud on his other cre- 

* ditnrs. It was a thing wrong in it- 

* self, before any provision was made 

* against it by statute; for, if the 


* bankrupt has conform- 1781. 

‘ cd to all the law re- 

* quires of him, and has t - „ 

■ fairly given up hi. all, 

the cr«l.tor ought, in BAiKWr. 

' justice, to sign his enr- 

* tidcate; but, on the other Itend, if 
‘ the bankrupt has been guilty of any 

* fraud, or concealment, the creditor 
‘ ought not to sign, for any considcra* 
‘ tion whatever. If any near relation is 

* induced to pay the money for the 
‘ bankrupt [f 5J, it is taking an un- 

* fair advantage, and torturing the 

* compassion of his family: if it is 

* the money of the bankrupt himself, 

* it is giving one creditor his debt to 

* the exclusion of the others, and a 

* fraud upon them. As to the case 

* cited from Pcere IVilliams [f 6], that 

* only affected the person who pe- 

*• titioned. 


[r' In Now$on ▼. Muncocky 8 
T.it. 575 , Lord Kenyon says, the 
ground on which the action was main¬ 
tained in the present case was, ** that 
the money had been paid under a 
species of duress and oppression; and 
the parties were not in pari delicto.*' 

In Leicester v. Rose, 4 East. 372, 
Lord Ellinborottgk seems to consider 
it doubtful whether this reason is the 
proper ground for the decision; and 
that the real principle must be, the 
fraud upon other creditors. 

[f 6] In Cockskott v. Rennet, 2 T. R. 
763 , Bullrr, J. refers to this of Smith 
V. Bromley, at shaking the authority 
of Lewis V. Chase, and establishing the 
point there decided; viz. that a se¬ 
curity for the residue of a di‘bt, given 
by an insolvent debtor to one cre¬ 
ditor, for the purpose of inducing him 
to Join the rest in accepting a com¬ 
position, was a fraudulent security, 
and could neither itself be the ground 
of an action, nor a valid consideration 
for a subsequent promise to pay the 
residue of the debt. So also a pro¬ 
mise to give an additional security 
for the tame debt, if made with the in¬ 


solvent debtor as a condition of exe¬ 
cuting an agreement to accept debts 
by instalments, and in fraud of the 
other creditors, who are thereby in¬ 
duced to join in i 'M.’cuting such agree¬ 
ment, is a void promise. Leicester v. 
Rose, suprd cit. anr! in which a case 
of Feise v. Randall, ft T. R. 146, which 
seems contra, was over-ruled. 

Ill Jackson v. Lomas, 4 T. R. 166 , 
the same two grounds of oppression 
upon the insolvent, and fraud on the 
other creditors, were ndied on by the 
court, to invalid.'ite a private agree¬ 
ment by one creditor for payment of 
his whole debt, and further security 
for its discharge, in consideration of 
which, he consented to sign a trust- 
deed ; although in that case many of 
the creditors had signed the deed be¬ 
fore the creditor in question. So, in 
Nerot V. IVallace, 3 T. A. 17 , a pro¬ 
mise by a friend qf a bankrupt to pay 
certain monies received by the latter 
and unaccounted for, in consideration 
that the assignees and commissioners 
would forbear to examine him further 
conceniing the same, was held to bo 
void. 
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titioncd. There might 
have been sufficient of 
the creditors in num¬ 
ber and value to sign 
without him, and he 
had a right to compro¬ 
mise'^it upon what terms he pleased. 
The petitioning, or not, was entirely 
in his own power, and not like the 
present case. Jt is argued, that, as 
the plaintiff founds her claim on an 
illegal act, she shall not have relief 
in a court of justice. But she did not 
apply to the. defendant or his agent 
to sign the certificate on an improper 
or illegal consideration: but, as the 
defendant insisted upon it, she, in 


compassion to her brother, paid what 
he required. If the act is in itself 
immoral, or a violation of the gene¬ 
ral laws of public policy, there, the 
party paying shall not have this ac¬ 
tion; for where both parties are 
equally criminal againstsuch general 
laws, the rule is, potior est cofiditio 
defendcntU[B /]• But there are other 


‘ laws, which are calculated for the 
‘ protection of the subject against op- 
‘ pi-ession, extortion, deceit, 4'C. If 

* such laws arc violated, and the dc- 

* fendant takes advantage of the piain- 

* tiff's condition or situation, there 

* the plaintiff shall recover, and it is 

* astonishing that the Reports do not 

* distinguish between the violation of 

* the one sort and the other. As to 
‘ the case of Tomkins v. Bcrnet, it has 

* been often mentioned, and 1 have 
‘ often had occasion to look into it; 
‘ but it is so loosely reported, and 
‘ stuffed with such strange arguments, 

* that it in difficult to make anything 
‘ of it. One book says it was diter- 
‘ mined by Lord Holt; another, by 
‘ Lord Trebif. Certain it is, it was 

* only a Nisi Prhis case. I think tlio 
‘ judgment may have been right, but 
‘ the reporter, (SuUcdd,) not properly 
‘ acquainted with the facts, has re- 
‘ course to false reasons in support of 
‘ it. The case must have been, as I 

* take it, an action to re cover back 

‘ what 


[f 7] This distinction was quoted 
and enforced by the court, in Wil¬ 
liams V. Medleyf 8 East. 378; and in 
conformity to the principle derived 
from it, It was there decided, that 
money paid by a defendant to an in¬ 
former to compound a penal action, 
might be recovered in an action for 
money had and received against the 
informer; the prohibitions of 18 EHz. 
c. 5. s. 4, being conBned to the in¬ 
former or plaintiff in the action com¬ 
pounded, and designed for the pro¬ 
tection and benefit of the party 
informed against. So in Jaques v. 
Withy, 1 //. Bl. 65, the court held, 
that money paid to a lottery office 
keeper for ' insuring tickets, contrary 
lq..^t. 19 Geo. 31 c. 21, might be 
jrwvercd. 

• .„The inference to be drawn from the 
jrarious decisions that have taken place 
ion this subject, stated here and 
in the notes to Lmry v. Bourdiev, su- 
prttf 468; appear to be, that, the ge¬ 


neral principle remaining, that in pair 
delicto potior est conditio possidentis, 
the two following exceptions to its ap¬ 
plication are also established. 

1. That where the illegality exists 
in the contract itself, and that con¬ 
tract is not executed, there is a locus 
panitentia, the delictum is incomplete, 
and Uic contract may be rescinded by 
either party. 

2. That where the law that creates 
the illegality in the transaction was 
designed for the coercion of one party, 
and the protection of the other, or 
where the one party is the principal 
offender, and the other only criminal 
from a constrained acquiescence inr 
such illegal conduct, in these cases 
there is no parity of delictum at all 
between the parties, and the |iarty so 
protected by the law, or so acting 
under compulsion, may at any time 
resort to the law for his remedy, 
though the illegal transaction be com¬ 
pleted. 
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* what had been paid, in part of prin- 

* cipal and legal interest, upon an 

* usurious contract; ami, therefore, 

* the action would not lie, for so far 
‘ as principal and legal interest went, 

* the. debtor w'as obligeil, in natural 

* justice, to pay, therefore he could 
‘ not recover it back. But for all 

* above legal interest, equity will 

* assist the debtor to retain, if not paid, 

* or an action will lie to recover back 

* ibn suiplus, if the whole has been 

* paid. The reporter, not seeing this 

* distinction, has given the absurd rea- 

* son, tliatfo/e«<i«ort Jit injuria i and, 

‘ therefore, the man, who, from mere 

‘ necessity, pays more than 
[ 69s ] ‘ the other can in justice 
*■ demand, and who is called, 

* in some books, the slave of the 
‘ lender, shall be said to pay it wil- 

* lingly, anti have, no right to recover 

* it back, and the lender shall retain ; 

* though it is in order to prevent this 
‘ oppression and advantage, taken of 
‘ lilt; niccssity of others, that the law 

* has made it penal for him to take / 

* This kind of reasoning is equally ap- 

* plicablo to the case of a bailiff who 

* takes garnish money from his pri- 

* soner. It is wrong for the bailiff to 
‘ take it, and it is therefore wrong for 

* the other to tempt him, and volenti, 

‘ and therefore he shall not re- 
‘ cover it back ; but this has been de- 
‘ termitied otherwise. The case of 
‘ money given to a solicitor to bribe a 

* custom-house officer, cited in that of 
‘ Tomkins v. fkrnct, is against his own 

* agent, and, therefore, he cannot 

* recover. But the present is the case 
‘ of a transgression of a law made to 

* prevent oppression, either on the 

* bankrupt, or his family, and the 


‘ plaintiff is in the case 1781, 

‘ of a person oppressed, 

* from whom money has Joses 
‘ been extorted, and ad- against 

‘ vantage taken ef her Baeklet. 

' Situation and concern 
‘ for her brother. This does notdepend 
‘ oil general reasoning only, but there 

* are analogous cases; as that of Astlcy 

* V. Reynolds, (B. R. M. 5 Geo. 2. 

* 2 Str. 915). There, the plaintiff 
‘ having pawned .some goods with the 
‘ defendant for .£20, he refused to dc- 
‘ liver them up, unless the plaintiff 
‘ would.pay him j 6T0. The plaintiff 

* had tendered which was more 

* than the legal interest amounted to; 

* but, finding that he could not other- 

* wise get his goods back, he at last 

* paid the whole demand, and brought 

* an action for the surplus beyond 

* legal interest, as money had and re- 
‘ cei ved to his use, and recovered 

* It is absurd to say, that any one 

* tiaiftgresscs a law made for his own 
‘ advantage, willingly. Put the case, 

* that a man pawns another’s goods; 

* the right owner might be obliged to 
‘ pay more than the value, and would 

* have no relief, ;■ this action will not 

* lie. As to the case of usury, it was 

* decided both bj' Lord Talbot, and 
‘ Lord Hardmike, in the case of Bo- 

* sanquet v. Dashtcood (a), on a bill 

* brought to compel the defendant to 

* refund what he had received above 

* principal and legal interest, that the 

* surplus should be repaid. Upon the 

* whole, 1 am persuaded it is necessary, 

* for the better support and mainte- 

* nance of the law, to allow this ac- 

* tion; for no man will venture to 

* take, if he knows he is liable to re- 

* fund. Where there is no temptation 

‘to 


[<0;^] If A party pawn goods on an roy v. GwUlim, B. R, JE. 26 Geo. 3. 
usurious loan, he cannot recover back 1 Tern Rep. 153. 
the goods on trover, unless he has first Cane, M. 8 Geo. 2. Ca. Temp. 

tendered the money n?a)1y advanced. Talk. 38. 
and, I presume, legal interest. Titz^ 
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1781 . 


‘ to the contrary, men 

‘ will always act right. 

Joses , * The jury, umler his 

against * Lordships direction, 

BaKKLEY. touiid a verdict for the 

* plaintifT, with £4^ da- 

* mager> CbJ* 

After Bulletf Justice, had read the 
note of the above case. Lord Mansjield 
expressed himself to the following 
effect. 

Lord Jtlansfieldy-^l adhere, and all 
the rest of the court agree, to all the 
doctrine there laid down. Though' 
the case in Peere Williams should be 
right, it is difl'erent from this, and is 
not within the letter of the statute, bc> 
cause it did not relate to the signing of 
the certificate, but to the withdrawing 
a petition against allowingit, and there 
had been a recovery upon the bond at 
law; and the report says, relief was 
refused, because, where both have 
equity, be who has the law must pre¬ 
vail, and that the defendant had Equity, 


because he was a fair creditor. I doubt 
the reasoning, because a fair creditor 
has no right to take an undue and ille¬ 
gal advantage; but, certainly, so far 
was true, that, if the bund was void 
in equity, it was void in law. What 
struck me, in this case, at Guildhall^ 
was, that the agreement was with the 
assignees acting for all the creditors, 
and the benefit to go to all the credi¬ 
tors. I thought, between a friend of 
the bankrupt and all the creditors, any 
agreement might be made; they might 
agn'C to superst'do the commission; 
they might agree to compound. But, 
upon fuller consideration, 1 am satis¬ 
fied; and wc are all of opinion, that 
this cu^* is within the letter of 5 Geo. 3. 
c. .‘30. and within the reason of it. 
Girat corruption and oppression might 
arise from a combination of all the 
creditoi-s, to exact conditions for sign¬ 
ing the certificate. 

The rule was made absolute, for a 
nonsuit to be entered [t 146]. 


Ch) In a case of Clarke v. S/iee, M. Bromley. Vide also, svpra, p. 472. 
15 Geo, 3. [f 147] Mansjieldi in [f 146] Pide Jacques y. Golightly^ 
delivering the opinion of the court, C. B. E. l 6 Geo. 3. 2 Blackst. 1073. 
laid down, and enforced, the same Browning v.AlorriSfB.R. E. IBGeo.S. 
doctrine as in this case of Smith v. Cowp. 790 . 


[t 147] Since reported, Cowp. 197. 
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83<l JunCk Hyde against Cog an and Others. 


If pertens riot¬ 
ously aiseinbled, 
in part demolikh 
and pull down a 
dwelling-house, 
and, at the earns 
timet destroy 
goods and furni¬ 
ture in the house, 
although such 
goods and furni¬ 
ture were not de- 
•iroyed ip means 
of the pafiing 
down aP die 
hoaia, fw 
d^isliaMe, iin- 
dcr-1 6eo. i. 
a A, to yield da- 
■mages for the 
deatroction of 
tlw furn.ture as 
w^ll as of the 
house. 


'DY the statute of 1 Geo. 1. st. 9. c. 5. commonly called 
the riot act, it is made felony without benefit of clergy, 
** for any persons unlawfully, notoudy, and tumultuously, 
assembled together, to the disturbance of the public peace, 
unlawfully, and with force, to demolish or pull down, or 
bt^in to demolbh or pull down, any church or chapel, or 
any building for religious worship, certified and registered 
according to the statute of 1 IT. & M. test. 1. c. 18. or any 
dmlling-housey harny atable, or othar out-house (a).” 

And, by another Mcfion of the same statute it is 
enacted, that, " if any such church or chapel, or any such 
building, or any such dwellingdiouse, bani, stable, or 

oubhouse. 


(a) 14 . 
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out-house, shall be demolished, or pulled down, wholly, 1781, 
or ill part, by any persons so unlawfully, riotously, and 
tumultuously, assembled, the inhabitants of the hundred Hyde 
in which such damage shall be done, shall be liable to yield against 

damages to the person or persons injured and damnilied by Cooak. 

such demolishing or pulling down, wholly or in part, and 
such damages shall and may be recovered, by action to be * 
brought in any of his Majesty’s courts of record at fVest- 
minster, by the person or persons damnified thereby, against 
any two or more of the inhabitants of such hundred; such 
action for damages to any church or chapel, to be brought 
in the name of the rector, vicar, or curate, of such church 
or chajiei, that shall be so damnified, in trust for applying 
the damages to be recovered, in rebuilding or repairing 
such church or chapel.” (Tlie damages recovered to be 
levied on the inhabitants of the hundred, in the manner 
prescribed by the statute of £7 Eliz. c. 13. in the case of 
actions against the hundred, by persons robbed.) 

In consequence of the riots in June, 1780 (e), various 
actions were brought on this statute, and in several of them, 
a question arose, how fur the indemnity was meant to ex¬ 
tend ; whether it was confined to the loss sustained in the 
building merely, and the necessary and dirqpt consequences 
of its demolition, or whether it was intended to reach, also, [ 700 J 
such damages as arose from the destruction of furniture, ami 
other property, by the rioters, at the time when they were 
employed in demolishing tlie building itself. In three of 
those cases, special verdicts were found, with the vie.. of 
bringing the question to a solemn determination. One of 
them was an action in the Common Pleas, by Wihnot, or!< of 
the Justices of the peace for Middlesex. 'Ihe two others, 
viz. Maberly v. Seraeaunt, and this which I am about to 
repc)rt, were in the King’s Bench. Hyde was also a Justice 
of the peace, and had been one of the most active magistrates 
during the riots. The defendants, in all the three actions, 
were inhabitants of the Hundred of Ossulston, in which the 
city of Westminster is situated. 

In this case of Hyde v. Cogan, the declaration contained 
four counts, ’riie Jirst charged, That, after the last day 
of July, 1713, (the day from which the act took eficct,) 
and within twelve montlis before the exhibiting of the 
plaintiff’s bill [I], divers persons, to tlte number of twelve 

and 

(c) Supra, p. ^5. mitted.” Tliis providon seems onl 

[l] By § 8. of the riot act, “ no to extend to criminal prosecutions for 
person shall be prosccuU'd by virtue of the felony, yet the above part of the 
this act, fur any offence or otfences form of the declaration is irunied on 
committed contrary to the same, unless an idea that the ai tiun againKt the 
such prosecution be commenced hundred must be brouglu within a 

tviilve months after the offence com- year. Qa. 
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1781. and more being, then and there, unlawfully, riotously, 

and tumultuously, assembled, demolished and pulled down 
livDE part, to wit, the walls, doors, floors, tyling, roof, timber, 
a^ninst ceilings, partitions, windows, window frames, window 
CocAK. flutters, hearths, cliiiniieys, and chimney pieces, of a dwel¬ 
ling-house of the plaintift^ situate and being, S^c. and in the 
said liiindrcd of Ossuhton, of great value, to wit, of the 
. value, 6fc. in conteii)pt of his present Majesty, and to the 
great damage of the plaintiiF, and against the form of the 
statute, whereby, and by force of the said statute, an 
action hud nccnied to the plaintiff, being, the person injured 
and damnified thereby, to recover against the defendants, 
tlien and still being inhabitants of the said hundred, his 
damages, by him sustained by the demolishing and pulling 
down his said dwelling-house, as aforesaid’* 

The second count was for demolishing and pulling down 
part, to wit, Sfc. of a dwelling-house, “ togedier with divers 
goo^, chattels, and furniture, to wit, %'C. (enumerating 
[ 701 j various sorts of furniture, bedding, plate, deaths, liquor, 8ic.) 

then and there being in the said last-mentioned dwelling-house 
of the plaintiff, and wherewith the said last-mentioned dwel¬ 
ling-house was, then and there furnished, in contempt, S^c. 
whereby, 8fc. an action hath accrued, to recover, . his 
damages by him sustained, by demolishing and pulling down 
the said part of his said dwelling-house’’ The third was, in 
other respects, the same with the fii'st, but concluded as tlic 
second. The fourth was like the second, except that it con¬ 
cluded thus, “ to recover, ^c. his damages by iiim sustained 
** by demolishing the said part of his said last-mentioned 
dwelling-house, and the said goods and chattels of the said 
William, then and there being in the same last-mentioned 
** dwelling-house.” 

The cause was tried before Ashhubst, Justice, and the 
special verdict found: That divers persons, to the number 
of twelve and more, Sfc. did in part demolish and pull down 
the dweilir^-hotises of the plaiutifl^ in the second and fourth 
counts mentioned, and that the said persons, being so riot¬ 
ously and unlawfully assembled as aforesaid, did also, “ at 
the same time,” demolish the goods, chattels, and furniture 
of the plaintiff in tliose counts respectively mentioned, then 
being in the said dwelling-houses of the plaintiff in those 
counts respectively mentioned; and, furtlter, titat the said 
goods, chattels, and furniture were not, nor was any part 

thereof 

(2] It is not perfectly clear, from According to the most obvious con- 
ihc penning of th« act, whether it is struction, that number is not ncccs- 
tieccssary that there should have bt en sary to constitute the felony created 
ftrelre or more rioters, in order to t-n- by | 4. 
title the parly injured to this action. 
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thereof destroyed by means of the pulling down and destroying 
of the said dwellin^-honses, or either of them. Tlien there 
was a general assessment of die damages, “ by reason of the 
** pulling down and destroying in part of the said dwell ing- 
“ houses in the second and fourth counts,” at ; a spe~ 

cial assessment for damages in respect of the chattels, the 
goods, and furniture in ihe same counts, at c£B83 3s. ; and 
a general acquittal on the first and third counts. 

Tlic words “ at the same time,” in the verdict, had been 
substituted, by consent, before the argument, on the motion 
of Baldwin, in the room of “ then ai'd there.” 

Hie hnding in the case of Mubcf ly v. Srrgeaunf, was, 
mufatis mutandis, the same as here, except that, instead of 
saying the goods weio not destroyed hy “ means of, it 
was said they were not destroyed in consequence of pulling 
liow )i (lie house. 

Baldwin, for the plaiiitilF, msisted on the authority of the 
case of Radclijje v. Eden, decided by this court in Michael¬ 
mas Term, 1776 [t 14B]; and of B i/mot v. Horton, in which, 
after tw'o solemn arguments, the court of Common Pleas had 
given judgment, the last term for the plaintiff [3]. 


1781 . 

Hyde 
against 
Coo AX. 


[ 702 3 


[f 148] Since reported, Coay. 485. 

[3] 'I'he following is a note of Lord 
houghborovgh*f> argiiineut, in deliver¬ 
ing the opinion of ibe court in that 
case. 

This is an action against two of the 
inhabitants of the Ilundred oi Ossul- 
ston, in the county of Middhsei', to 
recover damages tor the destruction of 
the plnintilT’s dwelling-house, furni¬ 
ture, and garden, by a number of 
persons riotously assembled on the 7th 
of June last, to the number of twelve 
and more. The action is founded on 
the 6'th section of 1 Geo. l.st.2. c. 5. 
The object of that statute is c.\pre«sed 
in the title—“ An act for preventing 
“ tumults and riotous assemblies, and 
“ for the more speedy and effectual 
“ punishing the rioters.”—As a part 
of this general object, by the sixth 
section an action is given to the per¬ 
sons whose houses shall be demolish<.d 
or pulled down, wholly or in i>art, 
against the inhabitants of the hundred, 
who arc made liable to yield damages 
to the persons injured and damniiied by 
such demolishing or pulling down, 
wholly or in part. All those damages 
which may be referred to the destruc¬ 


tion of the. fabric of die house, the 
pluiiiti^' is admitted to be entitled to 
recover ; but a doubt having arisen, 
whether he waseiilitled to any damages 
which did not fall under that descrip¬ 
tion, the jury have lound their verdict 
specially, in these i. -insThat, upon 
the 7th of June, divers persons, to the 
number of twelve v snore, did unlaw¬ 
fully, riotously, and tumuitiioiisly as¬ 
semble themselves together, to the dis¬ 
turbance of the public peace, and, 
being so assinibled, did, then and 
there, unlawfully, and with torce, de¬ 
molish and pull down pint of the 
dwelling-house of the phiintilf, and 
did, at ihe same time, break to pieces 
and demolish, in the suuie dwelling- 
house, the guods und furniture of the 
plaintiif^ then being therein, to the 
value of and then carried the 

same to the public highway, and set 
lire thereto, and totally consumed the 
same: and there is a similar finding 
with respect to the damage done to 
the garden of the plaintifl', viz. that, 
in pulling dmn and demolishing ihe 
durlling-Aoust, they did damage to 
tJie garden of the plaintiff, then and 
there occupied and enjoyed by him as 

parcel 
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1781. paJ'ce* appurtenant 
to, the dwelling-house; 

llrna demolished and do- 

against stroyed the roots.plants, 

CooAK. ^'^®*** plain¬ 

tiff, in the said garden, of 
the value of ^30.—The case has been 
twice argued very ably, and great 
difficulties have been suggested upon 
any construction which the court cun 
. adopt. It has been urged. That much 
inconvenience would arise from e.\- 
tending the provisions of the statute, 
which in express terms mentions only 
, the dwelling-house* to damages aris¬ 
ing from the destruction of things not 
open and visible, and whose value 
cannot easily be ascertained. That 
the act is penal in the greati^t part of 
its provisions, and must be so con¬ 
sidered with regard to those who are 
made liable to the action; persons 
innocent of every thing except a sup¬ 
posed neglect of those exertions which, 
in many cases, would be utfcrly in¬ 
effectual. Tliat the legislature, on 
this account, has guarded against the 
construction contended for on the part 
of the plaintiff, by tying up the da¬ 
mages by words of express reference, 
** tuck demolishing or pulling dowi^* 
which necessarily lead to the considera¬ 
tion of what is described in the prior 
part of the section. That the case 
there described must be, that demo¬ 
lishing or polling down which would 
subject the authors of it to the felony 
created by this statute, and such felony 
can only be committed in the demo¬ 
lishing or pulling down the fabric of 
the house, for if that be left entire, 
the destruction of the furniture, how¬ 
ever mischievous to the owner, and 
whatever intention it may manifest, 
does not amount to felony. These ar- 
guments have great force, and have 
raised very considerable doubts; but, 
upon a full consideration of the case, 
the court has thought itself ebli^d to 
decide* that the plaintiff is entitled to 
ri^over, as well for the destruction of 
like furniture, and the damage to the 
garden, as for the demolition of the 


house itself. The grounds upon which 
the determination turns ore these. This 
statute, though penal in a great part 
of its provisions, and though, perhaps, 
there is something of a penal nature 
in transferring the action from the 
party committing the felony to the 
hundred, yet, with respect to the party 
injured,must be considered as remedial. 
Antecedent to this statute, and till the 
trespass was turned into a telony, there 
is no doubt, that, against the . -i 
actors and theirabettors, the ^ * ■' 

party injured would have been entitled 
to recover damages for all his loss. In 
lieu of that remedy, which can no 
longer be bad, it was thought better to* 
substitute an action against the hun¬ 
dred, in analogy to the antient policy 
of the kingdom, by which the men of 
each district were bound to maintain 
peace and order, and to answer for the 
violation of them within that district. 
The act does not say, that damages 
shall be yielded for the injury done to 
the fabric of the house, but, by the de~ 
noiuhing or pulling down the house; 
and it seemed to be admitted in the 
argument, that, if the destruction of 
the furniture in the house were the 
necessary consequence of the demolition 
of the house itself, the plaintiff would 
be entitled to recover the full amount 
of his loss. If the parties engaged in 
the destruction of a house, had, by un¬ 
dermining it, thrown in the walls and 
roof, so that the furniture was crushed 
to pieces, all that damage, being the 
necessary effect of the demolition of the 
house, must have been made good to 
the party injured, as within the very 
words of the statute; viz. ** injured 
or damniiied by such demolishing 
" or pulling down.*' The act of 
felony, in that case, necessarily pro¬ 
duces the damages sustained. But will 
not the principle extend, likewise, to 
those damages, which, though not the 
necessary consequence of the felony 
committed, yet are clearly the imme¬ 
diate effect of that cause I If, in order 
to destroy the walls, the mob break 
down the waioscotting and the glasses, 

or. 
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Tailor argued for the defendants.—Among other things^ 1781. 
he said, the negative part of the finding distinguished this 
case from bodi the others. 'ITic new I'mdny created hy the 
statute, in the fourtli section, is clearly confined to the de¬ 
struction, 


or, if, by driving a boain or joist 
against the wall to throw that down, 
they break a glass fixed against the 
wainscot, it would be strange to argue, 
that such destruction, not being a tic- 
cm/w’i/, but only an immediate c<»n.se- 
cjucnce of deinolisliing the house, 
should not be repaired by this action. 
The casj might be dificrout as to con- 
seijuenccs that arx.^ neither necessary 
nor immediate : If, for instance, one 
set of rioters had broken in on the 7th 
of Jtine, and destroyed the house, 
leaving the goods in it, and, the next 
day, another party had come ro the' 
house ‘left, and robbed it of the fur¬ 
niture. It is here by tlic jury, 

according to the truth of tlie transac¬ 
tion, that the destruction of the house, 
of lljc furniture, and of the garden, 
was (lone by the same rioters at one. and 
{lie same time ; that the rioters, “ m </<■- 
tlie house, did damage to the 
garden, iSc.” It seems, therefore, to 
be by no meiins any stretch of the ai’t, 
to give it this construction, and the 
condition of the plaintiif wouM not be 
.so good, otherwise, s\ilh re.sjnct.to 
furnitnie, M'- as it was before. As 
to the argument urged, with great in¬ 
genuity,— “ Of the inconvenience 
which must attend this construction, 
because of the uncertainty, in the first 
place, as to what furniture was in th*' 
liou$c, and, in the next place, the still 
greater uncertainty, what the value of 
that furniture was; whereas the 
building is visible, all know what it 
has been, there must necessarily be 
p< rsons qualified and competent to give 
a tolerable estimate of it, and the pub¬ 
lic cannot be liable to much impo¬ 
sition on that account.”-—That argu¬ 
ment has, undoubtedly, a very speci¬ 
ous appearance; but it amounts to no 
more than this, that a case may hap¬ 
pen, where the wise and benevolent pur- 


fraudulent intent. The prt’sent in- 
sUnce, which has brought a great 
number of these csim>s before the court, 
has proved it to be possible to guard 
agiiinst the hund/ed'-s Lein*' charged 
beyond the real damage; tin.ugh there 
might, at first, be some ground to - 
suspect tiiat the imagination of the 
party and his friends would exagg< rate 
the amount of it. in most of the aetious 
that have bei;n tried, the hiS'S in 
sped to furniture has bei’ii caiciilated 
with tolerable precision ; and, if care 
is taken on the part of tlio'-c who are 
to answer fur it (and, from the multi¬ 
tude of cas»s which unfortunately 
happened last summer, it apnears 
that can* may be taken.) there is no 
great* reason to believe, that a jury 
will be deceived by an ovrr-ialeil e.vti- 
mate of the injury wiiich ti e parly 
has sustained in that species oi pro¬ 
perty. . If fraud may be practisi-d, ic 
is a fraud of a n aure open to dr b'C- 
tion ; and, by a reasonable (.ii'genco 
on the part^of i.-.i>e afVertei! tlie 
consequences, tli.’ ciU eta of :he Iraiul 
may be prevented. This is lift like 
the case of an action against tlie hun¬ 
dred, upon a robbery, vilu're tin. value 
rests solely in tlie estimati' of the party, 
and you are obliged to dep-aul on his 
honesty. The argument, iherefoi'e, 
has not such weight, us ai rrr.st it 
seemed to carry witli it. But, if it 
had much more than it has, it would 
not be sutlicient to controul the ope¬ 
ration of the act. in a case which fails 
within its principle. Therefore, upon 
the whole, we are of opinion, that the 
plaintiff ought to have all the dauiages 
the jury thought lit to give : 'I hat he 
is entitled to reco.er fbr the destruc¬ 
tion of the furnitnie, and of the gar¬ 
den, as such destruction is found to 
be the immediate consequence and ef¬ 
fect of the destruction of the bouse, 


poses of the law may be perverted to a and done at the same time, 

Vob. II. X 
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struction, in whole, or in part, of the buildings ihemsclvcs, 
and the sixth section refers to the fourth, and ought not to bo 
carried beyond it. 'I'Ik! intention of the legislature was to 
substitute the relief aj’.ainst the hinidred, for the remedy by 
action of trespass against the individual ofl’endors; the mvY 
remedy against them being merged in the felony. I poii this 
principle, the constiuction must be, that the hundred is only 
to answer for such damaiios as arose fnun the felonious part 
of the offeiiee. The slaliile is to be eonsidero<l as penal, 
not only against the rioters, but against the inhubitnuts oi the 
hundred; for it subjects tiicm to the damages, as a puttish- 
meut for not preventing the mischief. Indeed, to coiistnu* a 
law as remedial in one part, and as penal in another, seems 
inconsistent; and, since this law is, in many res[)ects, so 
highly penal, it ought to receive the strictest interpretation. 
It may be said, that, unless the hundred were to be held 
liable for the furniture, the sutVercr would be in a worse si¬ 
tuation than before, because, now, us the ollender is made 
a felon for demolishing the building, the temedy against him 
for destroying the furniture is also gone. But there are 
other instances of a like sort, where the remedy against tlie 
hundred is not cu>e\tcusi\'e with the lu^s of remedy agaiissi 
the ollender. I'jr instance, in cases of robbery, the luiu- 
dred is not liable if the robber is taken within forty rlays 
after the etime was committed fa), nor, incases under the 
black actff/J, if the ollender is convicted within six months. 
If the contents of a house, furniture, ike. had been meant, 
they would htive been specially inentinued in the :u:t. 

i.ord AIansi-ikld was present, but declined giving any 
opinion. 

W ii.LES, Jmti e, —According tp this verdict, wc must 
consider the demolishing of the goods and the pulling down 
of the house as one transaction, committed at one and the 
same time. I’he jury go still farther, and say, that the goods 
were in the house. '1 hen comes the negative part of the* 
linding ; but that does not state the. destruf!tiosi of tht; furni¬ 
ture to have be^n a .separate act. It was already found to 
have been the same. It wonhl he overturning the goo<l sense 
of the statute to restrain it in the manner contended for by 
the counsel for the defendants. The sixth i.luuse I rather con¬ 
sider as remedial, ft may he said t«> be penal us to the 
hundred, but it is cr-riainiv lenicdiul as li>thc sufferer. '1 he 
words are, that the iuhahitaals of the bundled in which 
.such damage .shall be doj'c, shall la* liable* fo yield damai^as 
to the person or peixoiis injured Ay sue It demolishing or pul¬ 
ling down. What d:iinage.s r 'I’he value of the house is imt 
the whole of the damage. 'ITite fiiriuhire may he worth twice 
as mucii as the building. 7 he d<a:ision of the court of ( 'om- 

mun 


f.*? Kd. l.sf.o c. 1. 28 F.d. 0. 
tr. 1 1 . 37 Id. c. 13. 8 a CO. 3. c. id. ' 


CIO f) (’CO. l.c. C2. 
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rnon Pkns goes full as far as this case, (tlioiigh there were in 1781, 
that case no negative words in the finding,) for it extended the 
remedy to damages out of the house. But in Kndftijfe Hyde 
Edertj there w-as what was tantamount to this negative tin-.iing, against 
for it was not stated, that the house was demolished or pulled CocAsr. 
down wholly or in part, and, if any thing is to be hiipiiedf it • 
is rather, that the house itself M'as not demolished in tliat 
case, at least the windows, shutters, and doors, were only 
specified in the case, and it was not even stated, that the 
household goods were destroyed menns, or in consequence, 
of the demolition of any part of the house. It rather seems, 
that the rioters merely broke open the doors and windows for 
the purpose of getting into the house. In point of policy, the 
coiislructioii contended for on the part of the plaintiff is 
certainly to be preferred, if the case were new', which it is 
not. f think the plainti^ entitled to recover for the furniture 
as well as the house. 

AsiiiiiJusT, Jnslice, — I am of the same opinion. If the 
rlcmolishing of the furniture had been a separate act, I agree 
with the ct)un5scl for the defendants, that it would not have 
been felony, and that the sufferer could not have recovered 
ngaiuat the hundred. But, here, being done at the same 
time, ami in pursuance of the riotous transaction, it is to be 
considered as part oC one and the same a«’t. It W'as not 
a noia'ssary, but it w'as an itinuediute, consequence of the de¬ 
molition of the house. Therioleis got p »ssession of the fur- [‘700' ] 
niUire by demolishing the house. 'I’iie act was so mr.eb the 
same, that if one of tluau had not been in the house, bui had 
reeelveil some of the fcrnitn.v hi tlw' street from the oth r;, ( 
think he woidd havi*. been g’»ilfy of felony, as being com'ciued 
in the liot. 'I’lic two caHcs relied on arc not in ii»y opinion 
to be tli.-i’.ingiiislii'fi from this. 'I'lic purpose of the act is 
remedial, ami thereibre it oUg,iit to receive a liberal con- 
stnicth>n. 

Bur.i.i'.n, ./«*://.'»',-~-The statute is no penned, that the 
words miglil po.s.sihiy ailn.if of two coustr".clions, and, there • 
f<»re, it is materi.il to connich r, \Ahelht''‘ it is jicual or reme¬ 
dial; because there is a well-known (lilievence in the lule 
of construction, as apjdicd to iaw.s of the one sort, and of 
the other. Where they are remedial, thii inter[irclalion is to 
be liberal, .«o as b«'st to apply to the end. But a law may 
certainly be penal in one part, and remedial in another [4]; 
and that is the ca.sr here, 'riiere is no danger of the liberal 
coiixtriiction of the remedial part being exteniicd afterwards 
to tlie penal. The di.-iii}ictioii has been too long eslabli'hed 
for any sip.pre.hen^ion of that .sort. If the clause upon whicli 
thi.s case arises is remedial, which I think it i.*', the most ex¬ 
tensive sense'must prevail; and it was so held in both the 

cases 

[ k] Bones V. Booth, (\ B. M, !<) Dkcht, I tZG, vy^T- 

X'i 
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cases cited at the bar. Radcliffe v. Eden was, 1 believe, the 
first case on the construction of the statute, and it was fully 
considered. Mr. Justice Aston said, the sense of the act 
was, that the damages to v\hich the party offending would 
have been liable, at coinmoii law, should be transferred to 
the hundred. Mr. .///sZ/ce Ashiii rst stated, as a ground 
of his opinion, that the whole was one act, and, my Lord, 
after having given a full opinion at first, added, afterwards, 
“ I do not consider the demolition of the household goods 
“ as consequential, but as part of the act.” A mistaken 
idea, that the case was not deliberately decided, was thrown 
out in the Common Pleas, and produced two arguments in the 
case of IVihnnt v. Horton. It is not possible to distinguish 
either of the two from this, on any fair principle. lu the last, 
Lord Loughborough, in delivering the opinion of the 
court, stated the destruction of the goods, &e. as thei/nwic- 
diate, not the necessary, consequence; so that they did not 
decide, as has been supposed here in the argument for Uie 
defendants, on the ground of the one sort of damage having 
been the necessary consequence of the other. Hic dcvStruc- 
tion of the furniture was not, in cither of the cases, the ac¬ 
cessary consequence of the demolition of the house; because 
it was part of the same act. Tlierc arc, therefore, t\vo 
prior decisions in point; and, if tlie 'question were more 
doubtful, it must be governed by those decisions. But, in¬ 
dependent of authorities, as the clause is remedial, it inu^^t 
receive a liberal construction. As to the supposed difficulty 
there may be in ascertaining' the quantum of damages from 
the destruction of furniture («), such amount is more capable 
of proof than the value of the house, where the state of the 
timbers, 4'c* is often invisible, w'hereas the quantity and qua¬ 
lity of the furniture must Ije known, in most instances, to 
many witnesses; and nothing more will be to be done, in 
these case.s, to estimate the loss, than what is necessary in 
every action of trover for household goods. 

' .ludgineut for the plaintiff ['f 149] [f]. 


fa) This was a topic urged at the [t 1 tp] Pide Mason v. Sjtinsbury, li. 
bar in the argument here, and much R.'E. 22 Geo, 3. and the London As- 
rclicd on in the case of Wilmot v. surance Company v. Sniiishury, Ji. R. T 
Horton. 23 Geo. 3. 4 Cam. A'cacc. H. 25 Geo. 3, 


[p] In Grrastey v. Higginhottnm, I 
Etut. (>3(i, where the mob had pulled 
down and damaged part of the plain- 
tiff's house, by means of which some 
flour of the plaintiff was s^joiied and 
destroyed; and they then proceeded 
to take possession of the remainder of 
^the Hour, pan of which was stolen, 


and part sold out among themselves at 
ail underprice; it was held, that he 
could only rrvover for the diiinugi.' 
done to the house, and that part of 
the flour which was spoiled and des¬ 
troyed by means tlwroof. 'I’liis rase 
d<M'S not appear to have been there 
ciit-d. 
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Stone against Forsyth. 

T SSUE being joined on a plea in bar to an avowry for rent 
in arrear, the cause was tried before Lord Mansfield, 
at Gidldhally at the Sittings after last Hilary Ternty and a case 
reserved,' which stated; 

Tliat j^nn Wilson, widow, being possessed of a leasehold 
estate, for a long term of years, and money aiui goods, and 
having two children, prepared Iter will, (which was set forth 
in the case, in ha’c verba,) by which she gave the leasehold 
estate, and her money and goods, to her executors tlicrein 
named, in trust for her children. The will concluded thus.— 

In witness whereof, I have hereunto set my hand and seal, 
“ the *i7th dai/ of ’ March, 1779^ Wilson. Duly attested 
" by John CiviUh and John Darks.” —^'Ihat in contempla¬ 
tion of a marriage with the defendant, the said Ann Wilson 
had entered into articles to the following effect:—“ Articles 
" of agreement matk the Mth of April, 1771^ between, 4‘c.”— 
That the articles recited an intended marriage betw'een her 
and the defendant, and that it was agreed, that she should 
have all her leasehold estate, money, 6;c. for her separate use. 
I'hat, lor that end, the defendant covenanted and agreed with 
one of the persons made an executor by tl:e will, as a ustce 
fur the wife, that, notwithstanding the intended niairiage 
should take effect, and, from and after the solenini/ .tlon 
thereof, the leasehold estate slioidd be held and possessed by 
such person, and to such uses, us she should, at any time 
during her lilc, limit, give, demise, order, appoint, or dis¬ 
pose of, either by her lust will and tcslamciit, in writing, or 
by any other writing, purporting or intending to be her last 
will and testament, or by any other writing, to be signed with 
her hand, or to which she siiould subscribe her mark, in the 
presence of two or more credible witnesses; that the defend¬ 
ant would permit and suffer her to make such will, or other 
writing, as aforesaid, and that he would permit and suffer 
such toill thereafter to be made, to be fulli/ proved Lp the ex¬ 
ecutors in such will named, and probate of such will to be had 
and taken as usual; and that tlie person or persons to whom 
the said Ann should give and dispose of her separate estate, 
by her will or any other writing that should be signed, scaled, 
and executed, by her, in the presence of two or more cre¬ 
dible witnesses, as aforesaid, should, and might, peaceably 
enjoy the same. Tliat the said will and marriage articles 
were both executed on the same dap, at the same place, and 
before the same witnesses. Tmt the marriage was so- 

X 3 lemnized 
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Frirfay,' 
32d June. 

• 

The \i ill of a 
/fme covert, 
authorized by 
a power in 
lier marriage- 
sctrleiiietii, can¬ 
not be given iu 
evidence, to 
shew A title to 
f'CfiOitjl pro¬ 
perty, till it has 
been proved in 
the ecclc.iablii al 
court. 


[ 708 ] 
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lemnized on tlie 27tli of Jprily 1779, and -dnn Wihon died on 
the 31*7 of Decemherf 1779. 7'hat the said will hail not hem 
proved, but letters of administration of the estate and cfleets 
of the testatrix had been granted to the defendant, miat the 
will had been offered to be proved, but probate was refused, 
only because, upon the face of the articles, the will bore 
date before the articles. 

Tlie qui slion stated for the opinion of the court was, whe¬ 
ther the will was a valid disposition of the effects of the wife. 
If it was, a verdict to be entered for the plaintiff, and vice 
versa. 

This case was to have been argued this by I^ov'cr, for 
the plaintiff, and Mor^tn}, for the di'fentlant. 

iiotver stated the question to be a mere question of pre¬ 
sumption, as to the priority in point of time in the execu¬ 
tion of the two instruments, the will, and tlie articles; for, 
if the will was posterior to the articles, though excciitetl the 
same day, it was then valid and the defendant had no 

title; but Lord MANsriiit.n said, aiiotlier question would 
first arise, viz. whether the court could take any notice of the 
paper called a vritt, till proved in the Kcclesiasticai court. 
Jiower, upon this, contended, that, though called a will, vet 
this, in truth, was not one, in a strict legal sense, hut an ap¬ 
pointment, and, therefore, did not require a eomplia-.iie with 
the rules respi'Cting wills prop«'rly so ealled. lJut his I.ord- 
ship said, it had been settled, that, befon,' y(ni can conic 
into Chancery, on a title to personal property, uiaKr the N\ill 
of a feme c(ivcrt\\\ to whom tlie power of making a will is 
reserved, such will must be proved at the Coimiions; and 
that the same rule must prevail in a couit of law: that, if the 
Kcclesiastical court would not grant probate, the prop! r 
course was to. appeal to the Delegates ["f I .>()]. 

Tlhe Posiea to be ileliveretl to the defen,huilfG]. 


[<&-] S. P. Taylor v. Raim, IL R. 
H. 1 jduH. 7 l\Jod, 147 . In 11 Vin. 
Title Exrcalor D. pi. 1, in marg. this is 
suiiposed to be the same case with SAar- 
' detow \’. Xayhr, 1 6'n/4'. .313, though 
the two rcpoits differ in ibis material 
fact, that in 7 Mod. the will is stated 
to have bet 11 c.vecuted before, in Haii. 
after, the marriage. 

[ 1 1'I'liougli tl)is will was executed 
before lh«.- marriage, yet, as the mar¬ 
riage, if I here liad been no power re- 
scrve.tl b) the articles, would have re¬ 
voked it (a), and it could only be va- 
lid on the. supposition of its being exe¬ 
cuted subsequent to, and authorized by 


them, it must he consider.sl exat ilj m 
tlu: saint' ligiit us if iiutde allt'r th;.‘ 
man ia Of'. 

[f loO] J'idt Ross v. I’.zicr, Cane. 
171-!•. 3 Jlk. 15(). iCo. Hy2. .JcHkuiM 
V. IVhitehouse, li. R. M. 31 Ha 
1 Bur. -131, .Xccoiiliiig to which 
eases and also Taylor v. citetl 

supra, j).708, note [O'], the regular 
course, in cases like this, i.s, for the. 
Spiritual ctuirt not to give probate of 
the will, but administration, witli the 
will,ns a u«>tanieutary paper, annexed. 

[ 2 ] There were several avtiwries on 
the rectnxi, and i-.siies joined on all; 
and, the Jury lisiviug found ftir the 

plaintiff 


(a) Vide Brady v. Cubilt, M. jp (Jco. 3. sitjua, p. 01 to 40, 
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plaintiff on all but that on which tJio 
case was reserved, afterwards, in Tri- 
ttifif Ttnn, 22 Ovo. 3. Morgan obtaincil 
a rule to shew caiisi* why the Master 
should nutalluw the defendant the full 
costs on all the issues. lie conleiitlcd, 
that a defendant or suowant in reple¬ 
vin, is an actor, and to many purport's 
considered in law as a piuinlid'. 'I'hut 
dilfcrent avowries, the.refoi’e, on.i;ht 
to be looked uponasdiflerent counts in 
a declaration, and that when separate 
issues are joined on dili’erent counts, 
and any one of them is found for the 
plaintiff', he is allowed the costs of the 
whole record. I'iJc supra. Butcher v. 
Gnrii, E. 21 0 . 3, p. 6.52. That, 

by § 5. of 4 Auti. c. 16*. if any special 
matter pleaded by virtue of that sta¬ 
tute any df fnu''f/it,/(iia}ti, nr plain- 
til/ >>i shall he judged iusiilh- 

Cieiit on deniiirrer, or found for tlie 
phiintitVor tlemandant on verdict, costs 
arc ^iven; but that it could not be 
iupji(»sed, that, in the s;cneral words 
tit tmilants or tnianfs,'’ were incliiti- 
cd tm iCiuiis or dcj'cndttnfs in replevin ; 
and if tlicy were not included, they 


1781. 


Stone 

against 

Foiisrni. 


ought,upon general prin¬ 
ciples, to have their full 
costs, in such a case, be¬ 
cause, if any one of the 
avowries is found against 
the pluintiir, it shews 
that he had no cause of nct«on. On 
pyednesday the olh’of Jw/o-, 1/82. Wal¬ 
lace and Bower shewed cause.; and 
l.ord MANsFinr.D, Uii,r,r.s, and 
liuLr.Eii, Justices, (Ashuuhst, Jvs- 
ficCf being absent,) were clear, that an 
avowant is a defendant within the 
meaning of Uio act, and said, it had 
always been so considered in the taxa¬ 
tion of costs. 

Indeed if it were not so, tliere would 
be no aiitliority under § 4. to plead 
dilh rent avow ries. 


yidc Cuiin V. Bowles, B. ll. IT. 2 & 
3 Jnil. 4^' Mary where it was hi*ld, that 
an avowant is not a plaintiff within 
the meaning of 3 Hen. 7. c. 10. so as 
to be entitled to costs on the atfirm- 
anc5 of a judgment in his favour upon 
a writ of error. LWlh. 122. 4 Mod. 7. 
1 Show. 13. 165. 1 Salk. i)5. 205. 


Doe, Lessee of Sir William Gibbons, Bart. [ 7io ] 


against Pott and Others. 


'I'liesday, 
Sotli June. 


u 


y PON an ejfclment, tried before Lord Mans riF.Li>, at it a lord of* 

'' the Silliugs for jMiddi.ksex, a ease was reserved for mortgage 
the opinion of the court, the inateriul part whereof was as afic^ 

fotiovx t.:- « purchase 

Ry lease and release, dated the 29 th and 30th of March, of^'he'ilmnor)** 
1761, the manor or lordship of 67f/?/irc//, with the rents of and take-.ur-’ 
assize, rents of the freehold and euatoinary tenants, and all 
rights, privileges, and appurtenance.s, to the .said manor be- they shall enure 
longing, and divers freehold hinds, and also the manor of 
IS/tepcolls, alia^ Hammonds, with the rights, members, and and a scUUtnrnt 
appul tciiance.s thereof, and divers freeitold messuages and 
lauds, were, for a valuable consideration, conveyed by the mortgaged to A. 

trustees 

equity of re»- 

demption of surrendered ropyholds.—If a mortgagor devises the mortgaged premises, and 
afierMaiiU pays ulV the mortgage, and the inort.-j'/.ee t-onveys the legal estate to a triistt*e intrust 
foi the mortgagor, luvh a transfer of the legal c^ale shall nut operate at a letucattou of tl^r 
will. 
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17$1. trustees of the Earl of Dunmore deceased, to Sir John Gib- 
horn, and his heirs. By indenture, dated the 2d of April 
Doe ' follow'ing, Sir ./o/zi? Gibbons mortgaged all the aforesaid pi'e- 

agaiiist mises to the ssiid trustees, for the term ^)f UKK) years, for 
Eott. securing £\0,6o() and interest, being the .sum he was de¬ 
ficient of paying for his original purchase. By lease and re¬ 
lease, dated the 7th and 8th of April, 1755, Sir John Gib¬ 
bons mortgaged in fee, to Agatha Child, the manors and 
premises so purchased by him as aforesaid of and from the 
trustees of the Earl of Uunmore, and therein particularly 
mentioned, for securing o£2(),(XK) and interest, out of which 
sum the c£'H),00() and iutere'st, due to the Earl of Duamore’s 
trustees, was paid oft', and the term of lOCO years assigned, 
by an indenture, dated the said 8th of April, 1755, to a 
trustee for die better securing the .£20;()(K), which was not 
j>aid at the time stipulated in the mortgage. Between the 
time of this last mortgage to Mrs. Child, and the year 1767, 
Sir Joh7i Gibbons purchased .several copyhold teueuicnts and 
lands, (being part of the premises in ipu htion,) held of the 
manor of Stunu'cll, and the customary tenants, of whom lie 
purchased them, surrendered U:em into du; hands of the lord 
of the said manor, by the rod, (some into the hands of Sir 
John himself, uiKi> sonic by the hands and aco ptiiwe of tlie 
stew'ard of the said manor;) unto the said Sir John Gibbons 
(who was describtd in tlie surreiuU-rs as loid of the said 
manor of Stuitvcell,) his heirs and assigns for e\er. ■ By b ase 
C 711 ] and release, datcd^}Il the 17th and I8lli of April, 1755, cer¬ 
tain freehold mes.suages, laiid.s, teiicinents, and hcreditann nts, 
situated in Stanwell, were sold and convcy«:d t»j Sir John 
Gibbons, and all and eingulur the said last-mentioned ine.s- 
suages, lands, tenements, and pi*emises, were,, by lea.se and 
release, dated the lyth and 20th of April, 1/55, mortgaged 
in fee to Airs. Child, for the further securing the .£’2n,0(}0. 
By lease and release, dated on the 3()th and .31 si of . In^nsl, 
1771, in consideration of a marriage then iiUeiuled In'twceii 
tlic lessor of die plaintift, (the eldest sou of Sir John Gib¬ 
bons, ) and his now wife, and of her marriage portion,—(after 
reciting that Sir John Gibbons was seised of all that the 
manor, or reputed manor or lordship of ISlanzcetl, and of the 
manor of Shepcotts, abas Hammonds, and of die capital 
mesMiages, and of divers other messuages, mills, lands, tene¬ 
ments, and hereditaments, which he purchased from the trus¬ 
tees of the Earl of Munmore, subject to a mortage thereof 
made by him to Agatha Child,) —Sir John Gibbons con¬ 
veyed to William ouUer and Joseph Pickering, in fee, all 
that the manor or lordship of Stanwell,- widi the rights, inein- 
bers, Jurisdictions, privileges, rents of assize, rents of the free¬ 
hold and custonwy tenants, and all other the appurtenances 
thereunto belongiiig, and also all that the manor of Shepcotts, 
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alias Hammonds, with the rights, members, and appurte- 1781. 
nances thereof, and all and singular the messuages, lands, 
tenements, hereditaments, and premises therein partionlarly Dos 
described, and are the same premises which he purchased of against 
the said trustees of the Earl of Dmmore, and wliich were Pott. 
convey^ to him \>y the indentures of the 'iOth and 30th of 
March, 1734, and also comprised in the mortgage to the said 
Agatha Child, of the 7th and 8th of April, 1735, to seciire 
an annuity of .£1000 out of the same to the lessor of the 
plaintity, during his and his father's joint lives, and to the 
intended-wife of the lessor of the pluintiA; after the death 
of her said intended husband, as her jointure, and, subject 
thereto, to the use of Sir John Gibbons for life, remainder 
to trustees to support, i^c. remainder to the me of the /es- 
sor of the p/ainlif for life, with several remaindtirs over, 
and the ultimate remainder to Sir John Gibbons in fee. On 
llie C2d of November, \11% Sir John Gibbons made his will, 
whereby, after reciting the last-mentioned lease and release of 
the ;30th and 31st of August, 1771, he devised the reversion 
in fee of the said manors of Sfatm'ell and Shepcotts, alias 
Hammonds, and alt the lands, heieditaments, and premises 
which he purchased of the trustees of Lord Dumnore, de¬ 
ceased, to Dr. Erasmus Saunders, (since de<Jbased,) and ./t>- [ 712 ] 

si’ph Piehering, in fee, upon certain trusts and to certain 
uses not mat«n'ial to be stated. The will then recited, that he 
had made seven;! \ery considerable pui'chases of several other 
real e<itates at Stnivssell aforesaid, and elsewhere in the *'ame 
county, since the purchase of his said manor of Stanu'ell, 
and other premises therein before mentioned, made of sh.e 
trustees of the Earl of Thmmore, and he, thereby, gave to 
the said Dr. Erasmus Saunders, and Joseph Pickering, and 
tlieir heins, all other his messuages, lands, hereditaments, and 
real estates at Stanweil, or elsewhere in the said county (of 
Middlesex,) with their appurtenances, (except such parts 
tliereid' as were inclosed within his gardens and park.) in trust 
to sell and dispose? thereof, and. with the money arising from 
the sale, ^o pay and discharge ail principal and interest due 
on any niortgtige?s, or other incumbrances aj’ecting the said 
estate, and, from and after payment thereof, to apply tlie 
residue of'such purchase-monies in paying and discharging the 
fortunes therein before given to Ids younger children. jVt the 
time when Sir John Gibbons made his will, the manors of 
J^taHudl and Shcpcolts, alias Hammonds, wefe in mortgage 
to Mrs. Child, as before stated, and all the copyhold, pre- 
niises before mentioned were purchased by him attei the mort¬ 
gage made to Mrs. Child. By least? and release, dated the 
1st and 2d of March, 1776, in coiLsideration of the sum o(f 
J!*ZO,000 (Mrs. ChilAs mortgage-money,) paid to the {)ersona 
then entitled to the same^ by BuUer and Pickering, the trus¬ 
tees 
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1781. tecs in the inarriiige-settlemcnt of the lessor of the plaintiflT, 
all the said inaiiurs, and all the other messuages, lands, te« 
X>oB nenients, and hereditaments, contained in the said mortgage 
against of the 7th and 8th of jlprilf 1755, and purchased by Sir 
Pott. John Gibbons of tlie said trustees of the Earl of Dunmore, 

, were, at the request of Sir John Gibbons^ and of the lessor 

of the plaintiif and his wife, released and coniirined to tlic 
said Jin/ler and i*/i7ce/i//g, and their heirs, to the same uses 
and trusts ashy the marriagi^-scttlementof the 30th and31st 
of Augustf 1771, '>ere limited concerning tire same, freed 
and discharged from all ('<'|uity, terms, |>rovisoes, and condi¬ 
tions, of redeinptioii. Ily lease and release, dated on the 
same days respectively, and made between the same parties 
with those lust mentioned,—after reciting that the 
and all interest hurl been paid, and that, thereliy, the pre¬ 
mises conveyed for better securing tlie payment thereof were 
become relea.>cd and discharged,—all and singular the capital 
[ 713 ] messuage, and all other messuages, lands, tenements, here¬ 
ditaments, and premi?..'s, in the lease and release of the lOtli 
and 20th of Aprils 1755, mentioned, were duly granti^d, 
rcleasetl, and conveyed to the use of the said Joseph Pirkerin>r, 
his heirs and assigns, free from the proviso of redemption 
contained in thif release of the 20th of Apii/, 1755, in trust 
for Sir John Gibbons in fee. Sir John Gibbons died in Jnne, 
1776, without revoking or altering his will, greatly indebted 
to many persons by bonds; leaving the h ssor of the plaintiff’ 
his heir at law: And the surviving trustee itndi r the will, con¬ 
ceiving himself entitled to the premises contained in llu; dif¬ 
ferent surrenders herein before mentioned, and also to the 
freehold premises contained in the lease and reiesise of the 
17th and IBtb of ApiU, 1755, had agreed to sell the same 
to pay Sir Johns debts, but the lessor of the plaintiff als<» 
conceiving himself entitled to the same premises, he hath 
brought ^is ejectment fur the recovei^ of tiic possession 
thereof. 

Upon this case, the questions stated for tlie opinion of the 
coiiit, were; 

1. Whether the lessor of the plaintiff, as heir at law of 
his father, or as tenant for life in possession of the estates 
comprised in his xnarriage 'Scttleiiicnt, is entitled to tlie pre¬ 
mises contained in the said suricnders ^ 

2. Whether the lessor of the plaintiff, as heir at law of 
his father, is entitled to the premises contained in the lease 
and release of the 17th and 18th of u4pei/, 1755 ? 

On Tuesdayf the 19th of ./««<*, the case was argued, by 
Lawrencef for'the plaintiff, and WUson, for the defendant. 

The {urgiimeuts for the plaintiff were to die following 
effect. 

1st Question.-^n tliis part of the case, it was contended; 

1. That 
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1. That the copyhold lands passed to Sir IVilUam (iibhons 
for life by the terms of the maiTiagc-scttlemcul; <»r, ‘i. That 
they wen' not comprised in the will of Sir J.tlni (ilbhousj 
and, Uiercfoie, descended to Sir in his Iie.ir at 

law. ]. Tiie copyhold lands were parcel of the inunur of 
Stanwellf for they are stated to have been lield of the ma¬ 
nor, ami, in coutf inplation of law, cnstoinary lands held 
of a manor are parcel thereof. The fniehold interest is in 
the lord, for which reason the copyholder cannot pri!scriho 
in a que estate. The forms of convei/aiiriiigf as well as tho* 
oi'pfcadi Hg, prove the same position ; for copyholds pass hy 
surrender to the lonl, and, from the nature of a surrtn'.ler, ii 
can only be made to one who has a higher interest in the 
estate than the person wlwi surrenders, 'i'lie copyhoith'i* is, 
in point of law, only tenant at will. 'Fhest; copyhold lands, 
therefore, passed by the original and subsequent dj'''ds. The 
words are certainly snillcieiitiy comprehensive to inelnde 
them; for they not only mention “ manor or lorddiip,” Out 
also “ ail rights, privileges, and appurtenances thcreuuio 
Ix Joiiging.” Sir Joint Gibbons, as inoiigtig ir m pos.ei- 
sion, could do no acts to injure or diminish the, securi-v of the 
inoiiga-^ee; though he might do such as shoind tend loiter 
advantage. 1 le might take a smT 'iidor, or aif esc*h«':»i, f >r the 
beiKiit of the inoitgagt e. So it is seUied, that if one v. 'so 
“ has a manor di'vise it, and, afier, a Icitancy esclicat, tiiat 
*■ siiiili pa*o by llio devise as part of the manor j” Jhaitew. 

( ulx“. [a), i'lie sunemlers to Sir Jo/nt Gibbons were the 'nerc 
<U'lermin:itlons of estates at will in parcel of the manor luort- 
ga;o <{ ti) ' !r.s. C'/<i/r/. 'Hic lands surrendered became, after 
tite Mirivuvier, part of tlie nu>rtg '.ged prcjuises conipriaeti in 
the dectis of Ihv- 7th and fctth of jp?J, I To 5, and in the ina,- 
riiige-£et.t!c.nenl of Sir IVilUam Gibbons; and, ilicieforo, 
after the ivdemptiju of the moitgage, and the ifeatli of Sir 
John, thi'v \es;,'vl in Sir II iJiiam as tenant for tiie.—'J. Rnl, 
if the cop.r. sl.ouid think the settled estate coni'.ned to such 
lands as '«• ./k'’,// had at flie time of the first mortgage to 
Mrs. ( hi id, Sir lYiUiani will be en.titled to tlicni as heir at 
law, if tlu-y did not pass by the will. ISow, by the wiil, no- 
thing is ilevitcd but a rcccrsion in the manors, and the Irec'uohl 
estate, (exclusive of the manors,) \, inch be purchased atter- 
wards. 

Q.d Question. —‘Thore arc also two gionnd^upon which Sir 
fr7//m.‘;«’s claim to the neehold purchase*; of his father may 
be supported.-—-1. The psirpose of the second devise was to 
pay oil mortgagi's and aiher mcunihrancis alb cting the land.<, 
and which were a real lien, and would be a charge up.ai them, 
into wUaUwer hands they might come. Now, aftei the mort¬ 
gage on the freehold purchase was paid ofl’, thore w ere no 
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incumbrances on the freehold estate, that would have followed 
it into whatever hands it came. 'Fhe testator is not staled to 
Jiavc left any bonds which w'oiild adcct the land. Before 
the statute v.f />’. Sf M. c. 14. lands in the hatuls of adevisee 
were net liable to bond-debts, and, since the statute, it has 
been held ** that a bond is not a lieu ujson the laudPar* 
.s/ofTC V. Jf errwji (h). Jf an heir at law sell the lands, a bond- 
creditor cannot follow them. 'rhe mil pose of the devise to 
the tixisiees being, therefor.;, fulfilled before the testator’s 
<]<.':uh, lilt: dovi.se itself became vokl.—But, 2. If this con- 
.struction should not he adopted, still, an event happened after 
the making the ’vill, by which that part of it wliich relates to 
the freehold purchase was revoked. It is an established rule, 
that, if the nature of a testator’s interest is altered after the 
devise, such ahiratiou operates a.s a revocation in law pfo 
taafo. Tims, if a man, seised in fee, make a will of lands, 
and, afterwards, make a feoffment, or levy a fine, to tlie use 
of himself in fee, though he is in of the old estate, yet this 
is a revocation. 1 UoUe's Jhr. (il4, (il5. Now, in this case, 
at the time of the will, the legal estate was in Mrs. ChUd, 
and, after (he will, was transferred from her, and conveyed 
to Pickering, and, though the equitable interest may have 
remained tiie sdnie after the conveyance to Pickering, yet, 
(here having been an alteration in the legal estate after tli* 
will, that shall operate as a revocation; for it was dclerinined, 
in the case of the Earl of hincoln v. Roiis (a), that equitable 
and legal estates, as to implied revocations, stand upon the 
same footing, and are governed by the same rules. 

For tlie defendant, the substance of the aigumcnts was 
as follows: 

1st Question. —1. All the interest which Sir John Gibbons 
had in the manor of Staiiteeil at the time of the first mort¬ 
gage certainly passed by the marrbge-settlement, to the lessor 
of the plaintiff; therefore, the freehold interest in the whole 
passed; but the copyhold interest did not pass, because that 
was not in Sir John at the time of the mortgage. The copy¬ 
hold intere.st i.s a distinct permanent thing, taken notice of by 
the law, and was, in this case, in divers i>erson.s distinct from 
the lord, at tlie time of tlie niortg^c. As soon as the mort¬ 
gage became forfeited, Mrs. Child had an absolute estate in 
fee-simple in the manor, or freelioidpart; and Sir John, from 
that time, was only her tenant at will. Under those circum¬ 
stances, the surrenders were made to him in fee. It is not 
tine, when a tenant of a manor, either for a leaser estate, or 
ill fee, takes, by surrender or forfeiture, a copyhold estate held 
of the manor, tliat the copyhold is thereby extinguished, 
and blended in the manor. In the first case, the qualiii^ 
holder of the manor cannot extinguish it; for, if he lets i* 


("AJ Cnne. Ttin. IT 18. 1 Ff.Ca. 140. Pari, Cates 154. S, C. 1 Eq. Ca,. 
(a) Dorn. Proc. T, 1 6*p5. Hhote, 4i I, 412. 2 i'rcm, 202. 
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for wars by indenture, it will still cciitiniie deiniseable, as 
copyhold, by the reversioner. In the otl-er casi-, / e. where 
lie is tenant in fee of the manor, he exlin^utjh the copy- 
hold by granting it out by a deed or conimon-hiv' conveyance, 
for, after that, it woulil lose an esscnli:;! (jiiaiiiy of e.»py- 
hold, because it would not have coelinued ocniisi by 
copy of court roll; but, in i/tn/ c.'ise, till he do»,s, the <op;- 
li'ild iuteivsl only contiim''s suspended, and it may be ..;,r:inied 
out again as copyhold. If Sir./(»////. (iihbom had laid no in¬ 
terest in the manor at the times of the surrenders to him ; if, 
for instance, Mrs. Child had, before that time, taken posses¬ 
sion of it by ejeetinent, he might have compelled her to ad¬ 
mit him as tenant of llie surrendered copyholds. Being le- 
naiil at will under her, at the time the copyhold interest was 
suspended, he could not admit himself; but, as soon as his 
tenancy at will should have ceased, by a severance of tlm pos¬ 
session of the manor, and of the copyhold, he could have 
obligt.d her to admit him; and she w'onhl have been entitled 
to all the incidenlal services from him. This doctrine it 
clearly explained in / Vem /ic’s Case fflj, and in that of Co- 
m’iibie v. liiiskif (h). —C. If these copyhold lands are not 
comprehended in the settlement, they must be considered as 
having passed by the will. There arc certajnly words sufli- 
cient for that purpose, viz. “ All other iny messuages, lands, 
“ hereditaments, and real estates.” That general words tike 
these will puss copyhold, as well as freehold, lands, has often 
bieJi determiiiwl [ i]; as in Acherley v. Vermn (c). and Due, 
i.i'iiiee nf Pale, v. Davt/ (d) [2] [f I o 1]. 

It 
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(a) U. R. M. 18 cV 19 FA. 4 Co. 
■Jl. //, b. 

(b) n. R. E. 38 El. Cro. El. 459- 

[ll The woiJs of the statute of 

'27 E.l'Z. c. 4. § ‘2. against coviiious 
and fraudulent conveyances, are, 
“ hinds, tenements, or oilier heredita~ 
“ ments lakiitsoever." In the Laxe of 
JS. Pr. p. 108, edition of 1771*^ a case 
is stated, where A/<7/<’0Tt'c, Justice, said, 
that copyholds are not within those 
words; but, in Doe, I,essee of IFatson 
ortliers,v. iloutled^*', H. R. M. luCeu. 
3. [ 1152] Lord said, that 

dictum was of no authority, nud ought 
to be rejected ; and Aston, Justice, 
said, he remembered a case, where ge¬ 
neral words of that sort had been held 


to comprehend cn* yiiobL. Tlic court,- 
liowever, in thur l uoc, J' slved it mi>tht 
be understot.J, tii.it they g.ivc,no deci¬ 
sive ojijiiion on the point. 

By 1.3 E!h, 1.7- ^ 2. conjinijsiouers 
of bankrupt are autlioiii cd to dispose 
of “ all the biiitlirupi's lunds, faumaits, 
“ or /tereddinnfufs, as xi'ell < or 
“ customaru hold, as fsvehold,” by 
which it slmuld seem, tliat the legisla¬ 
ture. at that tiino, thought tlie general 
wttrds as applic;d>!e to copyhold as to 
freehoM, 

( cj (Hanc. Jf. IC/Gco. 1, 9 ^lod. 68. 
10 Jiod. .518. Cam ;;81. 

(d) B. It. M. 15 Gio. 3. 

[2] That case w.-is as fvdlovvs: UlL 
tiam Davy, by his will, dated April, 


[t 13l] Since reported, Covip. J58. £t A52] Since reported, Cuzp. 705. 
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It is true, these copyholds were not surrendered by Sir 
John Gibbons to the use of his will, but he was in a situa¬ 
tion, with rcjrard to them, at the time of making his will, 
which rendore*! that impossible; for he was tenant of the 
manor itself, umier Mrs. Chifd, and could not surrender to 
himself. Rut it will not be deniedj that the copyhohls were 
descendible, and, if so, they were devisenhle ; those terms be¬ 
ing cornyitible, according to the doctrine in Sc/u-in v, Sel- 
K'iii(n), as stated by Lord Mansfield, in delivering the 
opinion of the court in Roe v. Grijlilhs (b). 

Question. —1. '^I'he argument drawn from the word 
** incumbrances,'’ in the devise of the freehoUl lands, loses 
any effect it might (Otherwise be imagined to have, when it is 
considered, that the object of the devisti to the tru''lce was 
not solely to pay the debts; for the residue of the money 
arising from the sale is directed to be applied to the payment 
of the younger children’s fortunes, am! that trust is not [ire- 
tended to be yet satisfied. This supersedes the necessity of 
showing what however seems pretty clear, viz. that “ olbcr in- 

cnmhrnnccd* 


17 S 7 , and attested by three rTiine^scs, 
after several general and specific flc- 
vises, and legacies, made the follow¬ 
ing residuary dc^ise; “ And, as to 
all the rc'-t and residue of my < state, 
of what nature, kind, or quality so¬ 
ever, I gi\e and bequeath the same un¬ 
to my brother PVitliam Pate, his heirs, 
executors and administrators, accord¬ 
ing to the nature of the respecti’.e 
estates.” On the ifiih of il/wi/, 
the testator purchased, and was 
admitted to, a copyhold estate, in fee, 
at Hampstead, and, at the same cdiirt, 
surrendered it to such use as he should, 
by his last will in writing, limit and ap¬ 
point. On the ISth of November, 
ho made a codicil, attested by three, 
witmitscs, reciting, that he had made 
his will in 176*7, by which he had de¬ 
vised certain fee-farm rents, and now, 
by this codicil, he gave tho.se rents to 
Mrs. Davy for the term of her na¬ 
tural life, and gave her the house at 
Hampstead for life, i, c. and some other 
' ipccilic legacies, and then followed 


this clause ; And I do raff!}i and 
“ contlnu all and every the gifts, de- 
“ vises,and bequest), contained in my 
“ said will, except what 1 have lu're- 
by altered ; ami I <lo ilesir,*, tliat 
“ the present writing may be annexed 
“ to, accepted, and taken, as ii co- 
“ dicil to my said will, tt* all intents 
“ and purposes.” At the tinu- when 
the will was made, be had no copy- 
hold lands. The question was, if those 
acquired afterwards passed by the will. 
The court held, that they did ; that 
the words in the will were suflicient to 
pass copyhold propt'rt), and that the 
effect of th<! cod.i'. il wa.s to operate as 
fi republlcaiion, and to bring the will 
to the date of the eodieil [‘tO"'], and 
for this they relied on Ae/uriy v. Ver¬ 
non, repormd by Comyn^, as an autliu- 
rily in point. 

(a) Ji. R. M. I Cco. 3. 2 Rarr. 
1131. 1 Blncksi. 222. 251, 

(h) Pi. R. M. 7 C'co. 3. 4 Burr. 
1952.196*2. I Blacksf. 0*05, 6o6‘. 


[c?'!-] f?opyhold lands pun hased af- Af. 24 f/eo. 3, 1 Tcim, Rep. i35, & 
ter ibc making of a will, do not pass Cam, Scuce. 
by such will. Spring v. B/Us, 1). R. 
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“ ciimbrmices’* must be construed to include bonds.—2. As to 1781, 
the supposed implied revocation, Sir John QibbonSy at the 
time of tlie will, liad only an equitable estate ; the legal in¬ 
terest was in Mrs. CV//7t/. In like manner, at his death, as 
well as during the intervening period of tune, he had but an 
cqnibiblu esUile. The legal tide had been shifted from Mrs. 

ChUJ to P/VAtv/rtg, but the eqnilnhU title, had remained un¬ 
altered in the testator. Now, llnit a will is not revoked by the 
mere change of a trnslee, was dijeetly atid solemnly decided 
in the court of ('hfnH cn/, on a re-hearing, and after full ar¬ 
gument at the bar, in a recent case of Unflv is others v. FuU 
larlon(r) ; theeircunisiaiices of which ea'«e were these : IVil- 
Inna l\atlSy by his wdl, dated the lith of .l/t///, 17 (i 2 , de¬ 
vised all his real estate in He) k-hire, U> <Trtain trustees, and 
their heirs, to the use of the lirst and sec-aid sons, and first 
and sei'ond daughters, succe'-ivcly, in s riel a- itiement, with 
remainder to his own rigln h. iis. On *hu '-'t>th of J'ebruari/, 

17tit, he made a codleil to this will, rn i'iii.r. i! at, since the 
pidilication thereof, he had «ontrarted wldi the Duke of 
Kin''sf,in for the purclia'C of i-ortain luiuis in Huckitn^hnni^ 
shire, and, thereby, directed the ti ustet s and executors in his 
will, out of the residuum of his personal estate, to pay the 
pnrehase-money, and, on payment iln’rcof, »e directed, that 
tlie said purelia.srd premises should be conveyed, settled, and 
limited, to the same uses, and on tiic. same trusts, as by iiis 
will he ha<I limited, and deeJared, his estate in 

.li-'rksliiie. Afterwards, the testator /./w.m’/, t.-omplealP'Mhc 
pnreha.H' referred to in ihe codicil, and took a conveyance 
<if the puichased preiulsis, to cev{a;n trusovs therein nan'-d, 
in fee, in trust for himself, and his bein', soon after which 
he died. The bill was brought by the yonngt r cliildren, to 
have, (inter afia,) the irnsta in the will and codicil carried 
into execution, a.s to the new' purehased esiato. 'I'ho ?tfaster 
of llw Ho/is having omiUed to give any directions as to that 
point, the case came cii, by j)elitioii and apprut, lu'fore the Lord 
CiiANt:Fi.Lou, and the qnc.slion was, \\hether the convey- 
inice oi the new purchased lands lo tlic trustees, subsequent 
lo the will anil codicil, was tiot, pio tanto, a revocation 
thereof? 'J'he testator IVaLts, at the time of making tlie co¬ 
dicil, the thing being in fieri, was in the natn.^e of a mortgagor, 
and the Duke of Kiin^ston a trustee for him. Afterwards, 
before his death, tlie iev;al eslalo v- stod in the new trustees. 

Yet Lord Bathi'ust decreed, ih.al there was no revocation, 
and that the trusts should be carried into execution [d* 1 53] ; 
relying much on the general jniipositiun laid down by Lord 
Hardvvickk, in runwts v. Frc. >iuin(u),vk, “That, where 


[ 7\9 1 


a man 


CO Cane. T, I i Geo. .3. Ca) Cane. 9 Nbc. 1751. 3 ^tL 7-11. 

[f 153] dde (IrniilnH v. (ireenhili, 74.'k 

Cmc. U. 1711 . 2 I'vrii. bjj). 
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** a man haa an equitable interest in fee^ in an estate^ and 
" devises it, and afterwards makes a conveyance of die legal 

estate to the same uses, this is no revocation.”—lliat case 
of Watts V. Faltarton is decisive, being indeed stronge than 
the present, for even the equitable interest ha<l, there, been 
in some degree altered. 

Laxcrmcey iii reply, insisted; 1. With-regard to the copy- 
hold lands, tliat it was sufficient for his argument, that Sir 
John Gibbons \V2iS lord of the manor, in possesion at die 
time of the surrender. That he meant to benefit the manor, 
not to keep the cop} holds distinct. If that had been his in¬ 
tention, he w'ould have purchased them in another person s 
name. He also contended, that, though it was true that the 
setdement referred to the mortgage, yet, if alt the words 
were taken together, there was enough to pu.ss copyholds 
purchased after the mortgage, though they should be held 
not to be sul^ect to the mor^ge. But if they should not 
be thought by the court to pass by the settlement, still they 
could never be included in the will, since, after disposing of 
the reversion of the manors, and quitting that subject, it re¬ 
cites that he had made considerable purchases of other real 
estates, and then disposes of ** all other his messuages, lauds, 
** words c^arly calculated to exclude every thing belong¬ 
ing to the manors. As to the freehold lands, he said, the 
case of Walts v. Fullarton was contrary to that of the Fail 
of Lincoln v. Rolfs, and seemed a very extraordinary deter¬ 
mination ; for that, at the time of the codicil. Watts, had 
no interest hi the land afterwards purchased of the Duke of 
Kingston, and notliing but a mere claim. 

iXrd Mans FIE Ln said, in equity, tliey considered 
duch a contract as that recited iii the codicil in Watts v. Ful- 


larton, as compleated, so as to make the seller a trustee, 
and the. buyer cestui que trust ; that, if the {larties had (Hed 
before any conveyance, the heir of Watts,.{}\ud there been no 
devise,) would have taken the land, and the e.xccutors of the. 
Duke of Kingston, the money. 11 is l^tordship then asked 
Lamrence, how tlie heir at law could maintain an ejectment 
for the freehold lands, as the legal interest was clearly in 
Pickering ; to which he answered,, that he coiiceiveil it to be 
DOW settled, that the title of a mere trustee shall never be set 
• up to keep the cestui que trust out of possession. 

[ 7S0 ] Hie court toqk time to consider till this day, when Lord 
Mansfield delivered their opinion, as follows: 

Lord Mans field, —Except Mr. J ustice Bu lle r, —who, 
for private reasons of connection witii one of the parties, has 
declined giving XQy opinion,.and has had no share in our deli- 
berations,—we arc all clear in the ophiion I shall now deliver. 
Hiii eiectment is brought to recover the possession of two 

denominutiuns 
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denominations of land ; i. Certain copyhold or customary te- 1781. 
nements ludd of the manor of StaimelJy which were surren- 
dered to Sir John GibbonSy prior to the settlement oii the Doe 
marriage of his son, the present lessor of the plaintiff; and, against 

2. Certain freehold lauds which were purchased and mort- PoxT. 

gagctl in fee, hy Sir John, then, after the settlement, devised 
by will, and, after that, the mortgage upon them paid off, 
and a conveyance of them made by the mortgagee to a trustee. 

I will take tliciii separately; because the questions concerning 
tbcm are entirely different, and independent. 

1. As to tlie copyhold tenenients, the facts, in substance, 
are shortly these : --(Here his Lordship stated the material part 
of the case, as far as concerned the copyholds, and said, he 
thought, under tlic word ** manor,” all the consequences and 
incideuts would have passed, which, in these, as in all the 
common dragnet conveyances, wv re specifically enumerated.)— 

The question, on this part of the case, is^ whether these co¬ 
pyhold tenements go to Sir / ViUinm as tenant for life under 
the settlement, or whether they pass by the will j and we are 
clearly of opinion that they must go to the uses of the set¬ 
tlement. To go by steps ; After tlie mortgage, the mortgagee 
in fee had a right to the manor and every thing held of it as 
parcel thereof [f I ]. In notion of lure , the mor^agor was 
only tenant at will, or, at most, from year to year. He had 
the lowest estate possible. In equity, he was lord of the ma¬ 
nor, subject to the charge upon it; but he could do nothing 
to weaken the security. Iii both views it is clear what he 
could do in cohscquence of the surrenders. He had tk op¬ 
tion, if he had been absolutely tenant in fee, either to con¬ 
tinue the copyholda as parcel of the manor,—by grant Mig 
them out again by copy of court roll, because tlie custom 
is not broken by their merely having continued in tlie lord’s 
htmd, but they .may, notwithstanding, be alleged to have 
been demised and demiseabie, by copy of court roll, which 
is all that is necessary,—or to sever them from the manor, by [ 7^1 J 
any counnon>law conveyance, as a lease, i^c. But the ma¬ 
nor being moitguged in fee, he could not sever them, because 
that would have diminished the security; for the mortgagee 
had a right to the services, quit-roots, escheats, forfeitures, 
and other casualties. If we consider his legal interest, being 
only tenant at will, he could not sever the copyholds. The 
argument is stronger on the settlement, for the surrenders had 

then 


[f i] So in Roe v, Wegg, 6 T. R. ments, parcel thereof, which were sur- 
708, it was held that where the lord rendered to him, those tenements passed 
of a manor devised it by will, and af- by the wUl. 
torivards purchased copyhold tene- 

voL. ir. 
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then been made, and all is included in the settlement, so that^ 
after that^ he could not sever, in respect of the settlement. 
Tlie next consideration is, had Sir John any idea of severing 
the copyholds ? Did he mean to do it by his will ? It is plain, 
on the face of it, that he did not; for, after reciting the sct~ 
dement, he devises only the reversion of the manors, and does 
not mention the customary lands. Tlien, he devises “ all 
** other, his messitages, lands, hereditaments, and real cs- 
** tales.” Tlicrefiire qnai'unque vih, we are clearly of opinion, 
that Sir William is entitled to the copyhold tciicineiits; be¬ 
cause, 1. They were settled as part of the manor, and could 
not be severed by the will; and, 2. If they could have been 
severed by the will, that was not done. 

2. With regard to the freehold estate, the facts arc as fol¬ 
lows :—(His Lordship then gave an abridgment of the case 
as to what concerned the second tjuestion.)—'flicse lands are 
claimed by the lessor of the plaiiitdf in this ejectment, as heir 
at law to his fattier. The objection to this is, that he cannot. 
recover them in ejectment as heir at law, because, (inde* 
pendent of the devise,) by the lease and release of the ist 
and 2d of March, 177^, they were conveyed in fee to a 
trustee, and the legal estate is in sudi trustee. It is answered, 
that this is indt^, primd Jade, true, - but that it has been 
settled for years, that a mere trust estate shall not be set up 
against a cestui que trust [+ 154]; and, the conveyance to 
Pickering having operated as a revocation of the devise of 
these lands, he is a mere trustee for the heir at law. Now, in 
the first place, the rule only b, (and I hope it is so understood,) 
that the trust estate shall not be set up in an ejectment to 
defeat the cestui que trust in a dear case. In such a case, 
where the trust is perfectly clear and manifest, the rule stands 
upon strong and beneficial principles, because, in ejectment, 
the question is, who is entitled to the possession. But, if 
the trust is doubtful, a court of law will not decide upon it in 
an ejectment. It must be put into another way of enquiry. 
But, in the second place, there seems to be no doubt here, 
that the person having the legal estate is not a trustee for the 

heir 


Vide GoodtUlev. Knot, B. lessee of Brhtou'e v. Pfgge, B, R.E, 
B. E. 14. Geo. 3. Coxcp. 43. 46*. Lade 25 Geo. 3. 1 7'erm Rep. 7 -'> 8 , «• faj. 
V. Uoljhrd, B. R. E. 3 Oeo.3. Jjowof Rut, ctrfc Doe, lessee of Ifudsdni, v. 
N. iV. Ed 1775. p. no. Butterfield v. Staple, B. R. M. 2!) Geo. 3. 2 Term 
Heath, Ji. R. H. 23 Geo. 3. Rep. 684 [r 2]. 


fr 2] See also Doe d. Bovserman v. text, that the legal estate in a trusti'e 
urn, 7 'T. R. 3, Roe d. Reade v. cannot be M‘t up in ejectineut against 
JUade,S T.R. Ii3, Mu\ Doe V. IVroot, the astui que trmt, is lucutioucd as 
6 East. 132, where the doctrine in the long ago repudiated. 
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lieirat law. Sir John GibhoHSf at the time of the devise, 1781. 
had merely the equitable fee in him. Mrs. Clnld was his 
trustee. Then, on payment of the mortgage money, she con- Dob 
Yeyed the legal estate in fee to Pickeringf which was merely agiiinst 

transferring it from one trustee for Sir John to anotlier; and 1 PoXT. 
luiow of no determination, or case, in which a bare change of 
a trustee has been held to revoke a will. On tlie contrary, ‘ • 
Mr. Wilson cited a very strong case where it was held, that 
it does not. All revocations, which are not agreeable to the 
intention of the testator, are founded on artiticial and absurd 
reasoning. The absurdity of i.ord Lincoln a case is shock¬ 
ing. However fi'3], it is now law. But here, quAcunque 
rid data. Sir WilUam cannot recover diese freehold lands; 
for, 1. 'I'he trust is at least doubtful, which is sufficient; but, 

2. We think the will as to tiieni is not revoked. 

'i’he Postea to be delivered to the plainuff [1]. 


[ij Because he was cutithHl to recoverof the premises. 


Grant against Astle, 


Tue>day 
fi6th June. 


^pHIS w’as a writ of error, from the coifrt of Common 

PleaSt on an action of assumpsit by Astlej as'lord of the tiic‘adm?Hiw to 
manor of Great Tay^ in the county of Essex, against Grant, 
for the lines assessed by the lord, oti Grant's admission to any count'iTth* 
eight dift’creiit customarv tenements. '^The declaration »n- »t»te 

sisted of three counts. ^Ote hrst stated, that Adle was lord thoug^rt^* 
of the manor; That the eight tenements—^enumeratingid othm state se- 
describing them particularly, with their names, and the names arrenUKdaT^ 
of the different parts of which each consist^, where there mages, and 
were different parts of the same tenement w'itli distinct names, 
and the number of acres wliich eacn tenement, or its different error .—a court 
parts, by estimation contained)—were, and, for time imnte- 
inoriai, luid been, parcel of the said manor, and customary ue hmo. 
tenements of the said manor, demised and demiseable by copy 
of court-roll of the saut manor, by the lord of the said manor, [ 723 ] 
or by his steward, or deputy steward of the courts of the same 

manor 


[f 3] Lord Mansfield used similar doctrine of revocation by subsequent 
expressions with respect to the Earl of' conveyance, by Ashhurst, J. in Good* 
J.mcoUi\ ease In Roe Gri^thit, 4 title v. Otwaj/tJ T, R, 4i20, and I B. «5* 
Hurr, 1460, and they arc rcturred to P. 5/(1. 
as a strong authority, in support of the 


Y2 
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' 17 SI • manor for the time being, to any person or persons entitled 

to take the same in ft e-simple or otherwise, at the will of the 
Grant lord, according to the custom of the said manor; and that 

against within the manor there was a custom, that every customary 

Astle. tenant, upon liis admission to any customary tcueniciit, parcel 

of the manor, by the lord or his steward, or deputy steward, 
should pay to the lord, a reasonable sunif to be assessed hi/ 
Mniy or his steward, or deputy steward, for a line for such 
his admission to such customary tenement: It then stated 
eight several admissions of Grant, by the deputy steward, to 
each of the eight customary tenements respectively; 'i'hut the 
Jirst was of a large annual value, viz. of the annual value of 
c£'23. 8s. 9^/. and that A^le, at the time of the admission of 
Grant to this first tenement, did assess or appoint the sum of 
17s. Grf. as and for a fine, for his admission to that te¬ 
nement, to be paid by Grant to Astle, at the messuage calhtd 
the Guildhall, in Great Tai/ aforesnid, being the place where 
the courts fur the manor were usually holden, at ICl o’clock, 
A. M. on Thursday, the 20th oiAugust, t\\cn next ensuing; 
Tliat tlie said 0^46. 1 7s. 6d. was a reasonable sum of money 
to have been paid to A.dle by Grant, fi)r his admission to 
that tenement; and then an assumpsit by Grant for the 
] 7s. Cul. ; Hicn similar separate allegatitais with regard 
to the several fihes of £4. lOi.; £‘i. 12s. (id. ; c£l 1. 18s. Or/.; 
£3. Os.Od. £\. 10s.Or/.; £7. 10s. Or/.; and t'24. respec¬ 
tively, for the seven other customary tenements [1]. 'riie 
second count stated. That, “ whereas Grant, afterwanls, to 
wU, Sfc. w'as indebted to Astle in the further sum of 
£98. IBs, 4r/. for a certain otherJine due, and of right pay¬ 
able from the said Grant to the said .dalle, as lord of the 
manor of Great Tay, for the said Astle's admission of the 
said Grunt, at his special instance and request, to eertain 
other cmtomarif tenements, paretd of the said manor, to b<; 
held by the said Grant and his heirs, of the lord of the said 
manor, at the wilt of the lord, according to the custom of 
the said manor, by certain rents, services, and customs, there¬ 
fore formerly due, and of right accustomed, 4fr‘.” and then an 
[ 724 ] assumpsit for the said iast-inentioned sum. 'J'hc third count 
was for £ I0(J. paid, laid out, and expended. Grant pleaded 
the general issue, paying, at the same time, t'H4. bs. Kr/. into 
court; and the cause came on to be tried, before A.siiiiur.sT, 
Justice, at the A.ssizes for the county of Essex, wlicn a general 
verdict was found for A.stle, with £’98. 18s. 4d. damages, sub¬ 
ject to the opinion of the court of Common Pleas on a 

case 


[I] Some of the counsel spoke of errors, as consisting of eight counts, 
wlmt U here called the first count, and there being right separate assumpsits 
was so described in the assignment of alleged. 
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case reserved [2]. Tlie court having, decided in favour of J781. 
^Astle, he rcniittcd the .£84. 5s. Sd. upon the record, and 
took judgment for the dilference. Grant then brought this Giiant 

writ of ejTor, and, (besides several oh the first count, which, against 

not having been insisted on, I omit,) assigned the following Asti.f.. 

errors *[ 725 ] 


[2] 'I’hc rase reserved stated. That 
A-sllc was lord of the said manor of 
which the tenements nu ntioned in the 
decl.injtir»n were parcel, and that the 
same were held cd' Asllc, as lord of the 
said manor, by copy of eourl-roll, at 
the vtill of the lord, according to the 
custom of the said manor, and t/iat ihc 
^fine teas arbitrary; That Grant had 
craved admission, on the death of his 
father, and \v:is accordingly admitted, 
in fee, t<» all the said copvhold lene- 
inents, upon uhich admission, a line of 
liS*. W was assessed; That the 
said fine of .t’ys. 18.v. \(l. appeared to 
be two jears impioved value of the said 
tciH’inent'. to which Grant was admit¬ 
ted, aftei d« ducting for 

the qnit rtnt't^ which were .tT. 9*- lOt/. 
a year; That .f.vt/c hail not deducted 
any tiling out of the said line tor/«//f/- 
ta.i ; 'I’ll.it Grant liad paid £8 t. Us. 8d. 
iiii(> eoini u|ioii the common rule. 

'I’iie ij'ie-tion stated, upfin this case, 
ivas. win tin r the lord of the said ma¬ 
nor was hound to allow any sum of 
mone) for hmd tii\, out of the said 
tine. If he was, a non-suit was to btf 
eiiten il; if not, the veidict to stand. 

After the case hud been argued at 
the liiir, Loi'il 1.i)U!ihlwroU};/i delivered 
the opinion of the court, to llie follow¬ 
ing elh-ct: 

I.Old lA}Vghborou!>fi,-^‘ This question 
Vvas truly consi«lered ns of great con¬ 
cern to the public at large. It has 
uiiilergone a very tlelilxrate esumina- 
lion, and we are all of opinion, thi.t 
the lord of the manor is not bound to 
make any deduction, for the land-tax^ 
out of a fine due for admission on a 
descent, which is tin' present case. 

‘ 'I’lie grounds whicli led us to this 
•letermination lie in a very narrow 
coinp.i-s. 


‘ In the Jirst place, the land-tax is 
annual,and, however prubahk its con¬ 
tinuance may be, then- eaii be no le¬ 
gal presumption as to the lutnre inten¬ 
tions of the legislature, and there can 
be no deduction, by anticipation, of an 
uncertain future burthen. 

‘ In tlic«aw/rf place, the tax, though 
comnioiily called a tax upon land, is 
not, ill its nature, a charge upon the 
land. It is a t.ix upon the faculties of 
men, estimated, first, according to 
tiu’ir per'ioiial estate, secondly, by the 
officis they hold, and lastly, by the 
land in their occupation. 'I'he land is 
but the measure by which the faculties 
of the ivrsoii taxed are estimated; and, 
where it is intended by the legislature 
that (he burthen should not ultimately 
rist upon the pi rson charged, a power 
of dedu< ting is given him by the. act; 
as in the case of n and (;;her cer¬ 
tain outgoings. But no ueuiictioii is 
allowed for liius, wl.i. h are uncertain. 

* In liie last place, this chti.i) being, 
now, and there being nopreudeiit nor 
instance to support it, the usage of al¬ 
most a century is a strong proof, that 
no such deduciion ought to be made, 
and ainuuiils to a conlomporarv and 
permanent exposition of the land-tax 
acts, in favour of the lord. 

‘ Thise arc the reasons which have 
vvtighed in the opinion of the court, 
to determine this case in the iiuinncr 
1 have stated. 

‘ But the subject having led to much 
curious uiul interesting enquiry into the 
natuiv of copyhold estates, and the 
progressive advancement of the rights 
(>1 the tenant, I wish to .state a few eir- 
cum.staiices that have occurred to my 
observation, for the in.iccuracies of 
which lunly am ansvYerahle. 1 do it in 
o.-dcr to excite the investigation of per- 
.'J 'sons 
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17 SI • errors on the second count. 1. Tliat no title vius alleged, nor 
did appear, to be vested in Aslhf to entitle him to a fine 
Grant upon the admission of Grant; whereas, by the law of the 

against land, a title ought to have been stated, whereby he claimed 

AstXiE. the said fine. 2. That no custom or prcscripticm vvas therein 

•tated or alleged, whereby such a tine as uas thereby claimed 

could 


sous more able and more dilig»'nt; par¬ 
ticularly of those who arc acquainted 
with the antiquities of this country, 
as well as its laws: and I wish it may 
have the effect of engaging the atten¬ 
tion of the plaintiff in the present 
cause, w'ho, I am sure, is very able to 
make an enquiry of the nature I am 
going to point out. 

‘ Copyhold tenures are agreed, by 
all writers, to be more ancient than 
the Norman government. In some of 
the most approved authors, the copy¬ 
hold tenure of land is derived from 
the state of viHmage, which now hap¬ 
pily forms a very obseiire titk> in the 
law*. It is supposed, that all copy- 
holders wore originally villeins, and 
that, by the mitigation of villenage, 
and the progress of enfranchisement, 
the estate grew, by degrees, to be more 
free and permanent, till it came into 
the condition of a copyhold. 

‘ 1 cannot help ihnjbting whether 
that deduction is not founded in mis¬ 
take. The circumstance wliicli first 
led me lo entertain the doubt is, that, 
in those parts of Germany liorn whence 
thcAflions migrated into England, there 
exists, at this day, A species of tenure 
exactly the same with our copyhold 
estates, and that there exists likewise, 


at this day, .i com pleat state of rillen- 
age; so that both stand together, and 
are not one tenure growing out of an¬ 
other, and, by tlegrees, assuming its 
place. In EMit Ericzcland, the duchy 
of Brumwieh, ami other northern parts 
of Gertnany, there arc villeins in gross, 
and villeins regardant, with the same 
rigour which our law formerly knew. 
There are also copyhold tenant*-, who 
are freemen, but whose estates arc 
alienable only by lieence, ami are 
transmissible by deseciu; and, in both 
instanres, they must pass through tlic 
courts of tin* lord. Nay, in the an¬ 
cient seat of tlnr .1iigloSa.rons, there 
exists, at this da^*, that peculiar de¬ 
scent to the youngest son, which we 
call Bnrough-Ettgiuh; of which the 
name shews the original. 

* What I have stated I found in a 
very accurate treatise of German law 
by Sclchoto, one of the professors- of the 
university of Go/ringew, entitled, Ele~ 
“ menta Juris privati Gernumiri'* 

‘ 'J'liis seems siillieicait to negative 
the idea that enpyhidders sprang out 
of \illi-ins. In England, villenage has 
eeased, and copyholds remain; hut 
here, as in other countries, they both 
prevailed at llie same tinie[K IJ. 

* ll is nut dillitnilt to conceive, that, 

whenever 


(f l] The inference derived from this 
irate of property in Germany, appears 
a very inadequate ground for wjcc’ting 
the opinion found in our own highest 
legal authoriti<%, from the earliest 
times, that copyhold tenure is derived 
t'rom villefiage. Does it necessarily 
follow, that even in the pan of Ger¬ 


many here alluded to, the same pro¬ 
cess has not taken place? May not 
those eopyluddens in that country,wlio 
me now trcemim, have becuinc'so by 
the gradual initigutiun of their basa 
tenures established by their laws, in 
the same manner that the concessions 
and indulgencies of the lords of ma¬ 
nors 
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could arise or become payable. That it appeared, “ that 1781. 
one gross sum had been assessed, and was claimed as a fine 


whenever a«ricuUure became an object 
of respect in the nortliern ami western 
parts of Europe, lluise who :ippli< d 
thf'inselves to the cultivation of land, 
though inferior in point of dignity, 
would be equal in point of freedom, to 
thu«e whose only profession was arms. 
'J'he copyhold tenants were husband¬ 
men; their persons were free; and, in 
that respect, they were as much above 
the villeins, as, in point of conse¬ 
quence, they were inferior, in a inili- 
mrv age, to those, who had arms in 
their hands. Their lands were held 


of a lord who could defend them, and 
who, in return for that defence, was 
entitled to certain profits atk.1 advan¬ 
tages, founded upon paction express or 
presumed. 

‘ A fine to be paid on the change of 
a tenant is almost a constant incident 
of a copyhold estate, and it does nut 
seem to have been long before the end 
of the reign of Queen Elizabeth, that 
courts of law interposed to moderate 
the exercise of the. lord’s right to a 
line, where the custom had left the 
amount of it uncertain; for it is pn.'tty 

remarkable. 


nors have, as we arc told, grown into 
law in this country, under the denomi¬ 
nation of the custom of the manor; 
while some remuiti in their urigmal 
staUr of pure villenage, as they did 
formerly in this country? 

It appears clear from Liftletmi's ac¬ 
count of copyhold and villenage te¬ 
nures, sect. 73, and seq. and l/ij, 
and .w'f. that the same iuterinediaie 
state of amelioration of base tenures, 
was then subsi.sting in tliis couiiiry. 
It is indisputable, that the simple 
tenure in villcMiage once existed to a 
givat extent; it also existed very early 
in a mitigated slate, as described by 
liruclon, under the denoiniiuitioli of 
villein-socage, of which the services 
were certain and limited, though base 
in their nature. Is it not then most 
probable, tiiat tenure in villenage has 
grown lito copyhold .tenure, through 
the inediuin of sucli gradual miriga- 
tionsr 'J'liis is the account given by our 
best writers, Co. Cop. §3*.?, and there is 
no other liistory to be given of the fate 
vif the U'liures lit pure villenage; which 
ceitaiiily did exist, and have not been 
abulislied at any fixed period, or by 


any precise law, as the military tenures 
w'ea' ut the restoration. If the villein 
tenures do not exist in the shape of 
copyholds, vvliert aiv we to look for 
them, or how to account for their dis¬ 
appearance? it seems too much, 
therefoie, upon »his ingenious specu¬ 
lation, drawn froiu observations in a 
foreign state, not conclusive in them¬ 
selves, to give up lisc authority of our 
own law writers (who, living much 
more near thi* lime, were likely to be 
much better judges of the fact), 
ami tlic evidence of our own history 
and antiquities: for there certainly 
exist many manors in the country, 
of which the records arc preserved 
for four or five centuries, w hich exem¬ 
plify distinctly the change of the villein 
tenure into the copyhold, by the com¬ 
mutation of base services into specific 
rents, either in kind, or in money; us 
well as by furnishing instances, appli¬ 
cable to lands now clearly copyhold, 
of the difi'erent incidents of villein 
toiuiiv (such as fines for residing out 
of the. inauor, for marrying a daugh¬ 
ter, once existing in full forge, 
and gradually falling into disusa. 


Y t 
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17S1. “for divers distinct and separate cmtomarif tenements; 

** whereas, by tlie law of the land, separate and distinct tines 

“ ought 


remarkable, that a question on this 
subject was depending in the 3(ith and 
37 th of Qt.een Elizabeth, in the court 
of King’s Bench, and in this court, at 
the same time.: you will find it in 
1 Rolle's Abr. & 07 , and in the. con¬ 
temporary reporters. The question 
was this: under what circumstances a 
refusal to pa\ a fine should amount, in 
a court of law, to a forfeiture of the 
copyhold estate. 

* It was contended, upon the part of 
the, lord, that the mere non-payment of 
the fine assessed would amount to a for- 
tiriture. 

‘ That proposition apjx'ared too 
strong, even in u court of law; how¬ 
ever, the court of King’s Bench, in the 
36lh of Elizabeth, held, that, after the 
demand of a fine by the lord, anci, the 
refusal of the tenant to pay, though 
the fine should be unn’asonable, the 
estate should be forfeiti'd. 

‘ This court, a term or two after¬ 
wards, in the case of Jackman v. Hail- 
desdott, reported in CVo. Eliz. 351 , held 
that, in such case, there was no for¬ 
feiture. The court of /ww”’? lUnc/i, 
(as has been Just stated,) had held the 
contr.ivy, but the opinion of ihis coiiit 
prevailed; and, in the IJil of l'.Hr.a- 
beth, in the case of Hobart v. Jlam- 
nwnd, reported in 4 t.'o. ‘27> b. tlie 
couit of King’s A, referring to the 
case oi Jackman v. Ilodtiesdun, in tli^: 
Common Picas, \uried their id«a, and 
held, that the refusal to pay an unrta- 
sonable fine was no forfeiture of the 
estate, l-'roin tin* manner in wliich 
the report of that case is stated, and 
the anxiety with which the Judges siip- 
]>orf the ]ii'o]) 0 ‘<ition, one would be a)>t 
to conchnle it bad not been of great 
antiquity. 


‘ A few years afterw'ards, in the 6th 
of King.7«we.v, in /riZ/uar’s Case, 13 
Co. 1, this point again occurred, and 
the law' was not then taken to be so 
settled, as for the court simply to say, 

“ the point is so,” but the n*port states 
a great deal of reasoning and argu¬ 
ment to support the position, that the 
Judges not only might, but ought, 
either upon the facts appearing upon a 
demurrer, or upon e^idence to go to 
a jury, to determine, what was a rea¬ 
sonable fine; and, in that case, the 
court hold, that txeo years \alue wu*t an 
unreasonable fine. 

‘ Thus then the matter rested ; the 
fine was to be assessed b) the lotd; 
and, whether it was reasonable or un- 
i-easonable, was a question for the con¬ 
sideration of the court and jury: and 
it would obviously be subject to niiieli 
fluctuation and uncertainty. To prove, 
upon a trial, the annual improved va¬ 
lue of land, and then to calculate how 
much of that value should be paid for 
.a fine, was likely to he attended with 
so much dis»alisfaction, tliat recourse 
would frequently lie had to the court 
of Chanccni, which had always relieved 
against the foifeitiire, ami taken upon 
it'-vif. without a jury, to «letennine 
what should be a rcasonalile line. 

• l,ord KeejH-r C«i 1 «t/y, in the 5th 
of Charles I. and again, in the I'Jth 
of the same reign, (1 Chan. Rep. IS. 
or Cto.Ui), and ibid. 51. or ‘)6. (Z>), 
hi Id, that one year’s improved value 
was a reasonable fine—guarding tin* 
dierec*—that om* year's value should 
not be counted a. fine certain, but re- 
fi ralile to the iliscreliiai of tlie court. 
wliethiT it was reasoiiabie, and that the 
p.iyment was lin n direcUd, becuii.se it 
was reasonable. 

‘ In 


(tj Mifldltton V. Jackson. 


(b) Pophranw Cancastc 
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“ ought to be set and assessed upon each several and respective 1781* 

“ tenement [f 155].*' 

IVood, 


‘ In the of Cliftfl:’! II. in the 
year l()77. Lord Notiin^iham, in tlie 
case in ti lirp- in Cfiiin. 1:55. (f), held, 
that hvo years value '.vas a reasonuble 
line; ami, at the lime of this determi- 
nation, in l(i77> two years value was 
not a much higher laiymont. than one 
year’s value hatl been at the tiino of 
J.ord Covetiln/’s ilcterminatien. The 
interest of money had been reducid, 
and, from that and other causes, the 
value of land had risen. One years 
value miglit be nearly as large as an 
nliijifot pari of the selling price of land 
in the 5th of 1. as two years 

value at the time of Lord Nottinf^/ifnii\ 
determinati jii. Fioin that time to the 
present, lln* idea of two year’s value 
being a reasonable fine, in the case of 
a line arbitrary, for, in the more pro¬ 
per phrase, nrhitrnhlv, (i/),) has prevail¬ 
ed uniforinly, and the adhering to this 
rule has b«‘cn a matter of ver) great 
convenience, though it (‘annoi be said 
to be a inaiter ot strict justice. 

‘ Two years value, the interest of 
money lieing six pvi'CtHt, as at the 
lime of Lord 7ioffiHg/nt»i’'i determina- 
li.in, i*! a much larger proportion of 
the selling price of a copyhold estate, 
than the .same, number of years pur¬ 
chase, the interest of money being at 
five, and four per cent. But to follow 
the variations of price, would create 
c onfusion in this property, would oc¬ 
casion a depn'ciation of it, and is not 
the true interest of the copyholder. 
Public convenience, therefore, that 
groat source of law and justice, has 
established the authority of the rule 
laid down by Lord Nutthig/iam ; and, 
it is to be observed, that the decision 
was not above eighteen years prior to 
the first liind-tax act. From that time 


to the pri'senl hoi:r,uiit an instance can 
be found, wliefe tlicre has everjjceii a 
deduction fiom tln‘ two years value, 
ttheii li.xed as the utmost amount of a 
fine,) upon account of the land-tax. 

‘ It seems, therefore, to me, much, 
better for the interest of copyhold^ te¬ 
nants, and fur the public advantage, 
as tlii're is a great deal of that pro¬ 
perty in liie kingdom, that the fine to 
be paid upon the renewal of a copy- 
hold estate should be strictly kept to 
that sum which has subsisted now 
above a century, namely, two years 
ini]»rovefl value, without any deduction 
except for quit-rents, which can hardly 
be called a deduction, for the lord 
must allow that which he has received, 
or IS to receive.’ 

[t L56] The follo'viii" case has been 
since decided, IS. R. 11. 24 Geo, 3. 


WiiiTi-iKLo V. Hunt. 

Assumpsit, for cnpYhold fines. The 
declaration cnr.taiiu *. (besides several 
special counts, in the. common form, 
for so manv linos assessed on several te- 
nem<*nts,) a f.ynvral indebitatusOisump- 
sit, as follov s: 

And whereas also the said defend¬ 
ant, afterwards, 4’C. being a tenant of 
divers other customary tenements, par- 
c«d of the said manor of, <!}-c. was in¬ 
debted to the said plaintiff, then and 
still being lord of the said manor, in 
.i‘78. .5*. for reasonable fines due and 
payable by the said defendant to the 
said phiintiff, for and on the adniissiuii 
of her the said defendant, according to 
the lu.agc of the said manor, into the 
said last-mentioned customary tene¬ 
ments, with the appurtenances, to hold 

to 


Cvj Morgan v. Scwlamoix, 


(El- 351. 
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17 81 • Wood, for tlie plaintiff in error.— LaWf for the defendant 
error. 

Ghaxt Wood insisted, .that tlie second count was bad, and that, if 
against so, as the verdict was general, the judgment must he rc- 

Astle. versed. — 1. In order to support this count, he said, a great 

many circumstances, essential to entitle the plaintiff to iuain> 
^ tain his action, must he presumed and supplied by intend- 

I 72^ ] meiit. 1. There is no allcgatioii of any custom to take fines, 

and, without such a special custom, no fine is payabit*. 2. It 
is not alleged, that tlie tine was reasonable. 3* It is not 
stated how it was assessed. 4. Mor how appointed to be paid. 
5. Nor that the defcndaul had notice before the action brought. 
a. It is nut sufficiently .shewn, (hat the tenements are ctipy- 
hold, for they are not allcgetl to have been demised and de- 
miseable from time imuieinurlal, &;c. Tliey are, indeed, called 
ciistoniaiy, but that they may be, and yet not copyhold, nor 
subject to the payment of tines upon admissions. It is not 
denied, that indebitatus assumpsit will lie for a copyhold 
tine [3] but all the circumstances just mentioned are 

necessary to raise the assumpsitf and there is no case in which 
the court has presumed so many things, even after verdict.— 
Upon this head of objection he cited Moore y. Lezt:is(a), 
which was an ar-tion of assumpsit^ and the declaration con<. 
tallied two counts ; in the first, die consideration of the as¬ 
sumpsit was, that the plaintiff had done the defendant multum 
et gralmimuM benejiciumf in the second, that he had done 
him tmdta benejicia. 'JTiere was a general verdict; and mo¬ 
tion ill arrest of judgment, because neither of the considera¬ 
tions 

fo her, her heirs and assigns, for ever, Toucht^iox the plaintiff.—Ilvod, for 
of (he lord of the said manor, by the the defendant. 

rents, customs, and for the liullcr. Justice, said, the question 

same customary tenement f-a merly due, was only, whether a general indebitatus 
and of right accustomed, uijii, being so assumpsit will lie for copyhold fines, 
indebU'd, 4'C. \ and that it had been expressly decided, 

'I’he defendunt demurred Wcially; that it will, in a case of Tbe Duke of' 
and assigned fur causes of lienuii rer; Devonshire v. Craddock, C. H. H. *17 
That it was not alleged, that me tene- Geo, 2. 

meiits were, from time iinnminorial. Judgment for the plaintiff, 

customary tenenumts demiseabtb, <^c.j [3] It was solemnly decided that 

That it was not allegiHl, that, Within sumpsit will lie, in the case of Shuttle- 
the said manor, there had Iwen a cus- xeorth v. Garnet, cited infra, p. 729, 
tom to pay a fine on admission; u'liat by the opinion of Dolbcn, Gregorif, ami 
it was not shewn, by whom the amis- Epres, .Instices, against that of Holt, 
kion w'as made, nor that anp aHsessment Chief.Justice. 

vmmade; 'I'hat the custom of the fha* So, a general indebitatus as- 

nor was not si't out, nor how many fines sumpsit will lie for tolls, B. R, II. 2/ 

' wemiue, and what esieh fine amouat- Gro. 3. 1 Term Rep. titti. 
cd to, nor how the same were asscssen, faj B.R, E.‘21 Car. 2. I Fentr. 
nor what fine was due each ten^ 27. 
meiit. ^ 
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tioiu were sufficient, especially not the last, for tliat some par¬ 
ticular service ought to have been alleged; and the court held 
clearly, that, notliiug being particularly expressed in tlut con¬ 
sideration of the second promise, and entire damages being 
given, the phiintiiT could not have judgment. He also cited 
Elkin V. PVaste/l(h)f where, upon a writ of error, the court 
agreed, that land could not be intended to be copyhold, but 
must be so alleged.—13ut, 2. He contended, that there was 
another objection, which was divisive, viz. that assigiuni us 
the third error on the second count. He said he took it to be 
rjuite settled, that there cannot be one gross line for several 
distinct teiieiiu'nt.s[r 2]; and it was impossible to read this 
count and nut to sec that the line was for divers tenements. Tlic 
wonls are “ a certain other Jine," and “ certain other cus- 
“ toman/ tenements not “ a certain other customary tene- 
?nent." 'I'his must mcuii more than one tenement.' It goes 
on farther, and slates them to be held by “ certain rents, ser- 
vices, and customs;” and, if there is a plurality of rents 
and siTvices, there must also be a plurality of holdings. In 
the iirst count, the words customary tenements, are manifestly 
used to express .several distinct tenements, and there cannot 
be a better way of explaining the meaning of one part of the 
declaration, than by comparing it uith the*other part.—On 
this head, he relied on Hobart v. Ifammond (c), where it was 
expressly resolved, that, when a copyholder has .several lands 
held by several services, by copy, there the lord ought to 
assess and demand the fines severally for every parcel 'hicli 
is so sovcially held; Taverner v. CromteeU (d); and Hitch v. 
fl allis, before Bi.ackstone, .Justice, at the held i^ s -’ws 
for the county of Cambridge, 17 Gi’o. 3. 

I^nrd Mansfield desired Law to ennhue himself to 
Jf ooifs second objection. 

I'pon that point, Law said, it ought to be considered, 
that, here, die objection was made after the verdict, not on 
a demurrer, or at the trial, as in the case of Hitch v. Wallis^ 
in which case the plaiutifF would have given evidence of one 
gross consolidated fine for divers tenements. ''Hie court in 
this case will give to the word “ tenements,” such a sense, if 

possible, 
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1781. 

CJhakt 

against 

Astlu. 


72P ] 


(b) B. R. M. 14 Jac. 1. .1 Buhtr. 77.Q» by the name of Dalton v. Hant- 

230. momt. 

(c) B. R. M. 42 Sr 4."> El. 1. Co. (•:) B. R. T. :() El. 4 Co. 27, a. 
27 . b, S. C. Moore, 622 , and Cro. El. 


[f 2 ] When a tenement has once tinct tenements, notwitlistanding it is 
been held by two, as tenants in com- held afterwards by one person. Attree 
moil, it remains divided into two dis- v.Scutt, 6 East, 4,76. 



729 

1781 . 

Ghant 
Asl'i l. 


I 


• f 730 J 


CASES IN TRINITY TERM 

possible, as will support, rather tlian overturn the count. 
“ 'renements,” as delmecl \nCake Lillldon(e), means, unj 
“ corporate inhcriiances/’ or any “ inheritances issuing out 
“ of those.” ft may stand for messuages and lands, anti, if 
you translate the sign into the thing, the declamtion will lun, 
** certain odicr customary messuages and lands,” which would 
cert.tinly be sutheient, as the tine may be suppo.sed to have 
been :i.‘>st.'.'sed for one cop hold estate composed of different 
)>:)rt.s, a.s liouses, arable ground.s, Sir. As to the words, 
** rents, services, ^r.’’ in the plural, one copyhoUl estate may 
be held by several different sorts of rents, and strviees, to he 
paid, and peiformed, at different times. In ShuttlvKoith v. 
Garnet, as reported in .several diilerc-nt books (/>;, the decla¬ 
ration was on a general indelnfntns assinnpsil for u Jine, pay¬ 
able on the death of every loid, and as.sessed on the defendant, 
as tenant guorundiim enstamnrioram tenementarum (c). and, 
upon a motion in arrest of judgment, it was determinid tl.at 
the action lay [.J] [‘iCs']. So, in the case of I'/ie of 

lliclerv. TrimU't (d), nhcre—on a general demurrer to an 
action of assumpsit for petty cu.stoms, in which the declara¬ 
tion contained two counts, the iirst setting out a prescriptive 
right, and the scctnid being u general indehitufus assumpsit, 
for a certain suift due for petty customs—the demurrer was 
over-ruled, and WiLj.Es, Chief Justice, in delivering the 
judgment of the court, said tliey gave no positive opinion as 
to the second count, but inclined to tliink it was wdi enongli 
upon a general demurrer, and that, if thu defendant hud 
pleaded nun assumpsit, the plaintiff, at the trial, would have 
been obliged to shew liLs right to the petty cu.stoin.s. .Surely 
the plaiuliff, here, is entitled to, at least, as much advantage 
after verdict, whatever iniglit have been the case upon a spe¬ 
cial deinutru'. There, it is said, the plaintiff must have 
proved his light. Here, the court tvill pre.sunie, that the 
right was proved, and no Judge at N/si Prim would have 
siiffered evidcncti to be produced of one general consolidated 
tine for sevt'rni copyholds; It must be intended that the proof 
was either of one estate, or of several asses.sineuts. if the 
court should think tenements” in the plural, cannot be iii- 
terpieted to mean one estate composed of different parts, they 
will reject the letter .v, rather than turn the plaintiff round. 

The 


(e) Co. UtC 19, A. 

(b) li.H. M, 1 /r. & M. Carth. 90. 
j Mod. 239. 3 261. 1 tshovs. 35, 

Comb. 151. 

fej Carth. ‘ 

[3] 'I he present <|iu-stion floes not 
a]f)K‘ur to have been unule in thui case; 


the only point argued being whether 
assumpsit was a proper form of action. 
Vide supra, p.728. Hole {3). 

[<(0] Supra, 728. Note 
(d) C, />’. T. 32 & 33 Cio, 2. 2 
IVds. 9 ">. 
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I’hc word “ parcel” may assist lo shew that only one cojjy- 1781 . 
hold was meant. 

Lord Mansfikld, —I have exceedingly lamented, that Chant 
ever so imumvenient and ill-lonnded a rule should have been against 

established, us that, where there are several counts, entire Asi'ls. 

damage's, and one count is bad, and the others not, this shall 
be fatal; upon the fictitious reasoning, that the jury has as¬ 
sessed driiuages on all, although, they hi truth, never thought 
of the difFerent counts, but the verdict Avas so taken, from the 
inadvertence of counsel in the hurry of N/si Priu-;. And, 
what makes this rule appear more absurd, is, that it does not 
hold in the case of criminui pro'-cculions ; for, when there is 
a general venlicl of on an indictment consisUng of n - 

voral counts, if any one of them is good, that is held to he 
.snffic,ient|'|- Jhit, in civil casiis, llie inle is now .settled, 

and we ha\c gone as far as we can, by allowing vcidicis in 
such cases to be amended by the Judge’s notes (#/)[f :>]. Tfiat [ 731 ] 
might have been done, in this iii'<tance, in an earlier sUtge of 
the proceeding, but cannot innv after jinlgmenl. 

Jiri.i-Ri?, ./mv/oc,--J he <-ouit may grant a zruhr (Jc 
710VO [f m ). A g«nMl can^e of action is shew n in the fa'st 
count; and that it is tiuc, app./.iis by the vc'nlict: but the 
plaintiff has also had dainagt's assessed to him 011 a count in 
which ho has not shewn any cause of action. Hhe court, under 
these cireuinstaiices, mav m'iuI l!ie ease back to have ilain igi s 
assessed only on that count, on wliich, in point of law, he is 
entitled to recover. 

The court then said, there was no doubt but a ver' " i!e 
novo might be granted by u court of error: ’riiat it had been 
done by the House of Lords, and was not a new pnn 
for, upon an enquiry made by this court on a late case Irom 
hdunilf a great many instances liadlieeii found. 

A venire do novo awaidcd [ 4 ] ['h lo7]. 


[tl.ifi] P'ifle 11(^1110 w Ingram, U. 
13 Ann. 1 Salk. 384. 

(a) Eihlo'its JlophinSf B.R.E. 
20 G( 0 . 3. gtipra, p. 37f). 

[1] 'I he cause came on to be tried, 


on the 'n'nirr th' novo, boftwe 
Justice, :it the l.rnl AsMzes for the 
county of Cco. 3. when the 

juiy, u])on tlie evidence, thought that 
the sum of X'aG. iJs.Gd. stall d to 

have 


[f 3] Such .amendment may he made 
at any lime by the judgu who tried the 
cause, though of a dilferont court, 
even after final judgment, error 
brought, joinder in error, and a day 
appointed for argument. Doe \. Fer- 
3 T. R. 749. 


[f 4] In LIckhurroxo w Maunn, GT. 
Jl. 131, and again in Bird v. ApplrtoUf 
1 /Je-v/. Ill, Ijord iCewr/ow relerred to 
the present case, as estahli.sliing the 
point there ruled, that on a venire de 
noio, the party succeeding can only 
have the costs of the last liial. 
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1781* assessed as a 

, fine on the admission tp 
tl>c first of the eight te- 
nirainst exceoilcd two 

iUi'iik value, and that the 

fine ought only to have 
been jt’46.4s. 3d. Ashlivrst, .1 ustice.was 
of opinion, that the plaiutitV could not 
have a verdict for that smaller sum, and 
mustrecovereitherto the exact amount 
of the fine declared upon, or not at all. 
The plaiutifi’s counsel, howl!vcr, in¬ 
sisting strongly that he might recover 
according to whatever the jury should 
find the two years value to be, a ver¬ 
dict was found for the plaintifi, by 
consent, on that ground, with liberty 
to enter the \erdict for the defendant, 
if the court should think the plain- 
tilF was bound to prove the exact sum 
laid. 

In Emter Term, 22 Geo. 2. this 
question was argued, by Rous, Erskine, 
JS, Hunter, and Lav?, for the plaintifl', 
(Astle,) and Pcckham, and Jkpitgai/, 
for the defendant; and, in the same 
term, on Saturdaif, the 11th of May, 
Lord Mansfield delivered the opi¬ 
nion of the court in favour of the de¬ 
fendant, as follows. 

Lonl The only count in 

the declaration which is now material, 
is for several fines for admission to se- 
vcri\l copyholds; the tleclarationstates, 
a custom for every customary tenant to 
pay a reasonable line upon his admis¬ 
sion, to be assessed by the lord, ; 
that the first tenement was of a large 
annual value, xh. of the annual value 
of £23. 3s. 9d.i that the lord had as¬ 
sessed .i*46‘. 17s. dd. as a fine for the 
defendant’s admission to this tenement, 
and that this sum was a reasonable 
fine. On the evidence, it appeared, 
that the line should have bi*cn only 
£4£. 4*. 3d. that being the full amount 
of two ycMfs value ; and the question 


now is, whether the plaintiff can,^ 
this case, recover a smaller sum than 
the fine assessed. Two things arc ne¬ 
cessary parts of this custom: l.The 
fine must be assessed : 2. It must be 
reasonable. The lord says, in his decla¬ 
ration, that-he has assessed .€46'. 
for a fine, and that this sum was rca- 
soiiable, and brings his action for that 
precise sum. I'hc question for the 
jury was, whether i,’46’. 17*. (id. was 
a reasonable line, and they found it 
was not, therefore the plaintiff is nut 
entitled to rocorer* He has not assess¬ 
ed two years value, but a precise 
gross sum; and by what rule he went 
in as.<<es$ing that sum docs not appear 
upon the record. It is true, he has 
averred, that the estate is of a large 
yearly value,—rii. of the yearly va¬ 
lue of ,t‘23. 8*. pd.—but that is no 
averment of what the yearly 
value really is. And the [ 732 ] 
averment in this ciise is total¬ 
ly immaterial. It would have been 
enough if the plaintiff had stated, that 
he had assessed the sum of .C4fi.l7^.6'd. 
as a fine, and that such sum was rea¬ 
sonable; and it would then have been 
mutter of evidence, just as it was on 
this record, n hether the sum assessed 
exceeded two years value or not, be¬ 
cause that is the established criterion 
whether it be reasonable or nut. In 
the pro.sent case the duty is numerically 
ceitain. for it is not assessed with rela¬ 
tion, and in proportion, to the annual 
value, but is fixed at a gross sum. Th« 
only case on this precise subject is 
Titus m^erkins (aj, which is reported 
in Skinner (b), Carthew (c), Le~ 
rinz Cd), and 3 Modern (e). The 
C/iitf Justice, there, says, “ If the lord 
** demand more than he ought, he may 
make his demand, de noro, for the 
** Judge, in case of a.greater demand 
** than is due, ought not to adjudge 

as 


fa) a B. //. 1 4- 3 Jac. 2 . (d) 3 Lev. 249 . 255 . 

fbj Skinn.ZM. (f) 3 Mod. 132. lleported also in 

(c) Carth.VL Condurb. 4t3. 
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as much as is due to the lord, atid 
** bar him lor the residue, but ought 
** to adjudge against him lo^ the 
“ whole, and that bis entry was tf»r- 
“ tious, he had entered, and put him 
“ to a new demand CJ'J,” This goes 
to the demand itself, and is not con- 
lined to the case of a forfeiture, and 
there is no such distinction made in 
that casc-~(\vhicli had been insisted on 
at the bar.)—'riie gist anrl foundation 
of every action must he proved as laid 
in the deciaratiun. Tins action for 
a certain precise sum, and, under the 
circumstances of the case, it could not 
be brought in any other way. 'I he 
cases cited for the plaintiff,-—!/::, of 
debt on a foreign judgment ; or 
against a tenant for double the taluc of 
the land, when he holds over under tJu; 
statute of 4 (i'fo. 2- c.28. (h)\ or for 
treble the value for not .setting out 
tithes, under tlie statute of Kd’u'. ii. fij; 
or of as.iu/iijisit for a total loss on a po¬ 
licy rjf insurance, wIk’ii tht're lias been 
only a partial lossf’/l-^;—are not at all 
applicable to the present case; for, in 
all of those, tlie gist of the action is 
supported, and a case proved consistent 
■with the declaration, those actions be¬ 
ing not for a precise sum, but for a 
sum in proportion to what the jury 
shull lindtobe the value or the damage. 
We give no opinion, whether the lord 
might not have assessi’vl a fuic for two 
years value, and made that solely the 
foundation of his declaration. In 77- 
tus V. Pel-kins, a custom to have a 
vear’s value, geiierully, for a liiu*, 
was lieKl lc> be good. But however 
that might be, it is very clear tiuit the 
evidence heie did not support the de¬ 


claration, for the plaintiff 17 g ] , 
has no right to any tiring 
but the sum assessed; the Gii vn't 
duty arises upon the as- 
scssment, and that, by Astle. 
the evidence, is proved to 
have been illegal, and void, 'rherc* 
fore, the case stands as if no as-'t^s^nient 
had ever been made, and, con«c<jueiit» 
ly, the plaintiti's right, to demand a 
line is not y«'t complete, 'rherefore, 
we arc all of opinion with the itcfend- 
uiit[F 5]. 

There was, accordingly, judgment 
fur the defendaul, because, as the fine 
for the first icncinont was to be di*- 
ducted from the damages, he had paid 
more into court than the plaintiff was 
entitled to recovi-r. 

[+ 1.57] Vide Jiaritood v. Guodrighf, 
B. R. T. 14 6(0.(■(.-,./). S7. 8.9.91. 
Qu. tiicrofore, as to thisiioint iiitiu'case 
of Street \ , Hojd.iiisn/i, U. R, M, 10 
6'CO, 2. 2 Str, iOj.i, ‘■j 3’ fa (he 
Ma^or of Shnwsbury v. Kynasion, 
Dorn. Vrue. Jlsl March, » Str. 

1051, 4 Hr. Cases ni Pnrl.'ijl, on a 
writ of error froiu H. R. llte House re¬ 
versed the judginenl, and ordered the 
court of H. Jt. to award a venire (/-• 
novo. In VVcv.jf v. Jf'alt, B. R. E. 2(> 
(Jio.S, 1 Term Rep. 1.51, the court 
said there was no instance of a court 
of error gi.. ;ting a rrjiire de novo, 
when the proceialings bad originated 
in an inferior ( .-art. But where they 
oriitinated in a court t>f great sessions 
in ICales, a venire de 7ioX'o was granted 
in tbe, rase lA' Davies v. Pieree, B. /f. 
jli. 28 6cn. .■>. 2 'Perm Rep. 125. Vide 
Ciilbraith v. .Vet itle, supra, p. O’. Note 

23. 


ff) Skiun. 219. 3. supra, p. 1/5. 

CgJ IPalker v. U'ittir, M. 19 iSco. ,1. 60 2 ‘S .'1 Rda. (», (\ 1,".. 

supra, p. 1. (k) (Jardinir v. t rosdale, B.R. 11, 

(h) Vide Doe \. Jackson, E. l^Gio. o.‘i(»co. 2. 'iBure.^O-i. I Blackst.lQS, 


[f 5] This doctine was conlirnied, I.ord Xorthu'iek v. Stonivap, S B. & P, 
and carxied still farther, iii the case of 3 lO: whcic, at the court, the lord as¬ 
sessed 
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1781 . 


Tuesday, 
96th June. 


Under a war¬ 
ranty iu a policy 
of insurance, 
lhat ilu ship uml 
ear^ are neutral 
properlp, it is 
ant^ient that 
they are neutral 
when the risk 
eointsenrcs. 

[ 733 ] 


Eden and Another against Parkis on. 

^pHE plaiiitifFs insured tlie ship the Yonge Herman Hid- 
dinga, anti her cargo, at ant] frtim VOrient to Mot- 
" terdum; warranted a neutral ship and neutral property’* 
The ship being captured in the course of her voyage by some 
English men of war, the plaintiils brought this action against 
the defendant, one of the underwriters on the policy, stuting, 
in their declaration, that the defendant subscribed the policy 
on the 28th of November, 1780 , and averring, that the ship 
and cargo were, at that time, neutral property. I'he trial 
came on before Lord Mansfield, at Guildhall, at the Sit> 
tings after last Easter Term, when a verdict was found for 
the plaintifis, subject to the opinion of the court, on a case 
wiiich set forth,(as far as is material,) as follows: 

nie ship in question sailed from L’Orient, on the voyage 
insured, on the 11th of 7)em»Ae;’, 1780, having the insured 
cargo on board, and both the ship and cargo were neutral 
property at the time of the ship’s departure from L’Orient, 
and so continued until the 20th of December, 1780 , on which 
day, hostilities having commenced between the English and 
the Dutch, the Dutch ceased to be a neutral power, and the 
shij) and cargo ceased to be neutral pro|H.‘rty. They were 
taken on the 25th of December, 1780, and condemned as 
lawful prize, in the Admiralty court, on the lytliof February, 
1781. 

Smith, for the plaintiffs,— lloworth, for the defendant. 
For the plaintiffs, it was contended, that the warranty was 
complied with by the neutrality of the ship and cargo at the 
time when the voyage coinincnced. ft is a general principle, 
laid down by Rlaokston F., Justice, in his Commentaries, 
** That a warranty can only rt;ach to things in being at tiic 
“ time of the t\'arranty made, and not to things in future; as 
that a horse is sound at tlie buying him, not that he idll b« 
“sound two years hence In the case of IVoolmer 

MuUman(b), where the warranty was in the same w'ords as 

here. 


(a) Z Blackst. Comm. l65. 


{bj n. R. r. 5 Geo. 3. 3 Burr. 
I t 19 . 1 liiackst. 427. 


sessed the fine atillOO. but of especial annum, and it was held, that the lord 
favor remitted X40. thereof; the jury could not retain his verdict of .C6'0. 
found the tenement worth £30. per for the line. 
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here, the jiidgniciit of the court was for the defendant, be- 1781. 
cause the ship and goods were not neutral from the first [1]. 

'Ihere was no fraud upon the defendant in this case. The Edeji 

insurer is to inform himself “ of the probability of safety from against 

the conlinaatice of peace;’* as was laid down by Lord Parkisos. 

Mansfield in the case of Carter v. Boehmis). If, in- [ 73i 1 

deed, the property had c«.*:ised to be neutral by the act of the 

party himself, the case wouhl have b^eu difierent. But he is 

not answerable for the cousec|uence.s of a w‘ar breaking out 

during the voyage. 'Jo make him so, express words ought to 

have been used; otherwise the construction is to be in the 

largest and most advantageous way for the insured, according 

to the principle of the decision iii the case of Gordon v. Mor~ 

leyi^d). The plaintiffs were ready to have proved, at the trial, 

that the premium, at the time of this insurance, would have 

been the same if the warranty had been “ Dutch propertt/^' 

instead of neutral property” 

For the defendant, it was said, that this was a new ques¬ 
tion, and called for peculiar attention, as it would affect a 
great deal of property. It is certainly a question of construc¬ 
tion upon the face of the policy; but, both from the words, 
and from the nature of the subject, it must be interpreted to 
mean a warranty co-exteusive with the voyage. It is admitted 
by the argument on the other side, that, if fhe neutrality had 
ceased before tlie ship sailed, tlie under-writers would not have 
bueii liable. But what expression of inteutiou is there, fiiat 
the warranty should not extend throughout ? There are no 
restraining words. 'Ilie sense is the same as if the policy 
had run, warranted neutful ship, and neutral property at 
UOrient, and from L'Orieut to Liolterdam.'’ If the words 
were to be thought equivocal, yet the nature ' the thing 
speaks iu favour of this construction. The merchant proposes 
to insure the ship and CiUgo ; Upon this the undt-r writer re¬ 
quires a description of the subject-matter of tlic insurance ; 

The 


[l] It does not appear very distinct, 
ly from the statr tif that case in 3 Hurr. 
that the siiip and goods not neu¬ 
tral at tlie time of the eontrnct, or of 
the saihiig. It is only said, ‘‘ The 
“ ship, at and before the lime she was 
** lost, was not neutral property, rfv 
vsai ranted by the policy, (3 Burr. 
“ 1420.”) It may be collectc»l, how¬ 
ever, upon taking Sir/«///«.« Burrov}\ 
account of the e.ise, and Mi..Iusticc 
Jilackxtonei together, that they wt*re 
not neutral at the time of the contract. 


The poijit there made, as appears 
fromJS/>/c/i.vf>>«c, was, that the warranty 
was tantam«*iuil to a wurriinty free 
from capture, and that, the loss having 
happened by foundering at sea, was 
not within the meaning of the war¬ 
ranty. But the court held, that, as 
the warranty was false, it was no con¬ 
tract. 

(c) B. R. E. 6 Geo. 3. 3 Ihirr. 

lyOo. lyiO. Blackst. 

( dj S. iV. H, 20 Geo. 2. 2 Str, 
ISO’j. 


VoL. ir. 


7 . 
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1781. Th® nierrlmnt aiisv, ors, I warrant it neutral.” lliis puts an 
end to all enquiry about the country,—whether Didc/i, 
Eukv Sii^cdhh, Noncygiftn, &'c. Surely, if it had bct;ii mentioned 

ar.ainst that the proper*) «as DiitcAy the under-writti'^ would have 

Paukisox. insisted on a nmch higher premium, for there was, at the time 
of the insurance, an universal ruiuoiir of a war between this 
country a<t i ilothind, /1 the trial, this was compared to the 
case of a warraiuy to carry a stipulated numlicr of men, or so 
mauygun" l?'it those instances do not resemble this. If 
guns are ihrowu overboard to save the ship in a storm, that is 
a circumstance arising out of the very risk insured against, 
r 735 ] viz. sea hazard; and, if some of the crew die, it cannot be 
supposed tliat the insured meant to undt rtake that men should 
be immortal. In the case of \aU^ v. lirrerfc), the warranty 
was “ to sail with convoy from Gibraltar and, because 
there were no restraining words, it was held that the convoy 
must be for the whole voyage. Suppose there had been a 
voyage for two or three years—as to ( 'hina. Sir ,—it cannot be 
thought that the under-writers would have been satistied, if 
the property happened to be neutral at the commeiic<nncnt 
of the risk, and, w ithout some large addition of premium, 
would have taken the chanci'. of war during so long a voyage 
upon themselxes. It is the understanding of all persons 
conversant with,the subject, that, unless there In* lejliaining 
* words, tlu; warranty extends to the whole duiaiion of tin- 

voyage. The cases cited on the other side ilo not apply ; 
They prove principles which the dufendunt has no ««:< a ".ion to 
dispute. 

Lord MansfieI-U told Smit/i 'e had no occasion to 
reply. 

Lor^ MANSFii:i.n,—Ma.'iy po.ots have tnen -on< intoon, 
both sides, which aie iu)t necessary or the df.» l''ion of thi» 
ca.se. For iristrnce, there is no doubt hut yon may warrant 
a future event. But tlu: single ipiestioii, hen.-, is. what is 
the meaning of this policy. I had not a particle of douht at 
the trial, and 1 know the jury had none; but Mr. Ijee prejsed 
for a case, and 1 granted one out of respect to him, VVhul U 
the <‘ase r It is an insurance n{vjn a ship, and her cargo, at 
and from L'Oiieut to lioltcrdam. 'file insurcfl warrant thenn 
neutral, and the defendant would have the court to add, by 
construction, And so shall continue iluring the whole 
** voyage.” I'he contract is not so. The insured tell the 
state of the ship and goods then, and the insurers take upon 
theniselve.s all future event-*, and risks, from men of war, 
enemies, deteniious of jirinces, Sir. The parties themselvc.s 
could not have changed the nature of the property ; but they 
did not mean to run the ri.sk of war. if it made a diHereuce 
what country the property belonged to, the under-writers 

should 


(/•') II, IQGrn.iii, iwy?/-a, p. 72. 
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iliould have enquired. The risk of future war is taken by the 
under-writer in every policy. By an implied warr mty, every 
ship insured must be tight, staunch, and strcjiig * but it is 
sutiicient ii v;*' is so at the time of her suili?ig. She may 
cease to be so in twen!y-''>ur houns after hot depart* .e, 
yet the uiider-writot will _oritinue liable, nie case jf LiU>/ 
V . Ewer turns quite the oUter \,ay. 'the d cision fhrie vas, 
that the ship must sail with convoy according l» i'i usage of 
the trade; i, e. convoy destined to go as far s usual in ihv.l 
voytige. 'I'he present is the clearest case that <n be. Tlie 
WiiiTunty is, that things stand so at the time; nut that they 
shall continue. 

VVi ij.Ks, and AsimmsT, Jmtices, of the saun-orinioii. 

Bi Justice, —^'I'he case of Lillt/x. J' cer )•> much 

ijrainst the defendant, for it was not contended, there, 
that the dnp must cmtunie with the convoy during me whole 
vov.ige. 

'riie Postm to be di livered to tlie >)hnntift’s[t 1 oH1[f]. 


1781 . 

Edc.v 

against 

PARKtSOX. 

■ J 



158] VnU Su(.ur‘ i V. Jft'iiis'uu a. 
V5 (.ri-t. 3. To-son v. (jur- 


nev, a. P, lotjf'J. 3. 3 TcrmJicj). 
477 




arc) Wali.kib 


Tuesday, 
'.juUi JUQS. 


fils was an ar’.'.a . > !-.» '•'.'h.iMge, !r»'.l before Wl.en, upon a 

Lord o ut . a: th. Suungs aft.r 

Iasi t;.!.- tcndi-r says 
lie 'aunot ad- 

• i>’ , '-i-’w!! Tar^islt 's ”1 h til' L. tJwi, fiktj iiid !i> by Cic it.(i:rveiition of a 

,'i . i.i: .1.1 icil i>v Oi'- .J-T, if ' scc.ii i\ ' i. mat! at- ut .1 futi'.re day-, for s 
I i.i-is; •' ■ i.il'ii; :{' jiisaun 5 J'<.r ri. ui. i« j» ii->crious Iijan, and the se- 

I. Mi.'l ■■ tjii .ft'i' ..'.s{e i;nt.n -poa ar. usur -1 >n»tderation is void, c\euin the hands 
ludur'Cc, <(>r %a)i)'ibie co. sidei it-ii, sviU:. at uu'kc ci the us-ary [!' 1], 


[ij Tills is one of the cases *n 
-eltich the assured was allowed to re¬ 
cover for a loss by liriliah capture, 
the objection not having been taken; 
but where that defenee has bom set 
tip, it has been decided that no in¬ 
surance can protect against such loss. 
See I'urtmh v. llo^cvn, 1 li. iS? /* 1(>1: 
isintl other cases cited it the notes to 


Vlartche v. Fletcher, eupra, 253, a. 

[f ij But if till r«i is no usury 
in the inception of a bill, a subse¬ 
quent indorsement fvr an usurious 
considoralion will not avoid it in the 
i.aiuis ( ail innocent holder. Parr v. 
F.fi'tsivK East, yo, and sec Cardveli 
. 9 East, 191- 
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1781* lost Hilanf Term[i]. The plaintifii) declared as indorsees 
of Harris & Stratloiif to whom the bill was staled to have 
Lowe b®oii indorsed by Lanton, the drawer and payee. THie de- 
a<^ainst feiidant was the acceptor. The defence was, that the bill 
Waller. "'M given upon an usurious contract l)etween Harris & Strat- 
toHy and the defendant. 'I’liis was controverted by the)>[ain- 
tifls; but, they also insisted, that the bill was indorsed to 
them for a valuable consideration, and without notice of the 
supposed usury; and it was argued, that although it should 
appear that the original transaction was usurious, still the de¬ 
fendant was answerable to them. 

Upon the evidence, the case wavS this : 

Wallerf a commissioner of the stamp duties, had employed 
one LemoJif a moiicY-broker, to raise the sum of X‘2()0. upon 
the bill in question. Harris Sc Slrattorif hearing of this, 
sent their broker to I,emon, to enquire whether Waller 
wanted monei/^ and he told th«‘ broker he believed he did, 
tor, to his knowledge, he had a bill to pay in a few days. 
'Die broker said his principal would ad\aiicc .t’lOC). in unanej/y 
and XlOO. in goods, but that the goods should be choice 
sorts, and he should not lose by them; that he shonld iiave 
them at the warehouse price. I^mon, upon this, went and 
[ 737 3 informed Waller, that Harris & Stratton's broker had been 
with him ; and Waller asking him how they would ileal, he 
told him what had passed, and that the broker had appointed 
him to go with Waller, to Harris & Stratton's warehouse, 
the next day. Waller, agreeably to this appointment, went, 
along with Lemon, the next day, and found Harris & Strut- 
tonal their warehouse; who inadt; an apology to Waller (ox 
not having any moneif at that time, but only goods ,* and de¬ 
sired the business might be let alone for a few days. Juomm 
called several times after this, to get a day tixed, and told 
them, as he had mentioned before to their broker, that 
Waller wanted money, in order to pay several demands. In 
the course of about three weeks, Harris & Stratton said 
to him, that, if IfW/er would come the next day, theywunid 
give him f50. and he atid Waller accordingly went the next 
day. When they came, one of the partners went out, and 
returned in a little time, saying he could not get any money, 
but, if Waller would take the whole in goods, he should have 
them directly. Waller agreed; and the goods, (hosiery ware,) 
were sorted out by one Strutt, a broker, wlio was presinit, 
and delivered to Waller, and, at the same time. Waller deli¬ 
vered to Harris & Stratton the bill of exchange, and also an 
assignment of his salary, as a coiluternl security in case, the 
bill should nut be jjaid when it sliutdd become <lue. Strait 

and 

[ 1 ] Tlie action was din-etod by an order of the Court ol’Chancery, dated 
111 * latU u( JJeandfer, 17HO. 
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and Lemon carried the goods to the shop of FJderton, an 
auctioneer, who was a stranger to WnUer^ and who was to 
sell them, or advance the value. He »lt*sircd two hours to 
make his calculation, ainl, at the end of tliat time, l.cmon and 
Waller came to him, and he offered £ViO. fijr the goods, say¬ 
ing, it was the utmost they were worth. Walter took the X'120. 
it being agreed, that, if they should sell for more, the balance 
should be accounted for by Lldcrion, and, if for less, that 
Waller should be answerable to him for the difference. Af¬ 
terwards, ElderUtn delivered an account to Walter of the 
sale of goods, at 2.f. Q.d. 'rhcrc w'us no evidence that 

the plaintiffs knew of the above transaction, or the circum¬ 
stances under which the bill had been given. 

The question, w hether the transaction was a loan of money 
for more than .9 per ceut. under colour of a sale of goods, 
was left to the jury. If they should be of opinion, that it 
was, it was agreed that a c;ise should be reserved on the other 
point, being a mere mutter of law. 

Ill summing up to the jury, l^ul iMamfietd told them, 
that the statute of usurv («) wa.s made to protect men who act 
with their eyes open ; to protect them against themselves. 
Upon this principle, it luakis it pt'iial for a man to take more 
than till* fixed rate of intr-iest, it being wejl known that a 
bornwver m distress would agree to any terms. ** No 
person shall take, direct K oi indirectly, for the loan of 
“ money, &;r. above Use value of .f.j. for the forliearance of 
L'tOO. for a \ear, :md so after that rate for a greater or 
“ lesser sum, or for a longer or shorter limef/y^.'’ 'lliey 
were, therefore, to consider, whether the transaction between 
the defi ndant and Harris Sc Slratlon was not, in truth, a 
loan of iiKkiu'v, and the sale of goods a mere cou'>/ivance and 
evu'-ion. 'I'hc most usual form of usury was, his Lordship 
said, u pretciuU'd sale of goods. He then stated material 
jiarts of the evidence, and made some strong observations to 
shew, that it w as not the iutcntiou of the parties to buy and 
sell, but to borrow and lend, and that the contract was, in 
truth, for a loan of money, though under the mask of a treaty 
for the sale of goods. 

'I'hr jur> found the contract to be usurious, but if, in point 
of law, tlio plaintiffs sliouUi be entitled to recover, tliey as- 
sesscfl tbc damages at 10$. being the amount of tlie 

bill, with the interest due upon it. 

Upon this, a case was made for the opinion of the court, 
which,—after setting forth the bill of exchange, bearing date 
the a7lh of Oitober, 1778, and payable in three months, 

with 


1781 . 


Lowe 

against 

Waller. 


[ 73S ] 


(a) 1*’ jlnne, sf. C. c. iC. 

Z3 
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1781 . 

Lowe 

against 

Waller. 


[ 739 ] 


with the indorsements, in blank, of Lawton and of Harris & 
Stratton f —stated; “ That the bill was given by Waller ^ the 
" acceptor^ to Harris & Stratton^ upon an usurious contract, 
" whercl^ more than legal interest was secured. That the 
** plaintiffs took the bill from Harris & Stratton for u valuable 
** consideration, and without notice of the usury.” 

In Easter Term, on Thursday, the 3d of May, Dunninff 
obtained a rule to shew cause, why there should not be u now 
tnal, upon tlie ground, that the original transaction was not 
a loan, but a sale of goods, and, therefore, though it might 
be fraudulent, it was not witliin the meaning of the statute of 
Queen Anne. 

'I'he court expressed a wish, that both questions should 
come on at once; and, upon the first argument, the counsel 
for the defendant went into both ; but, on the other side, they 
reserved themselves mi the second point, in order to nrgijc it 
separately, in case the decision of the court should be against 
them on the Jirst. 

On Friday, the 11 th, and Monday, the llth, of May, 
the Attorney-General, and Davenpoit, shewed cause against 
the new trial. I'hey cited Symotah v. Cockerit ( a ), where a 
rent-chai^e of a year for eight years, and two years 

more, if A. and B. should live so long, was granted for 
^* 100 . and, upon replevin against the grantee, who had dis> 
trained for the rcnt'charge, the plaintiff pleaded in bar, that 
it was a corrupt agreement, and the court held, “ Tliat, if 
the original contract was for a rent-charge, that is not 
** usury, but a good bargain and pennyworth, but, if the party 
** had come to borroxc the money, and then such a contract 
" ensued by security, that is usury.” 'I’luy also cited the 
cases of Massa v. Dauling (,h), and Richards v. Ih oTcn (c) 
[*1*150]; which last case was much agitated and considered 
in this court, and finally deciiled in Trimly Term, 18 
Geo. 3. [t lliO], and in which, the real and original treaty 
being for a loan, although it w'as disguised under the appear¬ 
ance of selling an annuity, it was decided to be within the 
meaning of the statute. 

Dunning, and Morgan, for the plaintiffs, contended, that 
the transaction was really a s'alc of goods ; at an exorbitant 
and iniquitous price, to be sure; but, still, only a sale, the 

price 


(а) Noy. 151. 

( б ) X. P. M. 19 Geo. 2. 2 Sfr. 
1243. 

(c) Fide an account of a subsequent 
part of that case, JS. ipGeo. 3 . supra, 
p. 114. 

[f 15p] Since reported, Cmep. 770 . 

[t l60] The opinion of the court 
was delivered in Master Term, IS Geo, 


3. in the absence of IVillcs, Justice, as 
reported by Mr. Co-wper, but, in Tri¬ 
nity Tenn, Willes, Justice, mentioned 
that lie had read a written argument 
which Mr. Hargrave hud sent him by 
the permission of the court, and that 
it had not altered his ojnninu, which 
was the same with that of the rest of 
the court. 
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price to be paid at a future day, and fur which future pay¬ 
ment, the note and die ussi^ment of the salary were given as 
securities. 'I'he first negociation might be for a loan; but, 
in the course of the business, it came to be merely a bargain 
and sale; and as such, however fraudulent and culpable, it 
was not usury. Morgan observed, that, by the statute 
37 IJen. 8 . c. 9 intituled, “ A bill against usury,” and 
revived by 13 El. c. 8 . (e), it was made unlawful to sell iner- 
chandizes or wares, and re-purchasc them again within three 
months, at a lower price. This was the only provision, in 
the acts on this subject, relative to the sale of goods, and, 
therefore, it was to be inferred, that the legislature did not 
mean to extend the penalties against usury to other cases of 
sales, however oppressive, or unfair. He cited Mnrnt^ v. 
IJardinge (a ); where the court of Common Pleas sairl, that 
no inequality of price, niciely as such, will make a couti-act 
ustiriiiiis ( 6 ); and Vloi/er y. Kdzcaritsijr), \jou\ Chesterfield 
V. Jan.sen(jiJ)f and Llui/d, ijni tarn, Sfc. v. IVillit'ms^fi). 

Lord Mansfikcd, —Before the statute of Hen. S.(f)f 
all interest on money lent was prohibited by the canon law', 
as it is now in Eoman-e.alhoYic countries. This gave rise to 
many shifts and devices to evade the law. One, which was 
then the most common, w as provided against by that statute; 
but the prohibillon being coniiucd to that particular sort of 
transaction, visnrcrs were, ilicrcby, put upon other contri¬ 
vances; and experience taught the legislature, in more mo¬ 
dern statutes, not to particularize specihe modes of usuty, 
be cause that only led to evasion, but to enact, generally, that 
no .sliift slioiild enable a man to take more than the legal in¬ 
terest upon a loan. Tlierefore, the only question, in all cases 
like the present, is, what is the real substance the trans¬ 
action [ F not, what is the colour and form. This is one 

of the .strongest cases of the sort 1 ever knew' litigated. It is 
impossible to wink so hard, as not to see, that thete was no 
idea between the parties of any thing but a loan of mon^. 


1781. 

Lowe 

against 

Waller. 


[ 710 1 


('0 § 2 - 

{«•) § 2 . 

(a) C. B. II. i:3 Geo. 3. IVils. 390. 
{b) Ibid. 395* 

(c) B.n. T. l 


(tl) Canc.H. 24 Gco.Z. 2 Ves. 125. 
1 IVds. 286. 295. 

(e) C. B. M. 12 Geo. 3, 3 mis. 

250. 261 . 2 Blacht. 722.79^, 

(/) 37 H. 8.C.9. 


[r 2] See the opinion of Lord At- discounting a bill at a very long date, 
ranly ^ C ..]. tne.in Marshy.Martindale, if it be merely to cover a loan, is 
3 B. & I*. lOU, where it was held, that usury. 
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against 

AYaller. 


[741 ] 


His Lordship then recapitulated the striking parts of the evi¬ 
dence, and observed, that the whole complexion of the case 
sliew^, that the only purpose of Harris & Stratton was, to 
contrive how to get more than legal interest. They 6rst of¬ 
fered part in cash; then less, playing the defendant on, in 
order to increase his distress; and, at last, tempted him, by 
an offer to conclude the business immediately, if he would 
take the whole in goods; assigning to the last, as their reason 
for this, that they could not procure the money : They did 
not act as perscais selling goods upon credit, to be paid for 
at a future day ; but as lending on the security of the note 
and the assignment of the salary. The jury, therefore, had 
done perfectly right. 

The rest of the court being clearly of tlie same opinion, 
the rule for a new trial was discharged. 

The remaining question was argued, on the case reserved, 
in this present Term, on Tuesday, llie 19th of ./«we, by 
Morgan, for the plaintiffs, and Davenport, for the de¬ 
fendant. 

In the case of Borryer v. ilam»/07i, reported by Strange(a), 
it was determined, that, upon the construction of the statute 
of 9 Ann. c. 14. § 1- a promissory note, given for money 
knowingly lent to game with, is void in tlic hands of an in¬ 
dorsee for valuable consideration, and without notice; for 
the words of that statute being, “ That all nott‘s, bills, bonds, 
“ judgments, mortgages, or other securities or conveyances 
** whatsoever, Sfc. where the whole, or any part, of the con- 
** sideration shall be, 4rc. shall be utterly void, frustrate, and 
** of none effect, to all intents and purposes uliatmeverf tlic 
court held, that it would be making the note of s<nnc use to 
the lender, il' he could pay his own debts with it; and that 
the indorsee would not be w ithout remedy, for he might sue 
die indorsor, on his indorsement. 

'Ibis case having been much relied on by the counsel for 
the defendant, when they argued tlie present point, upon the 
motion for a new trial,—because, as they insisted, the w iinls 
of \2Anne st.9.. c. 16. though not exactly the same, arc equally 
strong, with those just cited from tlie act against gamuig, it 
was now contended, on the part of the plaintiffs; 1. 'Hiat the 
tw o acts differed essentially as to the present question, and 
that, both before and since the statute of 12 Anne, usury 
was no bar against third persons not affected with notice ; 
S. 'fbat ffie case was contrary to other decisions, and not 
law. 1. Notes and bills are expressly mentioned in the act of 
9 Anne, and are omitted in the odier. Such a difference, in 
two statutes which passed so recently the one after the other, 
must have been intentional, and this being a question on a 
penal law, the court will construe it with the utmost strict¬ 
ness. 

(c) B. ft. T. 14 Geo, 2, Str. H55. 
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ness. It may, indeed, be said, that a bill comes under the 
M'ord (murunce” used in 12 Anne ; but it is fair to infer, 
that, as the zcord “ /nV/” itself was, (and as it seems nur- 
posely,) omitted, the lejjislature could not mean to include 
the thing under a general teini, and which, in comtnou ac¬ 
ceptation, is not t!Xtcnded to bills and notes ; they being ra¬ 
ther considered as cash, than as assurances for the pu\ merit 
of money. In all the prior acts against usury, from the reign 
of Queen K/izubelh — KS Eiiz. r. K. §21 Jac. 1. r. 17. § 2. 
and 12 Car. 2 . c, 13.12.—as well us in 12 /lnne,st. 2 . c. Hi. 
the words “ bonds, contracts, and asuurances^' are used, and 
yet there is not a r‘.ase in the books, from the 13th of Eliza¬ 
beth, till this day, in which it has been determined, that the 
innocent holder of a bill of ( \change shall be precluded, on 
account of usury in the original transaction, from recovering 
against the acceptor. Nay, it was expressly and solemnly 
decided, even in tlie case of a bomi, {viz. in Ellis v. II arnes{a), 
which was long after the statute of Elizabeth,) that,—\Vhcre 

IV. was indebted in XlOO. to A. upon an usurious contract 
on abend, and y/. being indebted to E. transferred the debt 
to E., and IV. became bound for tb.o same usurious debt to 
E. wliose debt was just, and lie ignorant of the usury,—the 
ribligalion made by fV. to E. was not avoidabje for the usu¬ 
rious contract made between IV. and A.'* 'rherefore, though 
bills should be considered as within the meaning of assurances, 
still the intention cannot have hcmi to make them void In the 
hands of persons ignorant of the usury. Indeed it should 
seem, by the very words of all the acts, that the provision in 
question was only meant to be applied to securities where an 
usurious consideration appears o;; the face of the instrument: 
111 all of them, the expression is, u'hereupon, c' whereby, 

there shall be resetxed, or taken more tlian, 2. As to 
the authority of the case of Ihu'yer v. Hampton, it i' directly 
coiilraiy to the doctrine laid down by Lord Holt, in Hussey 

V . Jacob {b)[\\ and wliicb is stated by him as founded on 
previous determinations. " //. (says he) wins money of B. 
“ and, fur a debt which A. owes C. he appoints B. to give 

(1. a bond; ’tis gooti, because C. is an iiinocciit person,and 
“ ’twill be the same thing if .^4. is bound with him or, as it 
is expressed in the report of the same case by Comyns, “ If 
“ a bill is given, for nioiwy won at play, to the winner, or 

oi lier, and tlm winner indorses it to a stranger, for a just 
** debt, and the peiv>ou upon whom the bill was drawn ac- 

** cepU 
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(a) B. li. E. I Jac. 1. Moore, 753. [l] That rase arose upon the statute 

pi. 10;i5. CVw. Jac, 32. pt. 0*. i'clv, of id Car. 2. c.J. §3. the aord" of 
47 . which are nearly the same (as to this 

(5) B, R, M. S Will, 3.1 Salk. 344. point) with those of $ Ann. c. 14. 

Com. 4t. 
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" ccpts it in tile hands of the strangler, the acceptor will be 
“ liable (c).” Co my ns, in. his Digest, cites this case of 
Ilimeu V. Jacob t and adopts the position of Lord Holt, as 
A coiitrai 7 decision would be highly inconvenient 
to trade. Bills circulate like money, but if it become neces¬ 
sary for every man to enquire into the original consideration, 
betc)ro he can take one with safety, their currency will entirely 
cease.— Morgan also cited Robinson v. Bland (e), and Rex 
V. Setcell ij'). 

'ITie arguments on the other side were; That tiie word 
** assurances” comprehends bills as much as any other sort of 
security; and to hold, that an innocent indorsee could make 
use of a bill given on an usurious contract, would be against 
the obvious meaning of the words utterly void” in the 
statute of 1 2 June. Wherever the acts sigainst gaming, and 
those against usury dilFcr, it will be found that the provisions 
against usury arc tlie strongest, llius, though the statute of 
U Anne makes all securities given for money won at play, or 
lent to play with, void, it docs not declare that the contract 
itself shall be void ; and the prior act of IG Car. 2. c. 7. 
which says, that contractSj and all securities for money 
at play, shall be utterly void (c)^ does not extend 
to money lent to play with. Therefore, in the case of Barjeii 
V, !Vahnsle^(d)y it was held, that an action would lie on the 
contract foi money knowingly lent to play with ; and, in Ho- 
hhmn v. Bland (e)f the same dUtinctiou was made. But, by 
12 AnnCy st. 2. c. l6. not only the security, or assurance, but 
the contract itself, is made voiil. This shews that the legis¬ 
lature was still more anxious to prevent usury than gaming. 
Now, as to gaming, the case of Borci/er v. Banrpton is a di¬ 
rect and solemn authority, 'fhe decision was after two argu¬ 
ments; and Lee, Chief Justice, observed, that what Lord 
Holt had said, in Hussey v. Jacob, was extra-judicial, and 
that lie had seen a report, wherein notice was taken, that all 
the learned part of the bar wondered at it. Indeed, by the 
report of the case in Carthere (f), the court is only made to 
say, ** that, if the bill had been negotiated and indorsed to 
** any other person, for value receii'cd, then it might have 
** been another consideration” It must be admitted, that the 
bill, in the present case, was void at first. Now, how can a 
thing void in its origin, be rendered valid by any thing done 
to it afterwards ? If it were to be held, that it should appear 

on 


(c) Cmi. 6. 

((f) 5 Cotn. Dig ()10. 

(c) B. 11. M. 1 Geo. 3. 2 Burr. 

1077. 

(f) N. Pr. M. J Ann. f Mod. 118. 
'lo tl»c amount of more than 
su any one time or meeting. 


(c) § 3. 

(fO B. R. II. 19<?€0. 2 . 2 .S/r.l245). 
(e) Ji. R. M. 1 Geo. 3. 2 Burr. 

1077 . I^attt of N. Pr, 274 . Ed. of 

1775. 

if) Carth. 356. 
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on the face of the instrument, that more than 5 per cent, is to 
be paid, the statute would becf)iiic almost a dead letter; for 
what usurer is so unskilful in his trade, us to suffer the usury 
to appear oii *tho face of the security ' And how easy will it 
be for the lender to pay away bills on which he himself ceuld 
not recover, either hond fiiic, to persons to whom he is in¬ 
debted, or colourably, to some secret partner in the business, 
but whose knowledge of the usury cannot be traced ? It is 
said, it w'il! be dangerous to trade, if third persons cannot re¬ 
cover. But this supposes that usurious contracts are very 
universal; and, if they are, it is highly proj)er they slxmld re¬ 
ceive a chock of this sort. Besides, what greater risk will 
there be than is run ovt rv d'lv, uhen imtes or bills arc taken 
from Avoinen who may bo Uiidor coverture, or from young 
persons who may be minors, unknown to the persons taking 
such notes or bills? If// m/zv's & Stratton arc solvent, the 
plaiiitifts will not suffer; and it is the business of indorsees to 
satisfy themselves with respect to the solvency of the indorsor. 
In the case t)f FJ/is v. II arnest tln.-re w as an immediate secu- 
rity given to the third person; and indeed it is supposed to 
be, in the case put by Lord Holt, in Hussey v. Jacob, as 
reported by Sa/kefd (n ). 

'fhe court took till this «lay to consifler ;*and now Lord 
AIansfiklu delivered their opinion to the following effect; 

l-iOrd Mansi-i |f.Ln,—We luive considered this case very 
attentively, and, 1 own, with a great leaning and wish on my 
part, that the law should turn out to be in favour of the 
))laintiifs. But the wonis of the act are too strung [f 3]. 
Besides, we cannot get over the case on the statute against 
gaming, which stands on the same ground. Tlii is one of 
those instances in which private must give way to public con¬ 
venience. it is less mischievous that the law' should be as it 
is with respixt to bills and notes, than other securities; be¬ 
cause they arc generally payable in a short time, so that the 
indorsee has an early opportunity of recmTing to the indorsor, 
if he i-annot recover upon tlie bill. 

'riic Posted to be delivered to the defendant[f iGl], 


1781. 

Lowe 

against 

Wallee. 

1;m4] 


(a) Sitlk, t. 


[HKl] t Ide Flayer v. Eduards^ 
B. R. T. 14 Gto. 3. Coxcp, llO. 


[f 3] But if notes are discounted the innocent holder, as a substitute for 
for an usuriou.s consideraiton. and il-.e notes, the statute does lu't avoid 
transferred to an innocent holder, and sin h substituted security bolueen those 
the indorsor, whi' g;ive the usnri.ms parties. Cutfdftrt v. Uaky, 8 '1\ H. 
consideration,gives another security to 3^0. 
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laiifi ai.d that 

lilt htf'i ^••iic 

tipoii tl u iidjiiin. 
icig iaiid, he- 
cansc the 'a ay 
M'nsiotpa ' 
front bell jr- 
t!(i«e(i li\ 
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{ 746 j 


Taylor against Whitehead. 

^pRESPASS for brcukiiig and entering the close of the 
at the parish of Otlej/, in Yorkshire. The de¬ 
fendant p/emk'fl: I. rrhe general i.ssue: 2. A right of way, 
by prescription, through a lane of the plaintilf’s contiguous 
to the focus hi quOf to OUeif bridge on the river IVharfe; 
ihut the tenants and occupiers of the locus in quo ts;ere, from 
time K'hereof iff. bp reason of their tenure, bound to repair 
the lane, and the banks thereof next to the river} that, at the 
several times when, 6fc. the lane was out of repair and over¬ 
flowed with water, so that the defendant could not use the 
way without imminent danger of the loss of his life, and 
goods; and that he necessarUp went into, through, and over, 
the locus in quo, as near to hi.s said way as he po.ssibly could, 
ns it was lawful for him to do for the cause aforesaid: S. 'Diat 
the locus, iSf. lay contiguous to a lane of the plaintiff’s, and 
that the said lane was adjoining to the river fi hatfc; that 
the defendant ohad a right of way, by prescription, through 
and over the lane; and, fliat, because the lane and way 
were oversowed with tcaier from the said river so much 
that the defendatil could not at the several times. Sc. pass 
or repass, be did necessarilp go out of the said way as 
near to the said way as he possibly could, into, through, and 
over, Sic. 

I’lic plahitiff' having traversed the prescription to repaw 
laid ill the first special plea, and the right of way laid in the 
last, the caitsc came on to be tried, before Lord Lol oh jso- 
Koi oH, at the summer as.slzes for Yorkshire, 1780; and tlie 
jury found for the plaintiff, on the general issue and the first 
.sjiccial plea, and for the defendant on the last. 

In Michaelmas Term (a), a rule was obtained, to shew 
caii.<40, why tliere should not be a new trial on the issue found 
for thedefendunt, as having been found gainst evidence, which 
rule was, upon argument, dischasged (5). 

Afterwards, Fearnlep obtained a rule to shew cause, why 
the plaintiff .should not be at liberty to enter up judgment on 
that i.ssiie, as well as the others, notwithstanding the finding of 
tlie jury, on tiic ground, that, in point of law, although tha 
defendant had the right of way through ^the plainbff’s close,* 
he was not entitled to go upon the adjoining land of the plain¬ 
tiff, when the way was out of repair. 

On Saturdap, the .Sd of Febrvarp, cause was to have been 
shewn against Uiis rule, and Lee objected, tliat it bad been 

applied 

{b) Friday, 24tk Nov 1790. 


(«; Thursday, 9lh N<yo. 1780. 
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applied for too late, fur that it was in the nature of a motiuri 
in arrest of judgment; and, he said, he hudulwius understood 
the pnmticc to be, that such a inoiiun could lujt be made 
after a new trial had been inovi'.d for, unless the court, upon 
granting the rule for a new trial, should have given lease, if 
that should be discharged, to f<*Ilo\v it 1)^ a rnolion in arrest 
of judgiiK.nt. it seemed, lie said, ver\ unreasoiiulile, that a 
party should he permitted to avail himsel:', iii so late a stage 
of the cause, of ati objection that might have hecii taken in 
the first instance, by a demurrer to the plea, by A.liich in<>de 
of proceeding, if the objection was founded in law, ail ll:e 
cx|>ence and vexation of the trial, and the motion li> set usu!c 
tlie verdict, would have been avoided. Fu answer to this, it 
was observed, by Dunning, that it would b»; extremely ab¬ 
surd if an objection should Ije slated to the court, and they 
should be convinced that the party had not, by law, a right 
to judgment in his favour, that they .should yet be ncros.sitaled, 
by any rule of practice, to pronounce an erroneous judgment 
ill his favimr, and .so force the otlier parly to bring a wiit of 
error. 

After some consideration, and confcivnce with the Master, 
the court declared their opinion, that a motion in arrest of 
iudgmeiit may lie made at any time before judgment is entered 
lip, and that tlie present inoti<^ii, iKjiiig ol the sJme nature, \mi* 
not too late. 

It now appeared, that the officer, by mistake, had entered 
4 verdir't for the defendant on all the issues; upo:! which it 
hecaine necessary for the plaiiitiif’s counsel to ti.r a rule 
to shew cause, why the l*ostea should not bt; niiiendvd, Irom 
the judge’s notes, agreeably to the finding ot die jun, and that 
the rule then before the court should, in the nica time, b<' 
enlarged. 

'i'lie Postea was afterwards amended, aiul, tliis .}, the 
question on the validity of the last pica v u.' arguetl, 

/av, Davenport, smA Wood, for the >.l.‘ii‘nd int.~"T}'''\ ar¬ 
gued as follows:—It is clear law, e.ts'abhslied In a iiur.iber of 
cases, particularly that of jJbsorw I'} each, iii Shtju'cr {a\ 
and Hennas Case (6), tliat, where a common highway is .>ut 
of repair, by the overflowing of a ri.(T, or any oIIm T cau.M', 
passengers have a right to go in>on the adjacent ground. 
if the water impairs die banks of a navigable iiver, winch, 
indeed, is considered as a highway, it is jii.^tiliable to go upon 
the nearest part of the field next adjoir.nig ((.). .\o cases are 

to be found upon the question as to private vva}.^; but tl-cre 
art' determinations, the principle t'f wiiicii i.', that, where it 

l)e‘’oiiic.s 


nai. 

'I'a YXOtt 
uaainsl 
\V n ;tk- 

lIKAD. 


[ 7+r i 


(tt) B. R. M. .*30 Car. 2. '2 Suov. Voit/x^ V. -. M. Pr. before 

?8. Lev. 2'3i. JL ft, 1 l.il. Jl njm. } ?j. 

(If) Car. 1 1 Sir IP. Jam a, 2i)i}. 
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becomes impossible for a person to exercise Iiis right vrithout 
a trespass on the soil <>f another, the law will excuse the tres¬ 
pass. 'rims, in Dike & .Dunston's Case (fh [i-]* it is 
stated [1], from the Year-book of 0 hAhc. 4. “ That, if a 
“ man is to lop his tree, and ke cannot do it unless it fall 
** upon the land ofanolherf then he may well justify the fell- 
“ ing it upon the other’s land, because, otherwise, he could 
** not lop it at all." So, in the case of Miller v. Fandri/Cf 
reported in Vopham (t*)» A man may justisy chasing sheep 
with a dog upon another man’s ground, if he cannot other- 
wise drive them off his own.” And, in that case, there is 
one cited from 2i2 Jidn:. 4. 8, where it was held, “ 'fhat, for 
necessity, a man who plows may turn his plow on the land 
“of another^”— (Buli.kh, “'lliere a custom was 

“ laid.'’)—And another from 8 Edw. 4. where it was laid 
down, “ 'I’liat, if a tree grow in a hedge, and the fruit fall 
“ into another’s land, the ow ncr may go upon tlie laud and 
“ fetch it.” 'Hiese arc all trespasses occasioned, as in the 
present case, by the unavoidable interruption of the exercise 
of private rights in the regular way. It is of no consequence, 
upon tills issue, W'ho is bound to repair the road, because 
the Justiiication is not, that the road was out of repair and 
ought to be repaired by the plaintiff', but that, by the ovor- 
flowinv of the 'liver, it was impossible for the defendant ti> 
pass along the way, and, therefore, he necessaritij went out of 
It. If the question who ought to n'pair is said to be the 
material ]>urt of the case, and that the issue tried on the 
second special plea was immaterial, the motion ought to have 
been for a repleader; but, as the plaintidf took the issue, the 

court 


(d) B. R. M. 28 & 29 El. God. (e) B. R. E. 2 Cur. 1 . Poph. Kil. 
4 . 52. -—But that part of the Reports is not 

[1] By counsel.' hy Popham. 


[f] The decision in that case goes a 
considerable length towards detennin- 
iiig the present in favour of the plain¬ 
tiff. It was there held, that Ihe de¬ 
fendant, being entitled to a private 
way over the plaintitf's laud, which 
was cut up with cartwheels, so that 
he could not so welt use his way as 
befurCf could not justify filling u}) the 
ruts, and cutting a trench to let the 
water off: And though, on deh ndant 
demanding " wliut remedy he should 
have,’' Gawdy^ S. oliservcd, that he 
ought to have pleaded, that be could 


not use the way at all ; from whence 
it miuht be inferred, that a justification 
like that which was pleaded in the pre¬ 
sent case, might be supported: \\t, 
Suit, .1. gave an answer, which seems 
to leave the defendant in much the 
same situation in which he. is placed 
by the present case. l*'or, said that 
h'anu'd Judge, in answer to the en¬ 
quiry of the defendant’s counsel (as 
the words are giveti in this reporter) 
“ if he went that way before in hii 
“ shoes, let him now pluck on his 

“ boots r 
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court will not grant a repleader on liis appUcalion 
posing it not to be true in all cases, that a person • having 
a private way over the land of another, inav, when the way is 
impassable, justify going on the a(ljoiiiing ground; yet, surely, 
he niay, whie the land over which the way is, and thead- 
joiiibig land, both belong to Uie same person. or those 

under whom he claims, having granted a right ot 'jay over 
his estate, if the usual tract becomes impassable, the right 
continues, and must be exercised on the neighbouring ground 

belonging to tlie grantor. . 

Lord Mansfikli) mentioned, that Blackstone, in his 
Commentaries, expresses an opinion, that the law of hnglam 
corresponds with the Roman law, on this point, extending the 
right of going on the adjoining ground, when a r«ad is 
out of rep iir, to private as well as public \vays (tf;, and that 
CoMYNs, in his Digest, seems to have entertained the same 

J^erieant, for the plaintifF, insisted, that, by the 
coimnoii hwv, the grantee of a private way is bound to repair, 
unless there is an express stipulation lor the grantor to do it. 
I’his principle, he said, was clearly deducible 
mate determination in the case of I onifrelt \\ KitroJt{.L), 
where one having granted the use of a pump, for a term, to 
another, and the [innip having tallen into disrepmr, the grantee 
brought his action against the granlfw, and, ujion demnrrei, 
the court of Ki/ig’s Hench held, (three Judges agamstl wis- 
that it well lay, for that the grantor was bound to re¬ 
pair: but, upon a writ of error to the Ivirheqner C Inmhtr, 
their decision was unanimously reversed. Now, on tins re¬ 
cord, he said, it was expressly found, on the tnst special plea, 
that the plaintiff was not bound to repair, and, by tho second, 
no custom or duty for him to repair was alleged. Ibe de¬ 
fendant, therefore, must be consnlered as bound to repair in 
this case; and, if the road had become impassable by Im 
neglecting to guard against the overtlowing of the «ver by 
keeping up the banks, it was his own fault, and he could not, 
on that account, be entitled to trespass on the neighbouring 

^^Thf court stopped Fearnlei/, who was to have argued on the 

same side. . . ,, . 

Lord Mansfield, —The qiiesuon is upon the grant ot 

this way. Now it is not laid to be a grant of a w av, gene¬ 
rally, over the land; but of a precise spaitic way Ihe 
grantor savs. You may ^o in this parUcular 1 do not 

give you a right to go either on the right oi lett. 1 
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fcj li. R. lU 21 Car. 
3’1. 


1 Saund, 


(f) Supra, p 396. , 

CaJ 3 til. Comm. p. 3 b. 

(b) Com. Dig.Tit,Chtfmn.D. b. 
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1781. agree with niy brotlicr IlW/fer, that, by common law, he 
who has the use of a thing ouglit to repair it. The grantor 
Tayi.or bind himself; but here he has nut done it. lie has not 

against undertaken to provide against tlie ovci'dowing of the river; 
W iiiTi> and, for ought that uppe:n:s, that may have happened by die 
neglect of the defendant. Highways arc governed by a dif¬ 
ferent principle. 'I'liey are for llie public service, aiul if the 
usual tnict is hnpussuble, it is for the general good that people 
should be entitled to pass in another line. 

W 1 L 1 .KS, and Ashiiuust, JusticeSj of the same opinion. 

Buller, -If this had been a way of necessity, 

the question would have required consideration, but it is 
not so pleaded. It does not ajipear that the defendant 
had no other road. There' can be no ground for a tcpicader, 
for the plea is substantially bad; there is no fact alleged 
in h which it could serve any purpose to deny, or go to issue 
upon. 

Tile rule made absolute. 


Th.ir«ia.f, Zink against Langton. 

28llt Junv. ^ 


A CfftioTuti can- 

TiOt tie «uod uut 

as of Course, and 

uritliixit layitiKa 

•pccr.it "round 
befn c ihe court, 
to ri-inoc c pra- 
cec«tint:% from 
the courts of (he 
counties pala-> 
tine. 
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I N last Efister Term, on Wednesdnif, the l2tl ftf Mtn/, 
S. flei/wood obtained a rule to shew eaiisc, wliy an at¬ 
tachment should not issue against the Protlionotary of the 
court of CornmoH Pleas for the county palatine of Lancaster, 
for not obeying a writ of certiorari, which had been directed 
to him, to remove the proceedings in this cause from that coiiil 
into this[l]. 

Tlic Allornei^General, afterwards, iii the same term, ob¬ 
tained a rule to shew cause, why a supersedeas to the writ of 
certiorari should not issue. 

Both the.se rules were entailed till the present term, and, 
this day, Uiey Svere spoken to, by the Attorney-General, and 
Wilson, in support of the rule for a supersedeas, and by 
DunninSi on the other side. 

° The 


[1] The writ of certiorari out of 
thi.s court was directed to the Chan¬ 
cellor of the county palatine, and 
commanded him, that, “ by our writ, 
“ under the sial of ouf said county 
** palatine,’’ he lihould command the 
Prothr*nolary to c.«Ttify the said plaint 
to him, “ tiiiit yot' may ciTtify the 
“ same r«' us at U’tAftinHster, i^c.” In 
obedieiiC'c to this, a writ was made out, 
directed to the i’rothonutuTv, in the 


nature of a certiorari, (but called a 
mandate in the language of that court,) 
under the seal of the county palatine, 
but in the King’s name, commanding 
liiin to certify the plaint, ^-c. “ to us, 
“ so that the same may appear to us 
“at iycstmitistL'r,SfC.” Neithi-rt>fthe 
writs assigned any particular ground, 
hut only .said, “ we being willing,” for 
certain reasons, to be certilied on a cer¬ 
tain plaint, 
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The circumstances of tlie case were these: Before the 17gl. 
time to plead, in the action below, was expired, the writ from 
this court, together with another from the Chancellor of the ZinCK 

county, consequent upon it, (as mentioned in note[l],) were against 

delivered to the deputy Prothonotary. As he had never be- Lasotoit. 
fore known an instance of such a proceeding, he deferred 
returning the writ, and, at the next AsMzes, W illes, JuslicCf 
grunted a rule to shew caUse, why the plainUfF should not 
sign interlocntory judgment, notwithstanding tlie certiorari; 
and, upon shewing cause, and hearing the question, whether 
the certiorari would lie, argued, he jierniitted the plaintift to 
sign interlocutoiy judgment, but, on condition, that he should 
not take out execution, till there shouhl be an opportunity of 
moving this court. A writ of enquiry was afterwards ex¬ 
ecuted, and damages given, to the amount of of t)?®. 4s. 6 t?. 
but final judgment was not signed. ITic affidavits on whicii 
the rule for the attachment was moved for, did not state 
any particular cause, and it came out, when the case w'as 
argued, that the attorneys on both sides had agreed, that the 
motion below should be made for signing interlocutory judg- 
ment. 

It was contended, by the Attorneif^Generalf and Wilson^ 
that, as there was no instance of a certiorari to a county pa- 
liiiine to remove a record before judgment. It must be^ pre- 
sGiiiod, that the court has no right to issue such a writ; at 
least, the novelty of the attempt showed there was no neces¬ 
sity for exercising the right, if it really existed. It would 
be highly inconvenient, particularly iu the county palatine 
of Durba}fiy because, there, the pleadings begin, and the 
cause conics to trial, at the very same assizes; but, if a 
ver/iorai i could be brought, defendants would in g neral come 
proxided with one instead of a plea; and, if the practice can 
he supportetl in the case of the county palatine of Lancaster, 
it must be equally valid in that of Durham, But, at all 
events, they saiil, the court must have a discretion, and it was 
siiilicient reason to supersede the certiorari in tliis case, that 
it had been sued out as of course, without any special cause, 
and obviously only for the purpose of delay; and the comt 
would not grant an attachment for not obeying a writ whicli 
never ought to have issued. 

On the Ollier side, Dunning stated, that there were m- 
slances of writs of this sort having issued, and, particularly, [ 751 ] 
one about seven years ago, which could he produced, where 
there had been a return, but the can've was afterwards made 
up. The question, on the nile for an altaclmient, was not, 
he said, whether the writ had issued properly or not, A cer^ 
iiorari had, in fact, been directed to the Chancellor of the 
county palatine, who had not taken upon him to question the 
proiniety of it, but had thereupon issueil lus mandate to the 

VoL. If. A a Prothonotary. 
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Prothonotary. The Prolhonotary ought to have obeyed it, 
ivithout examining whether the defendant was right or wrong 
in subg it out; and then, when returned, the plaintiff might 
have moved io quash it, if he had been so advised. 'Fhe de¬ 
fendant had not stated the reasons for suing it out, in the 
ajfidavits he had filed, because they w'ere not at all relevant 
to bis motion. As to the agreement between the attorneys, 
that did not purge the contempt of the ofiicer, which had 
been incurred before the assizes began. 

J..ord Mansfield, —^llie only consequence of the writ 
would have been, that the cause would have gone back to be 
tried, six months afterwards, by a jury of the same county, 
and probably before the same Judge; for records in this 
court, in causes from the comities palatine, are sent to be 
tried there. There is no doubt but this court may, under 
particular circumstances, as in a case which calls strongly for 
a trial at bar, grant a certiorari to remove proceedings from 
a county palatine[Cj. But such a writ cannot be sued out, 
without laying a ground for it, and, as the writ was sued out, 
in this case, without laying any ground, it issued iinprovi- 
dently, and must be superseded; and, us to the ollicer, he is 
cleared fi-om any contempt in not obeying it, by the agree¬ 
ment between the attorneys. 

The rule for an attachment discharged, and the other made 
absolute [3] [t f 0^]. 


[2] In Easier T’cm, 22 Geo. 3. on 
IVcdncsiiaif^ tiic Ist of J/t/y, in a case 
of ll'illiams v. Thomas 4* another, a 
rule was obtained to shew cause, why 
a writ of certiorari, which liad been 
sued out by the defendant as of course, 
and without any upplicatioii to the 
court, to remo\o tlic proceedings in an 
action depending in the court of Great 
Sessions for the county of Pembroke, 
should not be superseded. On Mon- 
day, the I3fh of May, the Ia«t day of 
term, cause w^as shew n, and an affidavit 
of the defendant produced, by svliich 
lie swore that from the influence of the 
plaintiff in the county of Pimbroke, 
and his being himself an entire stran¬ 
ger there, he helieved he could not 
have a fair trial. It was said on tliis 
occasion, that tlicre were many in¬ 
stances of certioraris to counties pala¬ 
tine, and to the court of Ely, and seve¬ 
ral, to remove indictments from the 
courts of Great Sessions in ll'ab s. In 
general, indeed, tboso were brought hy 


the prosecutor, for which then* is a 
sort of reaMju, vh. that it Iwing the 
suit of the King, he niriy tiy it win re 
he pleases. I’ut (here is one at the 
suit of a defendant, in the case of lir.t 
V. James, T. 10//'. 3. 12 Mod. HJ7. 
— ft'aflace, and Douf'las, for the plain- 
tifl’.— Berner, for the defendant.~-l^rd 
Maxhfteld said, that the writ was 
not of course, and as it had betm sued 
out in this case, without laying any 
ground heforc the court, it nuist be 
superseded. <3:!^ In all cases where a 
defendant applies for a certiorari, he 
must lay some ground for it, before 
the court, supported by aflidavit. R. \. 
Eaton, M. 28 Geo. 3. 2 Term Rep.St^. 

[3] Final judgment was afterwards 
signed, and the defendant brought a 
writ of error in this court, upon which 
the judgment below being affirmed, a 
rule was obtained to shew cause, why 
the Master should not compute inte- 
rrsit on the sum given by the jury on the 
writ of enquiry, from the day of sign- 
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ing final judgment bolow, down to ilic interest allowed him for 1781, 
time of the taxation of costs, aixl why the siun adjudged due to 
th<‘ sail'd should not be added to the him, pending the time of 2 inck 
covts taxed for thcplaintilf. In Kasfer the writ of error, from the g„aiinjt 
Tam, i>‘2 CrVo. ;}. on the last day of judgment. The question 
that term, .S. Hfyu'ood argued against was fully argued, and, 
the rule, and Wilson m support of it. against the application, the practice 
Hy .3 i/e/i. 7* c. 10.—rec iting that of the court of Kvehequer J^hambeTf 
writs of error were oiten brought for which was admitted to be not to allow 
delay,—it is cmictcd, “That when interest, was relied on, and it was ir^ 
judgiiiLiit shall be afiirmed, or the sisted, that costs and damages are 
“ writ di'-eonlinued, or tlie party non- often, in law, synonymous expressions, 
“ suite d,a writ of error brought by and ought to be so understood in con- 
“a diioi.dai'.t or teii.'ini, the jicrson struing the statute of//f/i. 7. On the 
wiiorn it is sued out, shall other side, it was said, that the court 
recou-r his costs .and rlama^c, for his of Exchequer Chamber, not ha\ ing beca 
“ delay ancl wrongful vexation in the erected at the time oi the statute, was 
same, by discic'tiiiii ofthe not within the operation of it, and 

** afore whom the said writ of error is that, though the word “ dammi*' does 
** sued.” l<)//e7i. 7. c. 20. recites soinelimes signify costs, yet it never 
thj.s act, and that it had not been put dues when joined with “ ciistagia;** 
in fo'i'C'*, and liiucis that it shall be and that and damc/g'Cf are distin- 
thenceforth duly put in execution, guished in every Postea. The court 
tiryu'ood contended, that interest took time to consider, and then deli- 
coiihl md In-allowed under this statute, veioihheirunaiiimotis opinion ; “That 
bccatiM'. i’.t till time when it passed, “ the c'efentldnl, upon a writ of error 
au.l until the following reign, all into- “ brought into B. ii. should not haves 
rest was against law (/>', ami, therefore, “ interc'st allowed him by way of da- 
thou'ih the word ihiimitre" w'as used “ mages fc-r the sum adjudged due to 
in the statute, it must he considered as “ him from the time of the tirsl judg- 
only tautology, and synonymous to “ ment, pending the wiit of error, for, 
“ c-ovt*-.” lie cited Penruddock \. Er~ “ at the time, of making the &latute of 
Pi. R. j\I. ‘3.0 40 E/. CVo. “ .‘3 i/cn. “ c. 10, all interest w-as re- 

/v7. 587■ Conn V. Hh'ulvs, H. H. M. “ puted unlawful; and, therefore, 
2 W. i\- M. 1 Sal,'.. ami Bo-xton “ that statv> could not give it. In 
V. NichUis, li.R. //. 10 Car. 1. Cro. “ fact, when interest run highest, as 
Car. -101, as autliorilics to shew that “ at 10 per cent, it had not been aU 
tlie-tattuo of iif.’t. 7. is to be construed “lowed. In the Exchequer Chamber^ 
siricilj. Hut be chiefly relied on the “ it had never been allowed, and uni¬ 
case of Ilolroy V. Kbhso/i, B. Ji. U. “ forinity of practice was to bo wished 
I (wo. 1. 10 Jiud. 27 4, as directly in “and endeavoured.”— lln/xood then 
point.—That was an action in C.B. on observed, that it was clear, from 
several pnu.iis''s; judgminl by de- 2 .7«c/. 12.3, as well as from thejudg- 
fault; wiit oi inquiry; and final jedg- ment of the court in the last-mcntion- 
ment; and that judgment aflirr.icd, cd case,that the .statute of JF/cw. 7 . ex- 
iipon error brought in Ih Ii. lijion tends to the court of Ei'c/icyi/cr CAc?,-}- 
tl'is aflirmance the com t v.a, moved, />er, and that the practice of that court 
on 3 [lai. 7- «'• 10* tl'-'it the defuuiant never to .allow interest was not only 
in error should, besides his costs, ha>o admitted by the panics, and recognized 



('hj Supra, Louse v. Waller, p. 740. 
A a S 


(a) Supra, .56l. Hole (5). 
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1781* court, in that case, 

bat also stated by Lord 
Mansfield, in the case of 
Bodily s.Bellamy, B.R.M, 
1 Geo. 3. 2 Burr. 1094. 
J Blackst. 267- He ac¬ 
knowledged, that, in one sort of ac¬ 
tion, vii. qvare impedit, this court had 
allowed interest, as in the ease of the 
Bishop of London v.'The Mercer's Com¬ 
pany, B, R. II, 5 Ceo. 2. 2 Str. 925.; 
an anonymous case, ilf. 4- Car. J. in 
Cro. Car. 145.; and the case of The 
Earl of' Pembroke v. Rostock, M. 5 Car. 
1 . Cro. Car, 173, but, in that action, 
he said, the interest was allowed as a 
compensation to the party for being 
kept out of a living, from w'hich, at 
the time of Hen. 7, a legal annual 
profit would have been derived; 
whereas, at that time, no legal annual 
profit could have been derived from a 
sum of money; and, therefore, to pre¬ 
vent a party from making interest, by 
keeping him out of it, after judgment, 
by a writ of error, was no legal da¬ 
mage.—on the other side, said, 
that the only reason he could see for 
the rc-cnactment of 3 Hen, J, c. 10. 
by 19 Hen. 7. c. 20, was, that the 
•Imlges had scrupled enforcing the for¬ 
mer statute, on account of the ideas 
entertained, in those days, about the 
illegality and sin of tnkirig inten'St. 
But though It might be unlawful to 
take interest in the reign of Hen. 7. 
and, therefore, it might not, then, be 


any damage in the eye of the law to be 
prevented from making interest of a 
sum of money, yet, as soon Ws the le¬ 
gislature permitted interest to be 
taken, the loss of the opportunity of 
making inteiTst became a legal da¬ 
mage, to which the act of lien. 7. 
would apply. He admitted, that in¬ 
terest was not to be allowed as of 
course upon the afiirmance of a judg¬ 
ment by a court of error, but required 
an application to the court. This had 
been stated- by l.ord Mansfield, in the 
case of Bodily v. Bellamy, and was all 
that there was in that case applicable 
to the present.—Lord Mansfield men¬ 
tioned, that what he had delivered on 
that occasion, was the result of a strict 
enquiry into the practice of all the 
courts. He said, the present question 
was a matter of some consccjuencc, 
and, therefore, the court wftuld think 
of it till the next term. In T. 22 (iei). 
3. {Friday, the 27tl» of June.) his 
Lordship delivered the opinion ot the 
court, that “ damage,'' in the statute 
of Hen. 7, must mean sonu ihing dif¬ 
ferent from costs, as both words arc 
used : that the question was, what was 
to be the rule for a.'jses>ii)g the damage; 
and that, in this case, the intenst 
ought tobc the measure t/f the damage, 
the action being for a dvbt(a); but 
that, in a case of another sort, the rule, 
might be different.—The rule was, 
therefore, made absolute. 

[t i6’2] Vide 2 Bulstr. 158. 


(a) The action was indchiiatus as¬ 
sumpsit. ^33^ If by the courc- of the 
court of error, interest is not coinput- 
cd in the allowance of costs, on the 
affirmance of the judgment, the jury 
may give interest by way of damages, 
from the time of signing the original 
judgment. Entwistle v. Shepherd, B. 
R.M. 28 Geo. a. 2 TmnRep. 78. But, 
in debt on a rccogni^fancc against bail 
iii error in the Bschequer Chamber^ the 


bail are not liable to pay interest be¬ 
tween the time of the original judg¬ 
ment and the affirming the words of 
the recognizance, in that court ol’error, 
being, to p.^y the .sum, 4 c. and such 
further cose.!, 4'c'« In R.R. the bail iu 
error undertake to pay the sum, ^ c. 

as also ail such costs and damages, 
“ &c.'’ Frith V. Leroux, B. R. M. 28 
Geo, 3. 2 2'erm Rep, 57» 59. & note 
{aj[t}. 


M For cases on the allowance of inicrcst, generally, as damages, seep. 
37^ supra, note [r]. 
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Goodtitle, Lessee of Winckles, against 
Billington and Another. 


Priday, 
S9th Juae« 


^HlSwasanejectment,tried before Lord Loughbokough, By a devise,— 
at the last JLen^ Assizes for the county of Huckir^/iam. 

A verdict was found for the plaintiff, subject to the opinioq of me life of the 
the court, on a case reserved, which stated, (as far as is mate- 
rial,) as follows Z marry and have 

Bernard Chevally in 1774, niadcliis will, in which, inter 
alia, there was this devise:— ** Next, 1 give and devise unto fo li. and her 
“ niy said loving wife, Elizabeth Chevall, and unto my 
** daughter June Chevall, all that my messuage, tenement, gi^and without 
" or farm, (Sfc. viz. the premises in question,) to hold the said ■^* 

** messuage, tenement, *orfarni, ^c. unto my said wife Eliza- an”j».*tok7' 
** beth Chevall, and unto my daughter Chevall, for and a joint estaufor 
during the term of their natural lives, and the /j/c of tJke tlngent «mui- 
** longer iioer of them, in equal proportions, share and share ders m fee-iim- 
“ alike. But, in case my said daughter Anne Chevall th^aiteroati^c! 
“ should happen to marry and have issued her body law- 
** fully begotten, then, and in that case, after the decease of •[! 754 ] 
my said wife, I give and devise all and singular the said 
** messuage, tenement, or farm, unto my said daughter 
“ Anne Chevall, and to her heirs and assigns for ever. But, 

'* if my .said daughter should happen to die single and un- 
** married, and without issue of her body lawfully begotten, 

** then, and iii that case, 1 give and devise all and singular the 
aforesaid premises last above-mentioned, unto my said wfe 
** Elizabeth Chevall, and to her heirs and assigns for ever .”— 

Hie testator died on the 27 th of December, 1774, leaving 
Elizabeth ChevalV, his widow, and his daughter Anne Chevall, 
who w'as by another wife, his heir at law. Elizabeth Chevall 
died on the 30th of June, 1775. After her death, Anne 
Chevall suffered a recovery of the premises in question, and 
devised them to the defendants. She afterwards died unmar¬ 
ried. The lessor of the plaintiff was the brother and heir at 
law to Elizabeth Chevall. 

The question was, Whether the limitation over to Elizabeth 
Chevall, and her heirs, was barred by tlie recovery suffered by 
Anne Chevall^ 

Graham, for the plaintiff, contended, tliat it was not; for 
that it was either an execute ry devise, and not too remote in its 
creation, or a vested remainder, after estates for life to Eliza¬ 
beth and Anne Chevall and the survivor, and a contingent 
estate-tail to Anne Chevall. 1 . On the first point, and wmich 

A a 3 was 
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1781. founded on the supposition that the limitation to the 

daughter, in case she shouiil marry and have issue, was in 
CooDTiTLE he admitted, that it would be necessary fur him 

against distinguish this case from that of Liiddiiigton v. KiineCa)^ 
Bii-LiNO- ^tid other subsequent cases of the same sort, in all those, 
Tox. cases, he said, the limitation over was such, that, though the 
contingency on which it was limited should happen before tho 
end of the original specitied duration of die particular estate, 
yet it must await the natiirul expiration thereof, before it could 
vest in possession. 'I'lnis, in Lmldington v. KIme, though 
[ 755 ] the tenant for life might have issue-male in his life-time,which 
was the contingency on which the remainder to such issue- 
male w'as limited, yet the estate to such issue-male was not to 
take effect in possession, till after the regular expiration of the 
particular estate by the death of the tenant fur life. 'I'his is 
essential to the idea of a remainder, according to the defini¬ 
tion in Coke Littleton, viz^ that it is “ a remnant of an estate, 
** in lands or tenements, ejpectant upon a particular estate, 
created together with the same at one timef/y^.” So, in 
Chudleigh^s case ( c), it is said ,—“ The rule of law is, that 
“ he in remainder must lake the land tchen the particular 
** estate determines, or else the remainder ^hall be void (d) 
—In Cholmleystcasc (e )—“ A remainder ought to take effect 
" in possession when the particular estate cuds (f) —And, 
in ./ior«5/o«’8 casefig), almost in the same words,—“The 
** remainder ought to commence in po.sses.siou, when the par- 
“ ticular estate ends(h)” —In like manner, the definition of 
a remainder in Noj/s Maxims is, “ That it is the n^siduc of 
“ an estate, at the same time appointed over, and must he. 
“ grounded on some particular estate given before, grunted 
« for years or life, and so forth; and ought to begin in jm- 
** when the particular estate eWcM (i).” The same 

principle is laid down repeatedly in the case of CoUhirst v. 
Bf^ushin, in P/ote?rfew (A) [1], Rut, here, the limitation to 

the 


(«) C. /5. E. y W. 3. 1 Ld. Rapa. 
20.3. 1 Hdlk, 2*24, 3 Ecv. 431. and 
stated supra^ ii63. 

(*) Co. Lifil. 143, a. 

(c) />’, R ri. 31 EL 1 Co. 120, a. 

(d) Ilitd. 135, a. 

(e) Saiec. E, 39 EL 2 Co. 50, a, 

(J )2bid. 51, a. 

(g) B. R. Id. 20EL 3 Co. I 9 , a. 

(4) Jbitl, 21. a. 

(0 Noi/'s Maxims, 31. 

{k) C. iJ. E. 4 Edio, 6. Elovid. 21. 


[ 1 ] All the definitions here cited, 
and nTu’d or, point only at this C’lsen- 
tial quality of a remainder, tliat it 
must ho so limited us that it may, by 
possibility, he capahl..- of vi-'tlng in 
possession, at the laint, em the regular 
and nutuiul determination of the par¬ 
ticular estate; or, as it is expressed, 
though ratluT obseundy, in Plnxcdrtt 
(25), “ that the particular estate emi- 
“ tlnnes ichtn,' (which word means 
vnld) “ tlie reinaiiuhT\csti.'’ It docs 
not cease to be a remainder, because 

it 
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tlie daughter Anne ChevaUf in case slie should marry and 
have issue of her body, was not to wait till the natural expira¬ 
tion of the first estate for life to her, but was to take effect in 
her lite-ticne, as soon as the contingency on which it was 
limited should happen. It is, therefore, not a remuinderf 
but a conditionai iunilatum. As soon us she had married, 

and 
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it may vest in possession on an event 
which, from llic terms, or from the 
legal nature, of the ori-inal liinitii- 
tion, shall defeat the purltcuUir estate 
before its natural or regular expira¬ 
tion. I'lvery reinaiiuier limited after 
an estate for life may vest in posses¬ 
sion before the death of the tenant 
for life, (which i» the term of the 
natural ex'pir.ition uf the particular 
estate,) namely, in consequence of any 
forfiiuire which he may commit. 
Some have been inclined to consider 
ronditional limitation', after particular 
c.slates, (as, for inMance, after an C'ltate 
for life,) hut limite<l to vest in pfssses- 
sion on a contingency which j»!/y hap¬ 
pen before the di’.ith of tlie tenant tor 
life, as not beim: remainders^/). '1 hus, 
if an estate is givi-n to A. tor life, pro¬ 
vided that, when C. reUinis froni Route, 
it shall, from lUeneeforth, be to the 
u-sc of li. in fee, it is said this iimitu- 
tion over is not conlined to the remnant 
expectant on the particular estate be¬ 
fore given to yi., but may interi'ere 
with, and in part defeat and supersedi*, 
that first estate, i.istead of awaiting its 
regular dt termination ; and, therefore, 
it does not answer the dehiiitiou of a 
remainder in Co. Lift 1. 143.//. (cited 
supnt, p. 7oft). But this seems too 
great a relinement. Every estate for 
life may, by the act of the tenant for 
life, be defeated, and abridged, before 
its regularVxpiration, and, thereby, 
let in the remainder over in the maimer 
above-stated, and the only ditlerencc 


between such limitations and theolhers, 
is, that, in the others, the estate for 
life is not aliridged by the act of the 
tenant for life, but by some c.xtriosic 
event which happens also t/» be the 
contingeney on which the limitation 
over depends. But no decided cases 
tiiat 1 am aware of, have ever con¬ 
sidered limitations of this last sort as 
not being remainders. They have all 
the legal incidents and attributes of re¬ 
mainders. They may be barred in the 
same manner, ( Rage v, Hayward, 2 
Sulk. .'570.) and are liraitefl to vest in 
possession, at the latest, on the regular 
detPwnination of the preceding estate; 
for, in the case put, if C. should not 
return from Rom till after the death 
of A. 1 conceive the estate to B. could 
not take eff< cl. This, 1 think, is to be 
collected from the determination in 
this very case of Goudtitlc v. Billings 
ton ; for it seems that it would have 
made no uitfereiice, with regard to the 
contingent limitation over to the daugh¬ 
ter in the t -.eiit of her marrying and 
having issue, although the joint estate 
with the widow, and the survivorship, 
had been given, not to the daughter, 
but to a stranger. Indeed, what dif¬ 
ference, more than what is merely ver¬ 
bal, cun there be shewn to be between 
an estate to A. till C. returns from 
Rome, and then to remain over to B, 
and an estate to A. provided that when 
C*. returns from Rome, it shall, hence¬ 
forth, be to B. Under both forms of 
expression, A. takes an estate for life 

Ucfeaiiblo 


(1) Fearne, 3d Edit. p. 9, 10. 

A a 4 
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and had issue, the estate, to her and her heirs, would hare 
taken effect, and would have enlarged her interest, and 
merged her estate for life. This limitation to ll’c dau^hfir 
is, therefore, within the principle of the decision in JW/s V. 

Bromt 


defeasible^ on the very same event, 
and jB. a contingent interest depend¬ 
ing on the very same event. The ex¬ 
pressions “ till, &c." and “ then, &c.*' 
in the first case seem to me to be ex¬ 
actly convertible with “ provided that 
** when, &c.’' It shall then. See. in the 
other. Now the first is given as an 
•xample of a species of contingent 
remainders, in the very work where the 
supposed distinction is stated (d). As 
to the first limitation, in either case, 
being to ji. indejinitel^, or to A, for 
life, that can make no difibrence, be¬ 
cause a limitation to A. indefinitely, 
carries a life interest, as efl’uctually as 


if the words **for life* wore added. 
The law supplies them (e). Ill short, 
the expression and idea of, a condi¬ 
tional limitation was originally adopted 
to evade the necessity of the entry of 
the heir, in order to take advantage of 
the defeasance of a piior estate, ami 
nil eonditional limitations in wills seem 
reducible, cither to the head of execu¬ 
tory devises, of which sort was that in 
Fells V. Brotcn, or of contingent re¬ 
mainders, to which the second limi¬ 
tation to the dau^htir in lliis ease 
of (Joodlitle V. IJiUington, seems to be* 
long [r]. 


{dj Feame, p. 4. lot f ej Co. Littl. 42. a. 


[r] This note has been made the 
subject of very learned and minute 
discussion in a subsequent edition of 
Feamels Essay; of which it is not 
possible to obtain an adequate idea, 
without reference to the original work, 
pp. 8. Sc 334, of the fifth edition. 
Feame observes that, of all the pas¬ 
sages referred to as definitions, only 
two'ace properly so denominated, viz. 
that from Co. Lift. 143, a. and from 
Nofs Maxinu; and he infers from the 
us^e of the words renaumt^ and resi¬ 
due in those passages respectively, that 
necessarily import sometiiing not 
included in the particular estate, and 
by which that estate is not abridged. 
He argues, that the instance suggest¬ 
ed in the note, of a remainder coming 
in to possession by forfeiture, cannot 
i^ly; lieeausc, forfeiture is no one 
of the Kgular modes of determina¬ 
tion incident to an estate for life. He 
also disputes the position in the note, 


that thu conditional limitations in 
question “ have all the b gal incidents 
and attributes of remainders :** and he 
quotes the case of Cogan v. Cugun, 
Cro. Eliz. 360, as a decided case, 
which establishes the point, that they 
are not valid as remainders, when 
created by deed, which case is also 
relitd on, for the same purpose, by 
Gilbert, C. B.: as is nuntioned by 
Feame, and appears more fully from 
Gilbert'sTreatiston iimawiJertf,printed 
at large in the 7th vol. of the 8vo. 
(fifth) edition of Bacon’s Abridgmut, 
p. 800. Fearne (p. 14.) puts simie 
cases of conditional limitations by 
will, where the cstnU* to arise upon 
the contingency is not to accrue to tho 
person entitled to the particular estate, 
but to him in remainder, which be 
maintains would be valid limitations, 
to operate as executory devises; but 
which, if the distinction maintained bgf 
him were discarded, would rank as re¬ 
mainders, 
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Brown (a). There, an estate was given in fee, defeasible on 1781, 
the event of the devisee dying without ’•‘'issue, living the devisee 
over. Here, a life estate is given, enlargeuble on the event Goodtitlk 
of the daughter’s marrying and having issue. lu Pells v. against 
BroTcHf tlie limitation was held to be, not a remainder, but Billino- 
a conditional limitation, and good by way of executory devise. tok. 

Here, in like manner, the second iimitation to the daughter 757 ] 

is not to be considered as a remainder; and, if it is not, the 
subsequent limitation must be an executory devise. As an 
executory devise, it is not too remote, for it is limited to vest, 
if at all, on the deadi of the daughter. Q. But, if the second 
limitation to the daughter should be thought to be a remain¬ 
der, then it may be necessary to consider, whether the testator 
lueunt to give her any thing more than an estate-tail by that 
liniitalioii, and, though the words are, Unto my said 

daiiglilcr and to her heirs and assigns for ever,” yet subse¬ 
quent words may restrain the estate to a fi-e-iail, as in the case 
oi’ Doe V. Reason ib). Here, there are subsequent words 
which seem to indicate an intention only to give the daughter 
an estate-tail; and, if that construction should prevail, the 
last limitation over to the wife was a vested remainder, and, 
of course, not barred by the recovery; for it is only ronttii- 
gent on the suj»[iositiou of the preceding contingent limita¬ 
tion being in fee ; it being a rule, that all estates limited 
after a contingent fee, must be contingent, on account of 
the established maxun, that a fee cannot be mounted on a 
fee. 

During argument, Bullku, ./usfiVc, observed, 

diat, if Anne Chevall bad married and bad issue, her life 
estate would not have merged, as contended by Grahantf 
because it was not limited to take effect till the v. ath of the 
wife. 

Le 

(a) B. n. M. 18/ac. 1. C o. Jec. (hj B, R. T. 28 .S' Sp Oeo. 2 . 3 
SpO. Wils. 224, and stated supra, p. 267* 


inain<2(’r3,and be, therefore, considered 
as barruble. And (p. 338.) in a de¬ 
tailed staiement and discussion of the 
principal case, he shews, (in concur¬ 
rence with the observation of ilw//cr,J.) 
that the estates in fee hen^ limited, 
w<iuld only vest in inft rest^ and not in 
possessionf during the crmtinuancc of 
the estates for life; and, therefore, 
could not be said to abridge the 
particular ci. late.’' i'carne agrees to 


the statement, that limitations of this 
nature, when created by will, arc re¬ 
ducible, in cfl'ect, to contingent re¬ 
mainders, or executory deiises and 
observes, that the point in judgment, 
in the principal case, docs not miiittire 
against his definition; which is indis¬ 
putably true, whatever may be rhuii; lit 
of the controversy arising from tho 
argument used by the counsel. 
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1^. Blanct for the defendants, contended, that, whether the 
daughter took at iiist an estate-tail, or only an estate for life, 
the remainder over to the widew was barred by the recovery. 
If she took an estate-tail, the ease was clear; but, if she only 
took an estate for life, then, he said, the limitation to the 
widow was upon a contingency with a double aspect; it uas 
a concurrent ix'inainder in fee, created in the altcniativc, with 
a contingent remainder in fee to the daughter; mid, a reco¬ 
very having been sutfered by the tenant for life, every body 
Mas barred but the heir at law, which the daughter herself 
was in this case. Mo insisted, that it vvas impossible to dis¬ 
tinguish this case from those of lyuddiHglon v. Kime (fl), Doe 
V. holme ( 6 ), and Goodi ight v. Dunham (c), that the second 
limitation to the <laughtor was capable of taking eflf'ect ns a 
contingent remainder in fee, and, of course, that to the wi¬ 
dow was So; and it was an eslublishod maxim, that, whm- 
ever au e^ttute can take effect as u remainder, it shall not be 
construed to be au executory devise [ 2 ],—lie also said, he 
meant to argue, that, if the limitation to the widow should 
he held to be an executory devist;, yet it ought to be considered 
as limited on an indetinitc failure of issue, anrl, therefore, too 
remote; but Lord Mansfiklo said, it was impossible to 
inaiiituin that position, for that the words clearly coiilined the 
failure of issue'lo the time of the daughter’s death. 

Lord Mansfil.ld,— ’Ihc rules and piincipics laid down 
by Mr. Le Blanc are indisputable. It is perfectly clear and 
settled, that where an estate cun take effect as a remainder, 
it shall never be construed to be au executory devise, or 
springing use. Merc, the first limitation is to two persons 
and the survivor, so that a preceding freehold will he in the 
survivor, and the estate over is limited on a contingency upon 
which a remainder may depend. It is to the daughter and her 
heirs, (not issue,) if she should marry and have issue, and it 
must have taken effect after the death of the survivor. There 
is another contingency, on the event of the daughter dying 
unmarried and witliout issue, (not on failure of her issue,) and, 
upon that event, the limitation is to the widow in fee. But 
the tenant for life, by the recovery, has barred the contingent 
remainders. 

The Postea to be delivered to the defendants. 


(a) C. B, E. 9 W. 3. 1 Ld. Raym. 
203. 1 Salk. 224. 3 iLev. 431, and 
stat(>d supra, p. 265. 

(b) C. B. T. 11 4^ M. 12 Geo. 3. 
Wils. 237-241. 2 Blackst. 777 1 »“d 
Stated supra, p. 2^5. 


(e) M. 20 Geo. 3. supra, p. 264. 

[2] In Pdls V. Brown, the limita¬ 
tion over could not enure as a remain¬ 
der, because it was limited on the de¬ 
feasance of a defeasible vested fee. 
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Right, Lessee of Mitchell and his Wife, 
agamst Sidebotham and Another. 


Friday, 
S9llt June* 


/^N an ejectment, tried at the last Spring Assizes for the By the following 
county of Orjord, before Hkatm, Justice, a special aifj <*'- 

verdict was foinid, which stated: That one William Spar- w.he\o .i.her 
roichutek, being seised in foe-simple of the premises in \\ 
question, on the lOtli of Vcbruuiy, made and duly “ afi my land** 

executed his will, and, thereby, devised as follows;—For ‘‘aiB. aodi 
“ those worldly goods and estates when.’.tith it has pleased « Iju'cati* t... a 
“ Almighty God to bless me, I give and dispose in manner “all 
following. Imprimis, I give and hequeuth to my sister <• (Oi ''*^'*Vniy 
** Siisaanah Mitchell, one shilling. Item, 1 give ami be- tabc^ an tvatc 
“ qncath to Johi Mitchell, son of Susannah Mitchell, one (;!aud 

shilling, to be paid by my executrix herein-after named, I'.ei ^e.sion 
wiihin three months after niv decease. Item, I give and “'‘I'' 'i;,'” ‘’“J 
“ bequeath to my loving wife, Susannah SpanoxchuKk, i 
“ the rest of my goods and chattels, and personal estate '“tro- 

** whatsoever. Ai.io, 1 do give aod r/t '///.'.'4 unto S:. '■annuli “ Ft 
“ SjHirrorihiiii'k, niy said wife, her heits anti assign^ fur || 

eerr, all niy laud-lying in the parish of Hampton in (he ” i.trcwih it 
** Hush, in the conuly of Oifortl, and now in the occiqia- !*,!(?*■ ^ 

•'* tion of .dfr/ry iS/a/rivja-7'^icc;/t of yL't/o/i, in the puiisli afore- «• ,niv’ami con- 
** said. Stud 1 give and bcifueatk to nip loving wife afore- ’■‘i’*-''! ■» lesticy 
“ said, all mi/ iauth, tenements, and honscs, Ij/ing in fhe 
parish of Chipping \orton, (to wit) tlio hoiv^ 1 now live 
“ m, the Sign of the Plough, standing between the houses 
of W. IV. and T. A. and now in iny occiipatior with the 
yard, garilcn, and out-houses, and all other appurtenants 
** thereto belonging. Last Ip, 1 do make and constitute 
Susannah Sparrou'haw'k, my said wife, full and sole exe- 
cutrix of this my last will and testament.’’—-'riiat the testa¬ 
tor died seised in fee, on the S20lh of September, 17()(i, leav¬ 
ing the said Susannah Mitchell, one of the lessors of the 
plaintiff, his only sister and heir at late; and that the testa¬ 
tor’s w'iilow married the defendant Sidebotham, and died on 
the I St of November, 1777. 

'Fhe question upon this special verdict was, Whether the 
last-meniioiied premises in the will, were, by the tine con- 
stniction thereof, devised to tlie widow in fee, or only for 
life ? 

Caldecott, for the plniiitid', iiH’istcd, that only a life estate 
in those pvomishis w’as given by the will, and that lheiv\er- 
.sion expectant on the dealli of the widow, had descended to 
Susannah Mitchell, tlie testator’s sister and heir at iaw . lie 

said, 
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said, it was clear, tliat, by the words of the devise, taken by 
themselves, nothing was given but an estate for life, and the 
court would hold themselves bound by the legal operation of 
the words, and not indulge uncertain conjectures about the 
intent of the testator, llie circumstances from which an 
intent to give an estate in fee, might be attcmpteil to be in¬ 
ferred, on the part of the defendants, were, first, the general 
introductory w ords [f 1 ] at the beginning of the will, viz. “ For 
** those worldly goads and estates, and, secondly, the 
legacy of one shilling to the heir at law. The first, it might 
}>e said, indicated a deteriiiination to dispose of the complete 
interest in every thing the testator had in tlie w orld [ X*? ], and 
the other a resolution to disinherit his heir. But, as to llie intro¬ 
ductory wortls, they are almost of course iu wills, and are 
merely descriptive, and nut meant to relate to the ipuuitily 
of interest given in the things devised; and, as to the sup¬ 
posed disiidieriting clause to tlie licir at law, it must be con¬ 
sidered, that the interest of the heir at law, is, in no case, 
derived from the bounty of the testator, Inil from the disposi¬ 
tion of law, and it is sufficient for his tide, if the tc.stutor 
either docs not give the whole to anotlicr person, or, design¬ 
ing perhaps to do so, executes his design with so much un- 
certaintv, and so insufficientlv, as that it cannot be taken 
notice of by a couit of law. '1 he cases he reliwl upon were, 
Demif Lessee of Gaskin^ v. Gaskin, li. H. Al. 18 Geo. . 8 . 
[f 163], and hoe, Lessee of Callow & others, v. Bolton, 
C. B. M. 16 Geo. 3. —Tlie first came on in the form of a 
special case, which stated, Uiat John Gaskin, being seised 
in fee, by his will, after prefacing, “ As to such worldly 
" estate as it hath pleased God to endue me with,” devised 
as follows: I give and bequeath all that my ireeliold ines- 
** suage and tenement lying iu G. in the parish of /). to- 
** gether with all houses, farms, edifices, and appurtenants, 
** reputed as part thereof, or belonging to the same, to 
** Matthew llobinsou, George Robinson, and 2'komas Ro- 

** binson. 


[03*] In Maundy v. Maundy, B. “ with it hath pleased God to bless 
T, R. 8 Geo. 2. Lord Ilardwicke laid “ me.” Ca, Temp. Lord Hardvt. 
great stress on similar words, rtz. ** In 142, 143. 2 Str. 1020 , 1021 . 

** respect to my worldly estate where* [t l63] Since reported, Cov^. 657• 


[r l] That such introductory words Doe, d. Wright v. Child, 1 N, R. 335, 
.will not enlarge a subsequent general and Dor, d. Childs. Wright, 8 T, R.64. 
devisei from a life estate to a fee, Vide Also Doe, d. Smalt v. AUen, i 6 id. 4.97» 
Doe, d. Briscoe v. Clark, 2 W. R. 343. Coodright v. Stocker, 5 T. R, 13, and 
See also the same point, arc. by seven Doe, d. Spearing v* Burner, 6 T, it. 
Judges, Chief Justice,confra, 6l0. 
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** btnsonr'et[mWy to them my sister’s sons;” That the will 1781. 

then proceeded to give stv ey ul pecuniary legacies, of dif- 
fcrciit amounts, to different relations, and, among oUiers, Right 
ten shillings to the lessor of the plaintiff; That the testator against 

died seised in fee, and, aflei^vards, Matthew and George Sihebo- 

Unitjisou died i 'Vhat Thor/ias Kobinsou was alive, and that tiiam. 
the lessor of the plaintiff was the testator’s heir at law. Tlie [ "6! 
main question ’vas, w-hether the three nephews took an es- * 
tate in fee, or only for life; and it was argued, for the de¬ 
fendant, tliat they took an estate in fee, as must be collected 
from the prefatory words, and the legacy to the heir at law; 
but Lord MANsFiinfin said, though he suspected the testa¬ 
tor’s intent was If) give the whole interest, as he did not aj)- 
pear to have had any other lands [l], and had given a disin- 
heriting legacy to his heir at law, the court could not connect 
the prefatory with the devising clause; and, in the devising 
clause, there were not any words by which the court would 
be warranted in construing it to be an entire disposition of the 
estate. VVifiLKS, Justice^ was absent; but Aston, and 
AshII UKST, Justices, concurred, and Aston mentioned a 
case of Right, Lessee of Shaw fit another, v. Russell, iu 
the court of Exchequer, II. I Geo. 3. where introductory 
words, like those in the present case, w'ere held to be mere 
matter of form, and not material; and ffie day after he 
brought his note of diat case into court, and read it, and it 
appeared, that the will there began, As touching the dis- 
" position of .such temporal estate as it has ple.'iscil God to 
“ bestow' on me,” and then tV.e testator proceeded to give his 
bouse to his son Samuel Russell, and after his deaib, then to 
the two sons of Samuel, Thomas, and William, and then, 
at last, gave a legacy of one shilling to the hucoaud of lus 
heir at Taw; and the determinatiou was, that Thomas and 
William only took for life, and that the reversion .icscended; 
and As'I'on, Justice, observed, that that was a stronger case 
than Dean v. Gaskin, because, if Samuel hud survived his 
two sons, they would have taken nothing by the will, lii 
Roe, Lessee of Callow & others, v. Bolton, there were 
these introductory wortls in tlie will: “ As touching such 
“ worldly estate wiicrevvith it hath pleased Almighty God to 

hicss me w itii.” '^I'lic testator then gave all his real aiul 
personal estate to his wife for life, and then came this d«vise; 

“ Item, I give unto my son Raul CqrJale, all that niy land 
** lying and being in the parish of Dudley, in the county of 
“ H'orcester, near unto a certain place callcvl Tiusli/ Hill, 

“ into three parts divided, at or immediately after my wife’s 
“ decease.” ’Ilien ca:nc several legacies of personal and 
leasehold property to his sou Isaac Cardale, and liis daugh¬ 
ter 

[1] And therefore it \va.s not necessary to distinguish those devised, bv 
local description. 
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ter Wizabeth Mawti, after hiii wife’s deatli, and tJien fol¬ 
lowed this clause; “ Iletti, niy will is, that all my grand- 
** children that are living twelve mouths after ^ my wife’s de- 
** cease shall have live shillings each of them as a token of 
“ the love that 1 bear unto tm/ generation [!]•” The lessors 
of the plaintiflf were the testator’s heirs at law, being his 
gratid-daughters by his eldest son Wilimni ('ardale, and the 

! [uesiioii being, whether Paul Cardale took an estate for 
ife or in fee, the court held, that he only took an estate 
for life; yet in that case, likewise, there was the same sort 
of introductory clause as here, and also a disinheriting legacy. 
After stating llie two foregoing cases, Caldecott observed, 
that it appeared, that the tesiator knew the technical words 
necessary to create a fee, having used thou in the first branch 
of the devise, and, therefore, he niiist be considered as hav¬ 
ing designedly oinitte^ them in the other; nay, that the 
very circumstance of making two branches of the devise, 
sliowcd a design to give diftcrent interests, since, if lie had 
meant to give the same estate in all the premises, one si t of 
words would have answered the purpose.—He also cited the 
cases of Suai/ne v. Fankner 6f another, Executors of 
Middleton (a), and Bevhtonv. Ilussef/(b). 

Bozeer, for the defendants, cuutemicd, that the inteutiou 
W'as clearly to »give the whole interest. Tlic testator not 
only begins by c\prcs.sing the purpose of disposing of all his 
property, but uses the double precaution of giving legacies 
both to his heir at law and her son. In the case of Cole v. 
Rateiinson (c), words sufficient to cany a ft e-simplc in ihc 
first part of a devise, were eoniiectcd with a subscqiKut 
part, so us to make that an estate in fee, which would other¬ 
wise only have been for life, by the opinion of Powrll, 
Powys, and Itoum), Justices, against J-ord llocr. ’Die 
words were, “ 1 give, ratify, and coniirm all my eslaU', 
“ right, title, and interest which 1 now have, and ail the 
“ term and terms of years which 1 now have, or may have 
in my power to <lispose of after my death, in whatever I 
" hold by lease from Sir John Freeman, and also the house 
" called the Jklf Tuccrn, to John Bdlingsti^** The ccipw- 
iative word ** andf in that ease, was held sufficient to carry 
. the 


[l] This state of the will in the 
case of £{oe v. Bolton, was taken by 
Mr. Caldecott, (who favoured nio with 
from an office copy furnished him 
by his client. If that copy was cor¬ 
rect, there is a .singular oinissjoti of 
the word “ my'' in the account of the 
Cfcse in 2 Biuckst. 1045, where tin*, 
court arc mentioned to have t.'ikeii no¬ 
tice of the testator's having assign'd a 


whiin.>-ical reason, tiz. ** hn lotc to 
“ "cncrution^’ for giving the legacies 
to his grand-children. 

(a) Doni.Proc. Show, Pari. Ca. 207• 
Sk'itin. ;J.}9. 

(b) n. ft. ilf. 6 ir. fy M. Skinn. 
38.1, .162. 

(c) li. ft. H. 1 Jnn. 1 Salk. *J4. 
2 i,d. Haym. 831, 
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the preceding words, all my ealate, rigAt, tithf and in- 1781, 

** leresl” over to that part of the devise which respected tlie 
house called the Hell Tavi t'it. lu this present c''.so there aie, IUght 
in like maimer* wonls cvpiessive of a fee-simple Int rest in utrainst 
the ill St branch of the di vise, and that branch is connected S oebo- 

with liie other by the same copulative “ ami." 'I'hat mate- tiiah. 
rial circumstance was wanting in the case of IJe/in v. (Jaskin. 

In short, if the interposing woids in the second branch of 
the devise in qiic-stion, betvi'ecu the copidutivc and the de¬ 
scription of the premises thereby devised, viz. “ 1 give and 
bcqiKiuth, were wanting, there could be no doubt. It 
would then be an espKss devise in fee; and the unnecessary 
use of those words cannot have the eiTect of defeating the 
clear intent of the teslitor. As to lioe v. Jiolfon, the rea¬ 
soning of the court, as stated by Mr. Juatice Blackstone, 
is rather in favour of the present defendants, for they clearly 
thouglit, that a legacy to an heir at law indicating an im- 
cquivocul intent to disinherit him, would he suiticieiit to give 
to words like those in the present case, the elFect of carrying 
a fei'-sitnple. No serious ui^umeiit can be drawn from any 
supposed knowledge this testator had of the techiiicul (opera¬ 
tion of words, since, in the first branch of the clau.se in ques¬ 
tion, he uses the expression " demise," instead of devise." 

liOid Mansfield,— I verily believe, tha% in ahuost every 
case whereby law a general devise of lands is reduced to an 
estate for life, the intent of the testator is thwarted; for or- 
diiniiy people do not distinguish between real aiid personal 
properly [f 12], Tlie rule of law, howi.wcr, is cslahii.'hed and 
certain, diat express words of liinitutioii, or words laiilu- 
inount, ate necessary to pass an estate of inheritance. All 
‘‘ my estate'' or “ all my interest” will do: F *; “ all my 
“ lauds lying in sucli a place” is not suHicient. Such words 
are considered as merely descriptive of the local situation, 
and only carry an estate for life. Nor are worils tending to 
disinliorit the, heir at law suilicient to prevent bis taking, un¬ 
less the estate is given to somebody else ['XJ ]. 1 have no 

doubt but the te.'>tator*.s intention here was to disinherit his 
heir at law, as well as in the case of Dcnn v. Gaskin; but 
the only clrcuinstance of diH'crencc between that ea^e 
and this, and wliich has been relied on as in favour of the [ 7()4 ] 
defendants, if the testator luid any moaning by ir, (which I 
do not believe he had,) rather turns the otiticr wav, because 

he 

5. P. Ca. Temp. Lord JLn dic. 1-U). 


[f 2] See the same doctrine by supra cit. Also in his judginnit in 
Mansjidii, Chief Justice, ^ A. R. 3 tp, Doe v. C/iHd, 1 Ah R. 34tf. 
in his judgment in Doe v. Clarke, 
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he uses different words in devising two different parts of his 
estate. I think we are bound by the case of Derm v. GasJcin, 
and the other cited in that case by Mr. Justice Aston. 

WiLLES, Jiist/ce,—In Co/e v, J2ttK'/inso«/(which, how¬ 
ever, was decided gainst the opinion of Lord Holt,) 
the whole devise was in one sentence: it was all one devise. 

Bulleb, Jiustice,-~-it is impossible for us to make this 
only one devise, when the testator has made it two. 

Judgment for the plaintiff [f 164]. 

[tl54] Vide Ibbetson v. Beckwith^ Geo. 3. J 2 Blackst. lO+l. rSy- Mactnre 
Cane. M. 1735. Ca. Temp. Talb. 157. v. Tati, Cane. 1753. Amhl. 181. TvjJ"- 
Jtoov. Blackett, B.R.H. 15 Geo. 3. ttell v. Page, Cane. 1740. 2 Atk.ViJ. 
Cotep. 235. Hogan v. Jackson, B. R. T. Rogers, lessee of Damon, v, Briggs, 
19 Gee. 3. Coap. 259* 30ff. Loveacres B. R. E. 11 Geo. 2. Andr. yio. 
V. Blight, B. R. M. l 6 Geo. 3. Cowp. Holdfast v. Martin, B. R. M. 27 Geo. 
352. Frogmorton s. Wright, C. B. E. 3. 1 Term Rep.'AtW. Fletcher v. Smi- 
13 Geo. 3. 2 Blackst. 889. Stiles v. ton, B. R. ill. 29 Geo. 3. 2 Term 
Watford, C. B. H. 14 Gro. 3 .2 Blackst. Rep, 606 , 

938. Goodright y. AUin, C.B. M. 16 

dr 
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Chancellor against Poole. 


The assignee of 
a term, declared 
agaipsl as iurh, 
ii not liable for 
tent accroin;; af¬ 
ter he assign¬ 
ed o'i..r, tl.c)u.;h 
it be staled that 
(be lesisur w as a 
party executing 
'the auigiimcnt, 
mud agreed, 
thereby, that the 
term, whicli was 
determinable at 
bis option, should 
be abml'.ue. 


[76S] 


A CTION of covenant for rent in arrear. 

The declaration stated, a demise, by indenture, under 
seal, from the plaintiff, to one llurrough, his executors, ad¬ 
ministrators, and assigns, for twenty-one years, containing the 
usual covenant, by Jiurroitgh, for himself, his executors, 
admiuistrator.s, and assigns. Tor payment of the rent, and, 
also, a mutual covenant, that the lease should be determin¬ 
able at the end of the first seven, or first eleven years, at the 
option of eiffier party, givii^ six months notice to the other. 
Tiie declaration then stated, that, afterwards, by deed-poll, be¬ 
tween Burrougk, the plcdntiff, and the defendant, he, the 
said Burrough, by and with the consent of the ptahitjd', 
testified by his exeeuting the said deed-poll, bargained, sold, 
assigned, and set over to the defendant, bis executors, admi¬ 
nistrators, and as.signs, as well the aforesaid mdentureof lease, 
and the messuage, S^c. thereby demised, as all the estate, 
right, title, interest, 6te. of him tiie said Burrou^h therein, 
to hold to the said defendant, his executmrs, administrators, 
and assigns, for all the unexpire^ residue of tlie twenty-one years, 
in as laige and ample a manner, and form, to all mtents and 
purposes, as he the said Burrough, his executors or admini¬ 
strators, miglit, could, or of right ought to have held or en¬ 
joyed the same, had the said de^d-poll never been made, he 
the said defendant, his executors, administrators, or assigns, 
pat/ing the rent, and performing the covenants, in the siud 

indenture 
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indenture of lease mentioned, and indemnif/mg Jiim the said 
Ihirrouvh^ his executors, and administrators, against the 
S'linic; that it was, by the said deed-poll, agreed between 
Ihe plaintijf'f the defendant, and Hurrou^hf that thp said 
term of twenty-one years should be and contir>uc an absolute 
h'list’. to the end of that term, and, Uiercfore, theifdid release each 
other irom tiie eovcnaiit in the lease contained, for the sooner 
<lcterminiiig the same; that the defendant, afterwards, by 
virtue of tiie said deetl-poll, entered and became possessed, 
otv.; that the phuntifF had always, since the making the said 
last-mentioned deed, performed every thing in the said in» 
denture of lease, and in the said deed-poll, contained, on 
his part to be performed.' llien an assignment of a breach 
ot covenant, by the defendant, by the non-paym«it of half 
a y<'ar’s rent, whirli became due at Christmas, 1780 . . 

Plea, that, before the rent so in arrear, or any part of it, 
heraiiie due and payable, viz. on the 3d of September, 
1779, the defeiKlant assigned the demised premises, and all 
his estate and interest therein, to one Biichofl, his executors, 
adinini.slrat«»is, and assigns, to hold, from the 29th of Sep¬ 
tember, 1779, for the remainder of the said term, by virtue 
of uhich said assignment, Bucholl, afterwards, and before 
any pait of the rent aforesaid became duQ and payable, tiz. 
f»ii the said 20ih day of September, 1779, entered and 
became possessed, 6 ic. 

(lencral demurrer. 

The question, on this record, was, whether, upon the 
'ilate of the case as set forth in the declaration, the defendant 
was to be considered as having become an immediate lessee 
undoi the piaintiif, by the opertilion of the ’ccd-poll, or, 
at least, as having thereby covenanted personally with the 
phiintift^ for the payment of the rent; or wh-.‘her he was 
only an assigiux*, with a mere derivative title from tiurrough 
the iirst lessee. If the defendant was a lessee, or had cove¬ 
nanted personally with the plaintiff, he was liable for breaches 
ofi ovenanl happening after the assignment of his interest; 
l)ecaiise, though the privity of estate was gone, die privity 
of eonljact still remained between him and the lessor: If he 
was only an assignee, there never was any privity of contract 
bi:twi!eu tbcii^ and, therefore, he ceased to be liable, as 
soon as his assignment to Bucholl put an end to their privity 
of estate. 

/I ood, for the plaintiff, contended, that, from the cir¬ 
cumstances of the plaintiA's being a party to the deed-poll^ 
and his agreeing, that the term should continue absolute for 
thurcsidue of the twenty-one years, the court ought to consider 
this rase as very different from that of a common assignment. 
The deed-poll was, in truth, a new grant from the plaintiff; 
at least the clause in it, by which it is declared, that the de- 
ir. B b feiidaiit 
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1781. fendant shall hold the premises in as ample a manner at 

Burmtghf ** he the defendant paying the rent” ought to 

CuAN'ceL- construed to be a covenant from the defendant, personally 

Lon the plaintiff, fur the rent. And there is a good cuiisidera- 

against tiou, on the face of the deed-poll, for such a covenant, 

rooi.E. namely, the enlargement of the interest in the term, by 

, making it absolute instead of defeasible. Now, though an 
assignee, merely as such, is not liable to the covenants 
longer than while he kec|M tlie estate, yet he may make him* 
self liable by a new covenant with the lessor, inserted for 
that purpose in the deed of assignment. No particular set 
of words is necessary to make a covenant. Any fo^m of ex¬ 
pression amounting to an agreement, if under seal, is suffi¬ 
cient. 'Ihis has been repeatedly determined; Hill v. Carr (a), 
lirite V. Carre, (b), liolUs v. Carr 

Mif^ay, for Uie defendant, insisted, that this was a mere 
assignment. The clause relied upon on the part of die plain¬ 
tiff, if it amounts to a covenant, is only a covenant with 
Jiurrough. Who is .stated on the record as the party grant- 
SMg to the defendant ? Not the plaintiff, but, Unrrongh.—> 
** He the said Bur rough bargained, sold, assigned, Sfc” — 
If there had been any intention of a covenant between the 
plaintiff' and the defendant, there could have been no occasion 
for stipulating that the defendant should indemnify Burrough 
against the payment of rent.— Miugay then stated that there 
was, in the original lease, u clause restraining the lessee 
from assigning without the consent of the plaintiff, though 
it had not been mentioned on the record; tliat it w'as on 
account of that clause, that it had not been thought proper 
to make the plaintiff a party to the deed-poll; and, if the 
court slumid think that a material part of the case, he would 
move for leave to amend the pica, by inserting it. 
f 767 ] Lord .M.vnsfield, —I think Mu/would make no differ¬ 
ence. The question is, whether the plaintiff is a contract¬ 
ing, or merely an assenting, party, in tlic deed-poll. 

Ash 11 UK ST, Justice, —^"I'he plaintiff seems to me to have 
decided agaiiKst himself, for he has stated this as an assign¬ 
ment. If he had meant to avail himself of it, as a contract 
between the defendant and himself, he should have stated 
it according to the legal operation [£], and as a demise from 
the plaintiff to the defendant. 

Bullek, Justice, —It stiikes me, that, if the plaintiff 
had considered the deed-poll as a new lease, and the defend¬ 
ant as his immediate lessee, he had no occasion to state the 

first 

C (a) Cane. M. 2 S C’l/r. 2 . 1 Ca. in [ 1 ] This is the same case with JF/itf 
Chanc. O.O'l. v. Carr, only in an earlier stage. 'I’he 

(bj B. 11. M. 13 Car. 2 . I Lev. name of the plaintiff is mistaken in 
47 . ' Cases in Chancery. 

^ (c) Cane. E. 2S Car, 2, 2 Mod. 86'. [2] Supra, p. 667 . 
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iint lease in his declaration. He seems to have concluded 
himself. 

Lord M AMSF1EI.D,-— There is a covenant by the defend¬ 
ant for paying the rent in the deed-poll: but it is with the. 
lessee. 

Judgment for the defendant. 


1781. 

ChakcEl- 

Loa 

against 

P001.E. 


The King against the Inhabitants of 

WiVELINGHAM. 


T> Y an order of two justices^ Mary Bittany, widow, and 
^ Mary her duugfitcr, were removed from the parish of 
Haddenham in the isle of Ely, to the parish of fVivelingham 
in the county of Cambridge ; and, upon an appeal, the court 
of Quarter Sessions confirmed the order, statmg the follow¬ 


ing case: 


Robert Bittany, the late husband of Mary Bittany, one of 
the paupers, came, with the said Mary, and Mary their 
daughter, from the parish of Wivelingfiam, to the hamlet 
of Aldreth in the parish of Haddenham, with a certificate 
fruni the parish of fVivelingham, dated the #l‘2th of Decan- 
ber, 1750, which acknowledged him and Mary his wife, 
and also James and William their children, to be inhabitants 
legally settled in IVketingham. Robert Bittany continued 
at Aldreth bei%veen five and six years, wlien he relumed to 
Wivelingham, w'herc he remained between twelve and thirteen 
years. 11c then went and resided at Aldreth upon an estate 

he acquired in the following manner.-Oi • Elizabeth 

Bittany being .seiscil in fee of a copyhold messuage or tene¬ 
ment in Aldreth liolden of the manor of Hadde/'ham, duly 
surrendered the same to the use of her will, and, being also 


An ntate being 
drvib(.il tu trus- 
tee< to be sold t< 
pay debts, and 
’o divide the sur- 
plus, if any, be¬ 
tween A. It. and 
C., /I lias an 
equitable interest 
in the estate, and 
by rcvkliiii' upon 
it Ib-'y days, 

' 'IS a scttlc- 
nt.—A devise 
ot a p'jTtliaie 
in 9 Geo. 1. 
1 . 
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seised of a freehold dove-house and piece of land in Aldreth, 
by her last will, bearing dale the April, 1708, de¬ 

vised in the words tbl lowing ;—“ 1 give and devise all that my 
copyhold messuage or tenement wherein 1 now dwell, with 
the appurtenants thereto belonging, also my freehold dove- 
house, and the piece of land which tlie same now stands 
** on, unto T. S. and li. W. and to their heirs, in trust, to 


lie sold as soon as conveniently can be after my decease, 
“ for the best price or sum that can be got for the same, and 
** the money arising from the sale thereof, (over and above 
the chaise and expences of selling the same,) to be equalljp 
divided between Robert Bittany and the three daughters of 
" William Bittany deceased, share and share alike.”— 
William Bittany, in the will mentioned, was the elder bro¬ 
ther, and Robert Bittany a younger brother, and they wera 
tlic nephews of the testatrix. Upon her deatli, which hap- 

B b '2 peued 
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1781. about twelve yean ago, JRofieri^ittany took possession 

. of the copyhold messuage. By indentures of lease and re> 

The Ktvo lease, of the 84th and 25ih of May, 1768, the release being 
agaiiut nnde between T. S. and Jt. W, the two dmnsees, of the brrt 
^YlVBLI!r6- part, Jaue Bittan^, spinster, John Jlungur, and Mary 1 m 
HAM. wite^ late Mary jfiittany, spinster, and Etizabeth Bittany, 
spinster, of the second part, and Robert Bittany of the 
third partx-Keciting the will of Elizabeth Bittany, and that 
the said Jane Bittany, John Aungier, and Mary his wife, 
Elizabeth Bittany, spmster, and Robert Bittany, had agreed, 
with the consent and approbation of T. S, and R. W. that 
the said Jane Bittany, John Aungier, and Mary his wife, 
and Elizabeth Bittany, should t^e, (and accurdii^ly they 
did take,) tine ready money of the said Elizabeth Bittany, 
the testatrix, amounting to £(i0 (after all her just debts and 
funeral expences were satisfied,) fur their shares, and that 
Robert Bittany should take the said dovc>house and. piece of 
ground for his share.’—ll was witnessed, that, in consideration 
of Uie said s^reement, T, S. and R. IK. did, thereby, grant, 
bargain, sell, and convey, unto the said Robert Bittany, the 
said Jreehold piece ground, idth the doveJmise. thereon 
erected, to hold to him, his heirs and assigns for ever. In the 
said release, there was a covenant from T. S. and R. fV, for 
fjuiet enjoyment, and to make further assurances, and a cove¬ 
nant from Jane Bittany, John Aungier, and Mary his wife, 

[ 71*9 ] and Elizabeth Bittany, to Robert Bittany, his heirs and as¬ 
signs, that, for the further )K:rformancc of the said agreement, 
and for quieting him in the possession, not only of the said 
freehold piece of ground, dove-lidtise and premises, hut also 
of the copyhold meaniage and premises with the appurtenants, 
and for extinguishing any claim they, or any of them, might 
challenge or demand, of, in, nr to, Uic same, as heiresses al 
law of the said Elizabeth Bittany, or otherwise howsoever, 
tliey did diereby remise, release, and for ever quit claim, 
unto the said Robert Bittany, all manner of right, title, 
trust, property, claim, and demand whatsoever, of, in, to, or 
out of, the said freehold premises, and also of, in, to, or out 
of, all and singular the said copyhold premises; and, thereby, 
severally promised to do any further act or deed, for cfuitiiiu- 
ing the said copyhold messuage and premises to the said Ro¬ 
bert Bittany. No farther conveyance of the copyhold, pre¬ 
mises was made by the other parties in Uic said indentures 
named, to Robert Bittany; but, at a court holden for the 
manor of Iladdeufmm,^ on the 17th of ylpril, 1770, Robert 
Bittany was admitted in fee to the said messuage or tene¬ 
ment with the appurtenants, as cousin and heir at law [1] of 

Elizabeth 

i 

[t] He was cousin, hut nui^ heir at law, the grand-nieces being the chil¬ 
dren of an elder brother. 
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Elizabeth BUtany. He resided in the said uessutigei and 
‘continued in the uninterrupted possession and quiet enjuyioent 
of the said freehold and copyhold estates, to tlie time of his 
death, being about eleven or twelve years, and was, during 
that time, assessed, and paid to the land-tax: but the said 
premises were not, at any time, of the value of and they 
are, at this time, agreed to be sold for £io. 

Howortk shewed cause against quashing the orders. Tlie 
question, be said, was, whether the residence of Robert Bit- 
tany, the pauper’s husband, at Aldrethy was such a resi¬ 
dence upon his own property, as would ^s(;harge the certifi¬ 
cate, and gain a settlement. He admitted, that the residence 
on an estate in which a man has only an eiwitable interest is 
sufficient; but he contended, that Robert Bittany had taken 
no interest of any sort in the lands, by the will, neither 
legal nor equitable. He had only a right to call upon the 
trustees to sell the estate, and distribute the money arising 
from the sale. As to what interest he took by the convey* 
ance from the trustees and the other legatees, that was a pur¬ 
chase within the meaning of the statute of 9 Geo. 1. c. 7. and, 
the whole being tinder the value of .£'30, he could nut, 
tlicrcby, have discharged the certificate, or have gained a set* 
tlcmeiit. 

A. PembertOHf on the other side, contenried, fiiat Robert 
BUtany had clearly an equitable title under the will; that all 
the cestui que trusts had agreed that the trustees should not 
si;li; and that it is clearly settled, tliat a resilience on one’s 
own estate, coining cither by descent or devise, whether the 
legal iuteu’st is coupled with the equitable or not[F], and 
whatever the value is, will gain a settlement, and discharge a 
certilicutc [1]. If the certificate w as discharged tn this case, 
that was sufficient, for tlieii a selUeuicut was gained by the 
assessment and payment of the land-tax. 

Jjord Mansfield mentioned the case of Roper v. Rad- 
ehflfe(it), to shew, that a devisee of the surplus arisii^ 
from the sale of hinds after payment of debts and legacies, 

has 
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Tiiu Kinu 
against 
WlVEHJJ*- 

UAN. 
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[1] F/f/f Jiex v. MarTsoodf //. 29 (a) Dom. Rroc. 9Mod. iGj* 

Geo. Q. Jiurr. Settl. Ca. No. 124, and IKl. Bttc. Ahr. Tit. Papists, vol. 3> 
Rex V. IngfetOH, E. 6 Geo. 3. Jb. p. 793. 

No. 179. 


[f] S. P. R. V. I 4 }pen, T. R. 577, money, aind, after, to reconvey; and 
where the equitable title arose under nothing had been done under the 
a bond condition(‘d to convey the pn'- deed; the court held the conveyance, 
miscs. So in R. v. Eduigton, 1 Hast, in substance, a mortgage, and the 
288, where the legal estate had been trust entitled t» a settlement 

conveyed, in trust for payment of by residence. 

b 3 
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1781. 1*8* 8** e<J»utable interest in the lands themselves, it being 

in hb option, to pay the debts and legacies, and keep the' 

The Kiko. land. . • . • 

against Wii.les, Justice^ said, the same question, as m this case, 
WivELiNc- had occurred in Rear v, ^atfand (l/}t which was referred to 
iiAU. Goitld, Justice, when upon the circuit, who decided, that 

, a settlement was gained; and that his opinion had been, after¬ 

wards, recognized by the court. 

Both the orders quashed ['ll65]. 


Cb) M. 15 Geo. 3. Bvrr. Settl. Ca. 
No. ‘»t7. 

[+ l6’5] In Rex V. North Curry, M. 
£?2 Geo. 3. the court determined, that 
a person solely entitled to administra¬ 
tion, hut in whom the whole would 


not have vested for his own use, hav¬ 
ing resided forty days on a leasehold 
tenement of the intestate, for a ternt 
of years determinable on lives, did not 
thereby gain a settlement. 


[ 771 ] 

Salurday, 
30th June. 


Goodright, Lessee of Alston, against 
Wells and Others. 


if the legal in¬ 
terest in land de¬ 
scend in fee* 
•intple ex parlt 
malenic, and the 
esjuitab'.e interest 
in IVe-siiuplc ex 
piirfe palemi, or 
ciiv ce'su, the 
eqii table estate 
shall merqi* in 
the U'jtal, and 
bo'ii f> Mow the 
line Oiruiigh 
whk! the lei;al 
•state descended. 


tT'HIS ejectment was tried before Lord Mansi'if.i.h, in 
Middlesex,," jX the Sittings after last Rffsferand a 
verdict found for the plaiiititL subject to the opinion <*f Uie 
court, oil a case, which, us fur as is material to be staled, 
was as follows: 

James Selby, Serjeant at law, agreed for the purchase of 
the estate in question, and paid for it, but died before any 
conveyance was made of it to him, having by his will {made 
subsequent to the agreement,] devised—“ All the rest of my 
real and personal estate wliatsocver, and wheresoever, to 
mv said wife in trust, that she do thereout educate and 


it 


it 


maintain my said son, until he shall attain the age of 
twenty-one years, and uiiiil he shall have sufficiently sot- 
tied and secured to, and upon, my said wife, w hat is to 
** settled upon, and given to, her as aforesaid, and, aftcr- 
** wards, in trust, to convey and dispose of all the then rest 
** of my real and personal estate, and the produce thereof, 
to my said son, his heir.o, executors, and assigns; but, in 
** case my said son shall die without issue, before he sli.*!]! 
" attain his said age of twenty-one years, then in trust, — 
After the testator’s death, a conveyance by lease and release, 
of the estate ui question, was made to Mrs. Selby the w idow, 
who died before Uie son attained his age of twenty-one years, 
which he afterwards did attain, and died in 177V2, having 
been always in possession of the estate after the death of his 
mother, and having devised it to charitable uses, which de¬ 
vise was void by the statute of mortmain faj. Hic lessm 

of 


CaJ 9 Geo.. 2. c. 36. 
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of the plaintiff was his heir at law on the part of the moth^^ 
and tlje defendants his heirs at law on the part of the fathet^s 
mother. 

'^I’he case was argued on Friday, the 29Ui of June, by 
fVilson, for the plaintiff, and iintt, for the defendants. 

IVi/soH, —I'he question depends on the nsaiiucr in which 
the sun took; whether by descent from the father, or from 
the mother. He cannot have taken tlic legal estate by de¬ 
scent from the father, because he was never seised. Suppose 
the father had devised the equitable esUite to a stranger, and 
rile legal conveyance had, afterwards, been made, (as now,) 
to the widow in fee, and she had died, the cestui (fiie trust 
nnist have called on the heirs of the mother, not those of the 
father, for a conveyance of the legal estate. Tlieii, if tlic 
equitable estate descended from the father to the sou, (which, 
how'ever, 1 do not admit, because of the devise to the mo¬ 
ther,) both the legal and equitable interest met in him; 'and, 
after his death, the legal estate certainly descended on the 
lessor of the jilaiiitiff, as his heir ex parte maternu. ' Rut, it 
will be said, that he is only a trustee for the heirs ex parte 
pateraa; that the two estates separated on tlie death of the 
iuul took different courses, the beiieiicial interest de¬ 
scending in the paternal line. I believe such a doctrme is 
not countenanced by any authority. There is no case where 
the legal estate and equitable iiiturcst, after tliey have both 
vested in fec-simpli; in the same person, have been held to 
separate again, unless such person has done some positive act 
to sever them. Mr. Selby, the son, did no act which could 
have that effect, if there were a doubt oji this subject, and 
it could be .siippos<'d tliat the lessor of the plaintiff ought to 
be cousldtTcd as a Ini.^'toe, the question is p, per for ano¬ 
ther jiidiailure. J5ut how can any trust be raised in this 
case.' There is no cotiscieuco to turn the scale ; ..o intention, 
<»n the part, either of Serjeant Selby, or his son, in favour of 
one .set of licir-s, in preference to another, 'fhe father only 
meant to give the whole interest in the estate to the son, and 
did not think about the course of descent from him; and tlie 
son's intention was, that neither set of heirs should have it, 
but a charity. Hie only question then is, (supposing die 
ctjuitable estate to have come by descent from the father to 
the son,) whether equity shall follow the law-, or draw' the 
Jaw after it. When the court of Chancery had a jurisdiction 
over uses, the Chancellor used to enquire how the legal es¬ 
tate would go in a court of law, and directed die use to go 
in the same course. Mere the legal estate goes er parte ma¬ 
ter no,; and, therefore, the equitable interest shall do so like¬ 
wise. But, did the equitable estate descend from the father 
to the son ? If the will bad stopped short at the devise to die 
juotliei', there would have been no doubt that it did not. As 

B b 4 it 
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1781. it stands, the whole was devised to her in words, and it 
was necessary that she should have the fee-simple, to esiable 
Good- to perform the trusts. If the son had lived till 

RIGHT twenty-one, and tlic mother, on his inakiiiv; tlie settlement 

against upon her required by die will, had conveyed to him, he would 

Wells! have taken both the legal and equitable mtcres*, hif pm chase 
from her, and, ils he did not, and no such coiivi-yance was 
( 773*] made, betook both from her % r/i’srtvt^ I have found no 
decision on this subject in the books, but t have been informed 
of a case, I’iz. Doe, lessee of Bakh v. Vutl cS* o/he>Sf which 
was determined in the court of Cormnon Fleas, in Trinif i/ 
Term, 6 Geo, 3. die circumstances of which were these; — 
Itnas an cjeclinent tried before HtwiTT, Justice, at the 
assizes for Somersetshire, and a special verdict found, winch 
staled, that Mar^ Mortimer, being seised in fee of an es¬ 
tate of niiich the premises in question were an undivided 
moiety, on her marriage, conveyed to trustees and their heirs, 
to the use of them and their heirs, upon trust, to permit her 
to receive the rents and protits to her separate use dut iiig life, 
and to grant and convey the estate, or any part thereof, to the 
use of such person or persons in fee, or otherwise, as she, 
whether married, or sole, by deed, or will, should appoint, 
and, for want of such appointment, to tl;e use of the hus¬ 
band for life, reifiainder to her fust and other sous in tail, re¬ 
mainder to her daughters in tail, as tenants in conmion, re¬ 
mainder to her right heirs ; that the marriage took eflleet, and 
she died, leaving her husband and an only daughter, an in¬ 
fant ; that the husband ufterwarcls died, am! then the daiightei 
died, being still under age, ami without issue; that the lessor 
of the plaintiff and one Seu tnn, were the heirs at law of die 
daughter ex parte materad,) being the sons ol two deceased 
sisters of tlie mother,) and that, on the daughter's death they 
entered on the estate; that the lessor of the plaintift, and the 
surviving trustee by lease and release,-—reciting as above, and 
that Neri'ton had, lV>r a certain sum, agreed to purchusi: the 
lessor of the plaintid’’s moiety,—had, in cousiderutiun of the* 
stipulated price, conveyed that moiety to Iseuton in fee; 
that, on the same day, by tea/ie and release, also reciting as 
above, tlie trustee had conveyed the. other mou ty in fee to 
Neu ton; that SewUm died seised of all the e.siutc, leaving 
the lessor of the plaintiif his heir at law ez' parte mnternA, 
and die defendants his heirs at law ex parte paterna. The 
question on the .special verdict was, VVhetiier tlie moiety con¬ 
veyed by the surviving trustee alone to Sewton, (for which 
moiety only the action was brouglit,) belonged to the lessor of 
the plaintiff, or to the defendants [1] ? 'Hie court unanimously 

decided 

have compared the above state copy of the record of the special ver- 
of the facts in this case witit an office diet. Bakh had first gone into Chan,- 

eery. 



IN THE TWENTY-FIRST YEAH OF GEORGE HI. 

decided in favour of the latter, though it was contended, that 
the legal estate should follow the old use, which had come to 
Nm ton by descent ex pnrte malfnin. ■ This case seems to be 
directly in point, for ^en’ton look nolhiiig by purcliasc from 
tlie trustee but the uu're legal estate ; yet it was dcti^niiiiied, 
that liie whole should df scetid from iiim in the paternal line, 
as in other cases of purchase. 

Surely it cannot be doubted but the equitable 
estate desveiuied from tlie father to the son, iiotwithstaiidiug 
the interposition of the estate devised to the wife, because, 
on the inolher's death and his coming of age, being both 
d(‘visce and heir at law, ho was in of his better title, 'fhe 
intent of the creator of the trust was, that the son sliould 
take an catate to himself and his general heirs; that was a 
tiust pru|)er to be carried into execution; and, although 
coicts of law have no direct jurisdiction for the execution 
of trusts, they take notice of them to a certain degree, and 
will not suffer mere trustees to defeat their cestui que trusts, 
ur recover against them in ejectment. Uses and trusts were 
originallj the same. BoUt rested on a contidence in the 
icrre-tenaut, and it is supposed, by many respectable authori¬ 
ties, that it is only from the great liberality which has pre- 
\ailed in the courts of equity, for the lust century, that any 
distinction has been made between them.--{Lord AIans- 
j'lELn,—'• It was not the liberality of tl»e courts of equity, 
“ it w as the absurd narrow ness of the courts of law', resting 
“ on literal dislinctioiis, which in a manner repealed the 
“ statute of uscs(//^ and drove cestui que trusts into 
equity.'')—Before the statute of uses, the use was consi- 
dcrctl, ill most respects, as the complete owner-hip of the 
laud. The estate of the fcoifea was »nb»ervieiu to that of 
the cestui qite me, and the former couM do nothing to di feat 
the interest of the latter, unless by alienation for a valuable 
consideration without notice. The statute completed the 
.suhscrvieiicy, by consolidating the legal estate with the use. 
By analogy to uses thus considered, trust estates have been 
held to be the solid and substantial viwiicrship of the land, 
and trustees the mere instruments of conveyance. To apply 
this doctrine: A trust was, here, created by Serjeant Scih/, 
the owner of the' estate, in his widow, for the benefit of his 
son, which he did not live to execute. If she had lived, the 
sou, or his heir ex pnrte paterud, if he himself had died first, 
might have compelled her, or her heir, (the present lessor 

of 
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eery, and the facts wore ‘tuicd in his to the plaintiff'^ to assert his right by 
bill, and admitted by tne ih ti iidants an eiectuu'iit,” in consequence of 
in their answerbut the Master of which the action was brought. VUr 
the Rolls would not decide the ques- supra, p. 344, Kote •. 
tioD, but made an order retaining the (aj 27 Hen. tf. c. 10. 
bill for a twelvemonth, with liberty 
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of the plaintiff,) to execute it, and, before it had been executed 
neither she, nor her heir, could not have set up the legal 
estate in an ejectment. If she had conveyed to the son, the 
whole interest wuuKi, then, undoubtedly have descended to 
the paternal heirs; and shall the omission and non-feasance by 
her, as a trustic, of an act, which, had she lived, it was 
her duty to perform, work so very material an injury to 
them ? Lex mmini fncit injnriam. Why should a descent 
from a trustee produce an injury, by operation of law, which 
the trustee could not have produced by a conveyance in her 
life-time f Hiis is contrary to the nature of descents, and the 
principle of remitters already alluded to, by which, if a party 
has two titles, the law considers him as taking by the best. 
It is said, there was no trust, after the two estates united in 
the son; and that they cannot afterwards separate, and de¬ 
scend ill different lines, unless some act is dune to sever them. 
But no case has been cited to prove that position; the pa¬ 
ternal heirs are the more worthy in the eye of the law ; the 
father meant the estate to go to them, as being the general 
heirs; therefore the lessor of the plaintiff ought to be consi¬ 
dered as taking subject to a trust fur them. 1 have not been 
able to tind any account of the reasons of the court of Cow- 
won PleaSf in giving judgment in the ca.se of Doc v. Putt, 
and it is not easy to conjecture upon uhat ground they went. 
According to a note w hich L have seen of the arguments (»f 
Davy and Glipni, Serjeants, tin; reasoning of the former on 
behalf of the defendants was very far from being satisfactory [2.] 
Indeed the case seems to me not to be distinguishable from 

the 


[2] I have seen the note t© which 
Batt referred, and it appears, by it. 
that Davy, Serjeant, contended, that 
the conveyance of the legal eslatc l*y 
lease and release from the tru-stcc, 
coupled with the original conveyance 
to the trustees, operated in the suiue 
manner as a feolfment by a tenant cx 
parte maternd to tiie use of his ma¬ 
ternal heirs, and a rc-infeolTinent of 
him by the feoffee, which, even though 
expressed to be to the use of those heirs, 
shall, of necessity, enure to those ex 
parte paternd. He also insisted, that 
there w as a manifest intention in Neic- 
ion to alter the course of descent of his 
own moiety ; the one, purchased by 
him from Batch, clearly descended in 
the paternal line ; he could not mean 
that Batch should inherit the other, 
but must huve designed thak both 


should in the same course; nor 
could any other motive be assigned 
for his taking ihe conveyance from the 
trustee. At any rate, he said, the 
lessor of the plaintiff had no li‘g:il 
interest, and, therefore, he must en¬ 
force. his right, if he had any, in, 
equity.—(This last argument sounds 
a little oddly in a case which, though 
there were no controverted facts, had 
been sent out of a court of equity to 
be drcid(‘d at law,)—G’j^nn, Serjeant, 
oil the contrary, contended, that the 
conveyance by the trustee enured to 
the old use, and operated as a fcot|| 
mont by u tenant ex parte materna, 
which would enure to the use of the 
maternal heirs without any declaration 
to that purpose. He admitted the 
law, as to a re-infeoffroent, to be as 
atated by Paty, said that case was 

peculiar.*— 
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the common one of a legal estate called in to complete a 
title. When a mortgage is satisfied, but no reconveyance takes 
place till after the death of tlic iiiortgugur, and then his heir 
calls in his legal estate, can it be said that the conveyance to 
him alters the course of descent? Upon the tvliole, there be¬ 
ing, ill this case, a lawful trust created for the paternal heirs, 
by one who had a complete dominion over the estate, the 
trustee is bound not to defeat it, and the court will not per¬ 
mit him to avail himself of his legal title against it, or to turn 
the cestui qiie trust round for relief to a court of equity. 

Wilson, in reply,—It is true, 1 have not cited any autho¬ 
rity to prove, that, when the legal and equitable estates unite, 
some act must he done to sever them; but it follows from the 
nature of the thing. 'ITie terre-tenant has the estate in cou- 
iideiicc that he will suffer the cestui que use to enjoy the pro¬ 
fits ; but, if he is cestui mie me himself, such confidence 
cc;;ses, and the use, or trust, merges. There will be no in¬ 
jury done in this rase. An injury is where a person is de¬ 
prived of a right; and, here, the paternal heir had no right; 
neither complete nor inchoate ; Neither jms in re, norad rent. 

J admit, that, if a conveyance had been coni})elled, the estate 
would have gone to the paternal heirs, because, then, the son 
Wf'>uld have breii a purchaser, in which c^se, by a known 
iiilc of law, the descent is always in the paternal line.— 
(W 11 , 1 . F.s, JuJice, —“ 1 should wish to have it argued, whether 
the lessor of the plaintiff did not take the legal estate 
charged with the bust, which \\as for the paternal heirs, 
iliey being understood by the word * heirs.’ Is there any 
.;ase to show that the bust is extinguished? It seems to 
me, that it would be very unjust.”)—! own I c ? see no in¬ 
justice, because it appears that Mr. ^Selhq, the son, did not 
mean that cither class of heirs .should have the esi i''.'. ^^’llile 
an ancestor, tenant in fee-simple, lives, the heir has no in¬ 
terest. The word ** heirs’ in a conveyance, only means to 
describe the i.'xtent of the interest, and to carry the complete 
ownership. Now, if cestui que trust of all has also the legal 
estate, there is nothing left to be the subject of a trust. 

'I'he court took till tliisday to consider, when they delivered 
their opinions, to the following eil'cet. 

Lord M A X s FIE 1 . 1 ), (a ftcr stating the case,)—Serjeant Selbq, 
after his purchase, was owner of the equitable estate, and 
'had a riglit to go into Chaucerq to compel a conveyance. 
After his death, the vendor conveyed to the widow, which 
conveyance, on the condition of the sun’s living till twenty- 

one. 
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peculiar.—The aulliorities cited on 
both sides were, Bacon on Uses, 1 Jwaf. 
13, a. Martin v. TrcgonKcll, 2 Utr. 
1179 . and 1 inis. 2. 66’., 2 Lill. 
Heg. U. Nelson's Abr. title Descent, 
] 1. Edwards v. The Countess of lEar- 


vcick, 2 P. IVilL 17 I. C/iudleigi’s Case, 
1 Co. 120, Price v. LaiigJ'ord, 1 Show, 
92 . Salk. 337 . and Carta. 140.—I’ba 
ease had been argued in tiic preceding 
term, (Ej. 8 Geo. 3.) by Jephsou ana 
Lee, Serjeants. 



m CASES IN TRINITY TERM 

1781. makii^ a certain provision Ibr her^ was to b* 

absolutely in trust for him. He outlived lus notheri and, 
Goob- her death, the trust estate was completely vested in biin, 
aiuHT (the subsequent limitations in the will beii^ on coatiu* 
aguint>t geticies which never happened,) and the lejpd estate descended 

Wells, to him from her. Ine queslkm is. To whom the whole 
estate descended on the dc^ of the aoni for it did descend, 
the devise to charitable uses being vmd. If it descended 
from the mother, the lessor of the plaintiff takes as bw at 
law. But, it was contended, that, mough he is heir, there 
is a trust fm- the paternal heirs; and it was said to be settled, 
that tlie court will not suffer a trustee to recover in ejectment, 
against the cestui yuc trust. When this was mentioned on 
the trial, 1 said, as 1 did the (Mher day in the case of Doe v. 
Poit(a)f that Ais rule[F] is subject to the qualification, of 
its being clearly the case only of a mere nriist, for dien, bj 
taking psotice ^ it, the court prevents delay and expence $ 
but it will not decide when there is a doubt, but leave the 
question to a jurisdiction whicli regularly takes cognizance of 
matters of trust. The counsel said, there might, perhaps, 
be cases on the subject, aiuil the parties wished to have Oib 
opinion of the court. Now, who is to be considered as heir 
at law on this ejectment? It would be sufficient, for the jadg> 
meat which 1 sliall deliver, to say, that it is myt u clear cas^, 
that the lessor of the plaintiff is a mere trustee, for, that 
point being doubtful, he is entitled to recover at law, as he 
certainly has the legal riglit. Btit 1 will go farther, and throw 
out smnc observations, to show, tliat it is uot only doubtful;^ 
but that the iuclinatioa of my opinion is, that you cauno^ 
support such a trust. A case so circumstanced, in eveiyr 
particular, probably never existed befoi«, and, perhaps, 
never may happen again. But, cases must often have hap-* 
pcned on which the general question would arise; trz. 
f 778 } Vihether, when cestui que trust takes in the legal estate, 
possessf B under it, and dies, Uie legal and equit^le estatn 
shall Dptn on his death, and be severed for the different 
heirs? Consider it, Jirst, upon authority; and, secondly^ 
upon principle. 1. No case has ever existed where it haa 
been so held; none where the heir at law of one denomiiUH 
tion, has, on the death of the s ncestor, been considered as 
a trustee for the heir at law of auutlier denomination, who 
would have taken die equitable estate, if that and the l^al 
dhtto had Aot united. 8. On principle, it si^ms to me im¬ 
possible; 

(u) Suprut p.72I, 


[r] That this rule hw been long repudiated; see note [r. ll iqpra, p, 7tif« 
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possible; for die moment both meet in the same person, 
tiierc is aircnd of the trust. He has the legal interest and 
all the profits, b^ his best title. A man cannot be a trustee 
fw himself. Why should the ^tates open upon his death i 
What equity has one set of heirs, more dian the oAer ? lie 
may dispose of the whole as he pleases, and, if he does not, 
theie is no room for Chancery to interpose, and Ae rulesaf 
law must prevail. The case m the Common Pleas is an au> 
thority, if it went on Ais ground, and I am told it did. 
Them, the cestm que trust taking the legal estate as a pur¬ 
chaser, the descent was altered. Qu&cmique vi& data there¬ 
fore, Ae lessor of Ae phiutifF is entitled. If the question 
is doubtAl, dien, in this court, the legal right must prevail; 
and, if the weight of opinion and aigument is, that the legal 
estate must draw the trust after it, Ae case is still stronger 
against the defendants. 

WiLLES, Justice, —I enfirely agree with my Lord as to 
Ae legal estate, but my doubt is, what is become of the 
equitable use. Let us see how Ae facts stand, llie money 
was paid by father, but be died before any conveyance, 
dhvising as stated in Ae case. Now, what was the ancient 
use? It was to the heirs ex parte paterm. 1 do not agree, 
that tliere is no Aflerence as to the different heirs. VVhen 
the question is between Aose of Ae paternal and those 
of the maternal line, Ae law always gives Ae preference 
to the former. Alter Ae lather’s death a conveyance was 
made to tlie widow and her heirs, in trust. ^ So, Ae 
estate in her was not absolute, but charged with the 
trust. Suppose Ae son, in hb life-time, had called in the 
legal estate, and become a purchaser, there is not a 
doubt, but, in Aat case, the paternal heirs would have suc¬ 
ceeded. There having been no such conveyance to !)im, the 
legal estate descended to him from Ae muAer. But 1 think 
he took it clothed v^uh the trust, and subject to the ancient 
use. 1 do not say he was a trustee for himself, but Uiis an¬ 
cient use remained uncontrolled, and revived, as beuveen the 
different heirs, on bis death, no act having been done to alter 
it. If, Aeiefore, Ae question were to come before me iu 
anoAer court, 1 should decree a trust iu the lessor of Ae 
plaintiff. But he ceitaiuly b entitled to Ac legal estate, and 
that is enou<rh lucre. 

Ashhukst, Ju^iee, —W'’e all agree, that, if there is a 
doubt as to the trust, Ae lessor of Ae plaintiff' b entitled 
to Ae estate in this court, and, therefore, it is not necessary 
to give auy opinion on the other point. But, as it has 
been move^ I will mention, Aat 1 am inclined to be of 
ofunion, Aat Ae trust, as well as Ae legal estate, shall go 
to the heirs ex parte patentd. To support the contrary posi¬ 
tion, it must said, Aat the son took as trustee fur himself 
and hb paternal heirs, for 1 do not see how An estate shall 

open 
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open for the heirs, if he was not himself a trustee. I never 
knew any case where die court held, when an estate came by 
descent, that the heir was a trustee, althoi^;h the ancestor 
was not. The cast* iii the Common Pietm goes a great way 
to determine this question; for it sheivs, that, where the 
trust and legal estates join, tliuy shall both go according to 
the legal estate. 

BcLLfiR, Justice, — I am entirely of the same opinion 
with ray Lord, and my brother Ash hurst, on both points. 
On the first, w'e are all agreed. As to the second, it is ob¬ 
servable, that no case has been cited, nor do I believe any 
ever existed, where, in a court of equity, an heir of one 
sort has been determined to hold as trustee for an heir of 
the other sort. In a court of law, try the question b\ the 
principle stated by Mr. tiatt, viz. that, were two title* 
unite, tlie party shall be in of the best. What is the better 
title here f 'llie clear fee-sirnplc estate which descended from 
the mother. I th'mk there is a mistake in taking the heirs oii 
either side into consideration. They had no interest during 
the life of the ancestor; the Whole was in hiiw. 'flic only 
person to be considered is the ancestor, who was seised in 
fee both of the legal and equitable estate. A case has been 
put, which doe,s not in my opinion vary the question, viz, 
the case of the son's having culled for a conveyance. How¬ 
ever, as the mother died lieforc he came of age, and she 
was not du'ccted to convey till then, that case does not 
apply. W'e arc to take the facts as they stand. To be sure, 
if he had taken the legal estate by purchase, the paternal heirs 
Would have been entitled, but, as he took it by descent fi om 
his mother, (and the casi- would have been the same if we 
suppo-e her to have liv. d bcvoiid his age of twenty-one, and 
that he never cali» d lor a couveyance,) I think the trust was 
merged :»nd gont. 

Tilt* Poslea to Ik* delivered to the plaintiir[f 1(56], 


[+ 166] P'ide Prk" v. Ln»(0\jrd, H. 1 Snilc, 337- Crwiic Essay on Fines 
H. E. 2 rr. 4- M. 1 s/tow 92. 47, 48. 


Monday, 
8d July, 


Clegg and Another against Molyneux and 

Another. 

TN Mkhaebnas Tcnn, Cl Geo. 3. on Monday, the 1.3th 
ol November, fia /cer, Serjeant, obtained a rule to shew 
cause, why die Ma.4cr’s albjcciur of the costs taxed for the 

plaintiffs 

mnf, if •»,« pinid not ipiilty, and a verdict 


Ob tret)M$« fur 
breakinf the 
plaintitt ckne, 
end digging tlie 
■ottttpoii the 
|llM in rthicli, 

•oi ♦•king otmy ik,- „ .,.e ,i-...;n<iaaT pieau no* gwity, anu a veruici 

\ platnliff, but wnli damages under 4lJi. and tlie Judge doei not cerlilV, the ulaiiitilT 

eliell here BO more cyat* Uiandamage. * /» 
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plaintiffs in this action should not be vacated, and why he 
should not tax the defendants their costs on the Postea. 

I'lie case had been argued in the beginning of last Hilary 
Term, but I was not in court. It then stood over till this 
day, it beir^ understood, tliat there was, for some time a 
difference of opinion among the Judges. 

Lord Mansfiklu now stated the case, and delivered 
the unanimous opinion of the court, to the following effect. 

Lord Mansfiei.d, —^This is an action of trespass quare 
clnumni J'regit. The first count states, that the defendants 
broke and entered the close of the plaintiffs, and the grass 
of the plaintiffs there then growing, with their feet, in walk¬ 
ing, trod down, spoiled and consumed, and dug up, and 
got, divers large quantities of turf, peat, sods, heath, stones, 
soil, and earth, of the plaintiffs, in and upon die place in 
which, 6 fc. and took and carried away the same, and con¬ 
verted and disposed of the same to their own use. ITiere is 
another count, upon a similar trespass, iu another close. 
'Ihe defendants have pleaded the general issue to the whole 
dedaraiion, and two special pleas to the second count; and, 
on the trial, a verdict has been found for the plaintiffs, on 
the general issue, with Is. dam^es, and for the defendants, 
on the special pleas ; and the Judge has not certified. The 
que^!ti'>n, on this record, is. Whether the plaintiffs are in- 
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titled to any more costs than damages under the statute of 

‘i '2 Q:) Car. ' 2 . c. 9. ^ y^Q(u)‘^ There is a puz/le and 

p<‘rp!exity in the cases on this part of the statute, and a 

jumble ill the Reports; and, as die question is a general one, [ 751 ] 

we thought it proper to consult all the Judges; and they are 

all of opinion, that diis case is within the statute, .nd that 

the plaintiffs ought to have no more costs than damages. 

You will observe, that what has been called anaspi'' ivit in 
this declaration, is a mode, a qualification, of the injury done 
to the land, 'j'he trespass is laid to have been coniinitteil 
on the land by digging, Sfc. and the asporlavit as part of 
the same act; and, on the trial of the issue, the freehold 
certainly rni^ht have come in que.stion. This is cleaily dis¬ 
tinguishable from an aspurtavit of personal property, when^ 
the freehold cannot come in question, and which, iht-refore, 
is not within the act. Thus, after trees arc cut down, and, 
thereby, severed from the freehold, if a trespasser coim;s and 
carries them away, that case is not within the statute, because 
die freeliold cannot come in question. Here it might. 


Thq 


"a) Or St. 2. c. 5. § 149- 
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17 S1 • The rule made absolute as to vacating the allocatur of the 

plaintilis costs [ ]- 1G7]. 

[t 167 ] Cockerell v. Allanmn^ Tolly, B, R. E. 27 Geo, 3 . 1 'Tcnn. 
B. R. T. *22 Geo. 3. O Cotttrill v. Rep. 6*55, 656* [rj. 
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c'l/irc contract, 
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happen at any 
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of the risk, there 
ahalt be no rc. 
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fiERMOK against Woodbridge. 

^^N Uie first tiay of this term, Z.ee obtaiupd a rule to ahc\r 
cause, why there should not be a ut-vv trial iu this cause, 
which had come on before Lord M tNsviF.hD, at Guihihall, 
at the Sittings after last Kasler Term, nhen the jury fuiiiid a 
verdict for the defendant. 

The case was this: it was an action on a policy of in¬ 
surance, on the [k 1] French ship L* Fadole, anti her cargo, 
and the voyage was described in the policy in the following 
words:—" At and front Honfieur, to the coast of Angola, 
" during her stay and trade there, at and from thence to ha 
" port or ports o/* discharge in St. Domingo, and at and 
** from St. Domingo hack to Honfieur/’—llie clause rc 
specting the premium was as follows Slaves valiu'il :ii 
" 8(X) liv, ttfarnoh per head; the ship at ,£ 1450 sterling: 
" other goods, itc. as interest may appear; at a premium 
“ of £ 11 .per cent.** —I'he ship sailed to Angfta, and, from 
thence, after skiving some time there, ♦ ) ‘he IVest Indies. 
On her way from Angofn, she put iu at ('ayenne on the roa.sr 
of America, mid ftom Cayenre went to MarlJiiico, con- 
fessediv out of ilie oo'ii'ic to fit. Uf nanga. The only witm 
callcf^? by the rouii'i"! for the phiinfifif, was the captain. 
He swore, tJiai, in pursuing the din-et course from Angola 
to St. Ditmingo, he must have pu-iM-d < Kise to Cayenne, hii* 
that his/uf/OVfg in tliere uas •mpreineditutvd, and from m - 

ccsiily 


[rjlTiore is a report of the torrmT 
case in UuUock on Costs, p. Sh', and 
a short notice of it in llidt. xV. i*. 
p. 330, which is not quite correct: 
the liecision in the case app<‘fiis pro¬ 
perly to have been, that svhere tht re 
is a plea of a righU||f way in certaintv, 
by metes and bomds, a replication, 
extra viam, rejoinder not guilty, and 
verdict thereon, and on the general 
Issue to the declaration, and damages 
given unde r 40s. there shall be no 
more costs than damages. Otherwise 
where the plea is a right of way ge- 
nendly. In Cotteriil v. Tolly, which 


wasas^ault and batUwy, where thetaiix^- 
counl charged a lumting and tuirin^ 
the pluintid’s clothes, and the jury 
f(>und that tin; ciutho v/crc lorn iiv 
consequence of the beating, and thv 
fiamuges were under 40s.; it was held, 
on the authority of this case, fh.it tlii- 
plaintid' was ontitlcd to no more costs 
than damages. 

[r l] This case has been mentioned 
as an authority {sub sitentioj for an in- 
suraucc upon cnom/s property. That 
such Insurance is .illegal, see cases 
cited in the note to Plancki v. Fletcher, 
tupri, 353, a. 






ghndlly fbUy vlqttis^bd. Ofit^ to an timtsual and aueapact^ 
delay in watfe^s on the <iOiiat of An^ciOf and became bit 
eoyu^ towarda Caiftnnt bad been nrotracted by the accideut 
ninm bad Impp^d to hb fk>w*epnt * that thr loas of tme 
in wktecteg; bb bemg dqprived of the attoslaiice of 

thb erf # | of 1 m veradi^ an acootnmodadon which 

ii eoM£«ly{|^ » titne of peace, and ^hich it had not 
bbaatomeanintbe teould bedMmedof, mthehosnltticf 
bit #e cb the Itro nations had not taken place till after his de- 
4nr(iirb from IVirnre; that^ when he fefl An^h, he dtonght 
He bed anfiSdent pronsions for toe St, Doming voyage; for, 
iin tw i d Hto oding toe delay there, be had enongb to last flx 
nreetou nllSTWM more toan toe uatMd length of toai 
tbotqin ft tototolBies lasta toree toontos: rtNd eo^ ^ hie 
water^casks ttaved on toe tray from AngAat w^^bm 
he left AngoUu be did not mean to f^trb^ltonreen 
that nbd DonHngp: toaf etotst'Rt brto mt 
fimnd H netotoiry to brtiBeedISktoi totoM to Marnmwjm 
order toget iam^V m provifioin fbere^ ana that be mijm 

avoid toe pdvateen, %bkb weto vtaynuiMrto^ 

rottito of toe tofect pa8«i|e to Bl Detotogo; tbet Itomeant 
to have pursued bji voyage from Marti^^ to Si, Doma^o, 
in order to take m biahomewaitoboiind edrgo of sugars there, 
arcordmg to hi» unguial destination; But, toat, after he had 
been there a few days, an embargo vtas l«d on, and cemtinued 
for seven months, so that it became necemtiy for hhn to wit 
witii his cargo of negroes at that idfind, (which h did for a 
price of £SQOO sterling under what they would have fotebed 
at SY. Dommgo,) and that he was obK^ to tale * igars in 
, 4 vment, no money, or good bills, to^ had. 

- ^ter the embargo was taken off, he saOed with toe convoy for 
‘ DomngOf but not to St, hiS intended port of tos- 
>arge, W to Ccjic Pranfois, a port in anoth^psi^of toe 
island, such bemg toe general orders for the convoy: kt 

the end of four days, his to^ being a slow sidlar^ he lost 
ii^of tM but stol persisted for soiMthimmsail^ 

towards T^nfoh; dli hb officers represented to faim, 
in toe most nrgieat manner, the dsCi^;er of pqisnif^ that efflrm 
id ftttto , <5 Ittcount of the swarms of pnfitfe^, 

toosh seas, iis f6ob ai it 


agaiint 

Wooto^ 

nnsteiil* 


{f8»J 


to^toe convoy Was gone by; toaf, 
tetoms, bedctermineJ to alter hiS course, and s^e 
'ditect way to Uodkur, Wfdcb he ackoitongly ^ 
ufilitol! to»^da tldtt'lMrt MfltoiirboW|st(dten. T 
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WOOD- 

BIUDUE. 


I 7 BI* from the directors of.the colooy of Cuyentie and French 
Guiana was offered to be produvced, stating the motives whidi 
had induced him to put into that port. Lord Mansfield 
was de^r^ that this was not admissible evidence for the plain* 
Uff; bnt^ having desired to 190 k at it, and having himself read 
it, he said^ as it had been offered on the part'of the plaintiff', 
it might bd read as evidence against him, and it was accord* 
thgly read, and was in these words We attest, that the 
'f said captain touched herc^r mant, of veater, and that it 
“ was not possible for him to find, in thia co^y, provisions 
to be purcl^ed, of whidi he was much in want.’’—’fhb 
certiffcate, which must be taken to have beep, found on the 
capt^n’s ovtn account at Cayenne, his liordsbip thouglit in¬ 
consistent witlj ev'rdence, because it made no : mention 
is'hatcver of hjs bow-sprit Wing been Wkem The dc- 
'^mdant calW no witnesses; and Lord Mansfic^ld left it to 
;||Rf jury, to consider whether the deviation in the voyage from 
At^ta tojSt. Dpmii^o, by puttuig into Cayenne and going 
to was .wilful or necessary. Tliey were cleaiiy of 

dpimdav mat it was not necessary. Upon their declaring that 
0 |dW%.^ there> was a count in .the declaration for money had 
am r^.eived^ the counsel for the plaintiff contended, that the 
voy^e insitred ou^t to be considered as composed of three 
disdiictparti, or voy^es; m, 1. From Hof^eur to Angola; 
a. From Angola.to St, JDojmigo; 5. From St. Domingo to 
Honjleur; and that, as the voyage from 5/. Domingo to //on* 
never comin^ced, the premium ought to be appor- 
ffon^, and a. return made of that part which was paid to insure 
the im ffoin St,, Domingo to Honjleur. Ijord M ansi i lld 
took the of the jury , also upon that point, and they 

. wete clear there ought to. be no return. Next dajr, however, 
his Lofdsliip said, he had turned tliut question m his mind, 
andentortaihed some doubts upon it, and, as it was a question 
of law, desfred hee to move fur a new trial uppn that ground. 
The inplionwas made.on both grounds, viz. 1 . On tlie ques- 
ffoa pf fact, whether the deviation was wilful 4 2 . On the 
que^onoif law, whether, supposing it wilful, Uicre ought to 
mSLtotomblpremium. 

Oa Saturday^ the 30th of June, the case was argued, by 
JUfiy llomrih, and Douglas, for the plaintiff; and tlie Atlor- 
ni^G.^fnerdt^ Dmming, and Bower, for the defendant. 

Verdict, it was insisted, 1. On the first 
tlie certificate produced, entirely discredited the 
caphmUnid that it was maiufest he must have sailed from 
Ai^oht:w‘0k. the intent of going to try the market at Mar- 
f^^ti.cduld not be Wiev^, diathc bad set sail on a 

Wy^e whidh might iest, according, to his own accoumi for 
'ffiffie toontW pirdyisions only for six weeksThat 
^091 a mere ifiKstidti 5 >f fac| aj^ cr^lit;^ aiid..p|-opeirly.|eft to 

‘ ' ■ .. ' the 
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the jury, and their Judgment ti^n it ought to be coiichwivc. 1781, 

2. Oil the second pointy it M as contended, that Uie description 
in the policy was of one entii-e voyage, and one entire risk, Beumois 
and that, in such cases, no return is ever to be made alter the against 

risk has once cdihmeuced, 'Fliat this had been decided-in a VVoou- 

variety of cases, but, pafddulariy, in T^rie v. lYetcher(a) bridoW. 
tt J ^>8], and Lamint v. Thomlinson (h ).—In Tyrie v. Fietcfter^ 
die policy was upon the sliip the Isabella,** At and from Londou 
to any port or place, where or whatsoever, for twelve 
** months, from the U)th ©f August, 1770, to the 19th of 
** August, 1777 , both days includecl, valued at ^1000, for ac- 
count of Jf. B. the master, and others dial may be con- 
** ceriied With him, at £9 per cent, wanmted free from cap- 
** tures and seizures by the Amerkmis, and the consequences 
** of any attempts thereof.” ITie ship was takjm by an Ame- 
neon privat^r, on the- l3lh of Oetober, 1776, and the ^ain* 
tilF brought his action for a return of premium, in ,the pro¬ 
portion of ten-twelfihs of the whole, the risk having teased 
before the expiration of the second of the twelve months, 

'rhe cause was tried before Lord Mansfield, txt Gui&haU,. 
and a verdict found, by consent, for the plaiutdF, in order to 
take the opinimi of the court, whether there ought to be an 
apportionment and return of premium ,* if there oug^it not,. a 
nonsuit to be entered. Tlie case was soIemiSy ai^ed, and [ 785 J 
the cases of Stevenson v. Sndwic), Und Sond v. re¬ 

lied on, by the counsel for the plamtiflT. But the court were 
clearly of opinion, that there ought to be no return; that the 
case was similar to an insurance upon a life for a year, with an 
exception of death by suicide, where, if the life insured is 
put an end to by suicide within the year, there never is any 
return of premium; that die contract was entire, and. when 
. so, whether for a specified time, orfor a voy^c, ^ere shall te 
no apportionment nor reUim, if the risk has once commenced'^; 
and that the opinion of the court, in Stevenson v. Snoi., add 
Bond V. Nutt, went upon there being two distinct risks [1], 
wiiich there certainly were in those cases, but not in .this. 

In the present case, if the parties liad chosen to do so, they 
might have made three insurances in one policy, by dividing 
the voyage into three distinct parts and risks. Inhere is no 
long voyage where that may .not be done. But this contract 

■ ' -is 

CaJJB. H. E, 17 Geo, 3. of thic. court .went upon there beinc a 

{t ifiS] Since reported, Conyi. 666. divisible risk, or two risks united in the ;i- 
(bj II. Sl Cep. 3* supra, p. 5S3. same policy; but 1 believe no question , 
(c) B. it Af, a Geo. 3. 3 Barr, was agitated in Murt about a return 
1237 . I Bhwkst. .315. 318. of premium ;..for the defendant, injUj^ 

(oQ B. R. E. 17 Geo. 3. supra, p. case, hud tendered the whole prer^Sm 
367 . Note, cot. iv it was taken out of cout;||||[||Hp 

h] In Bond f, Nutt, the reasoning plaintiff before the trial, 

■ .C c S ■ 
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in not jK». It far on a vojogd from Hoif^eur bade to ^ itole 
]>ort, by An^h and StI Many of tho policim on 

our lima voyages run in the »a^ Kray, and there it 
never any return ofptemt»m <m them, in vrhatever ]^art of the 
voya^ the loss hat>peiis. Ibe difficulty of apportionii^ 

C \fum is bisujmoimtahlet Iba^ rn^ variM eveiy day, and 
, in time of war; and it iM impo^ble to ascirtun 
how mudi diaU be ap{>ropriated to eadi diffivent part. Hio 
premium is mention^ in Ihe groai-*yf U per reaf.n->on the 
whde voyage: not insepamidffisttnot stmis Ibr different parts 
of it.-*jDi(N»/iig said, he IM advimd dm action «i the case 
of J^yrie Flmher, having then tm idee, diet Stevensatt v« 
Sum bad be<^ decided on die broad (poupd. that there 
ahould be a return hi all eaaav where the im could be ascer¬ 
tained to have iceas^ before die end of the voyage usnred; 
but diat, <m m atgument of !^rte v. It came out, 

cUarly, tlmt the judgment in Stevenson v. Sam had gone 
«pon ^ ptmA of them bdng two voyagea. 

For ^ pItMif, it was contoaded, l. Ibat the rerddeate 
prodoead was not at all ynconsiatent, or incompatible, widi 
dm captain’s evidence. It did not follow, because die reason 
el want of water wasffiore stated for his putt^ into Cayenne^ 
that he had not also other reasons for adopdi^ that measure. 
The captain alone was eanmiaed. He spoke to facts and 
snodves within lus osnt knowledge! and the jury could not 
disbelieve him, wtthoot hnputkig peijury to him, they 
bail no msht to do hi a case where dr^e was no incongruity 
fo his 'evidence and he vms not contradicted, nor his credit 
impsadhed, by any ofoer witness. The verdict was founded 
bt pipl npM his Ovhfonce; for, as he was^ the only witness 
St, on s^eT fide, die foct of the supposed deviation could only 
Im gathered hom what he swore; and, if one part of his tc&Y 
timoay was to ^ adopted, the wiiole ought. If an affidavit, 
tor an answer in CAonreiy, is read in evidence, it cannot 
be irnffilatid, and pari reemved and part rgected; but the 
wktfde muM be ti^n togedter. 9. As to the return of pro* 
frium, it is certainly most rrasonable, t^t there should be 
nOdii^ paid for that part of a vityage, in which no nsk U 
run by die underwriter. Hiis seems to follow from the 
\eatp nttfufo of a contract of mere indemnity, which a policy 
iA msunmee is; and, in Shveiwm v. Snow, the determination 
went upon that praiciple, not merely on there beipg 
torn vuyittes. eases of TprU v. FletrMr, and JCotsdns 
V. Tkmmton, Were upon time; and, in such eases, the 
reason why shall be no retain, is, that, fo>m die na¬ 
ture jof die things it is ^poiMble to asi^rtBin the of 

fish in thedifrerent portions of the^iime insured. But, where 
the msufaiice is up<m » voyage, consisting of diffi^t parts, 
Iromporttopor^ ibcfe is Boduag aoeaayf bpcaiiM t^ re¬ 
spective 
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speetive premium* kit lite voy* 0 i b^weeir^die different 1781. 
TOrbr.QietitioQ^ Uf tin polii^ <iAifrays Jcbdwii and setd^. 

If tiiere wore aity tld^g la lilie ’'supposed (tifikulty of fPp(^ B«rmok 
Z oning premtm in tmiie of waf> it ought to he considured, against 
that the war jaoi eotiuniecuied wl^ea & c<Uiti^ct was en- VV ood- 

tered into* . ^ iieeessaty die plauitiW to J»aiOG«. 

shew^ that, hy ^ vet]^ Woids of the policy, diere were three 
different^ voyBt|[# ihitied, surely, they are IMactly marked 
(^t iiere, as dm. twp^wei^Jm' ^^mson v. Sh&b*', The ..words 
f*,ui are times, which would 

hinmbc^ tikme^gesmiy^ if OB&’eudj^ and ;Oiie entire 

€(Mi)tnQl^ had in jcoutempda^m In aiho^, the form of 

^pr^toU h^ ie es dest^llve of amoral successive 
.yoyagie^ as the words of, the ^!licy were m Sletxpou 
Sn^w, ahd intheed mheh mote ed^ if they wem as stated in 
Mr. Jii^ia?3£4t?iK:sTOM.E’8 report of^^ ca^; |5r,' accord** [ 7^87" 1 
itig to 1^)^ jfoe wmds^ of that policy inn, " Wemunied to 
** dej^uiu'iih convoy for tAe 4 Joy«gef^^^ 

Sir ^ame* Burrom, ** ‘J^et^Mted to cdhvojf 

“ from Portsmouth for the Inatf dweif, Where 

mitte is. an insurance on an^iWitwfijrd-hdu&d voya^, 8nd..«dso 
on the ht»aewwd**bousd voyage from the ultimate p<^ at 
which the homeward-bound, cargo is to be faken in, diouj^ 
in the same policy, the diviacm into tW'O;- d^ages,. and 4^o 
risks,, is obvious and natural ^ .msermneh that^ hy die fremh ^ 
ordinance of l68], which is, in .some ip^s^, u.dl^stof" 
die general limv of merdiants relatiye ;t0' iwu^me' eauses, it 
is expressly provided, that a fixed proportion of die pmnium 
shall bo returned, if die homeward-bound yoy^. dever com* 
mence., " Si ^msurante fait* mr mofchafidiz^ pouf 
** Caller St le retour, et ^ue h vaima4j itant au Um de sa\, 

** destiaation, Urn m jam point de re^ur^ Cmuifur 
** tenu de rendre le tier% de .la primoi-f d;stipulation 
** cotttraire (cf* ^fher^too, dre words ,assurance mutCaUer 
** S[ le rcfoiw,” are mw^ less expressive of udivisil^riidi/diaQ 
those used in the present policy .*-7X60 mentioned a <^me of 
Scott ^ otAe/s V. liae, tried before Lord MAKSFjLEii>,,at 
GuildhaU, aa directly in point. The insufauce th^e, wus, 

** at and kom Gremda to Boston, in New B^idud,^mid 
** from ilience back, to Gwiadn and Xondtm ” vJihe ship 
sailed from Gteiuido- to Boston, and .from thence., fo Goh&i- 
hortm^h, in New Englami, and from Gotdsbomush, dueetly 
'Ifo Xondoib and Lord ManSfieed ;^*conllract 

' was.capabjfe of heing severed, diat there qh^t to 
premum proporUoned to the risk itotp’Gotdshofpii^ 

Grenada, and from thenj^ toXundon,. and t]^t this pt^or^h 

(«) I Bfiielsfr 3 ltf. (r) Ofdipn*deluMar* 16SI: Art. C. 

{tO 'SBurriUiST^ - 

Cc S 
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178 !• bt. tsomrtu&ed^ and had been proved b; a witness to 

amount to £$per mit. •stated, that in the case 

Bxrmov Lambftv., WaUerfa), Ae uBder-writew w«ce so-well 

against saBsfied that die risk might :be appordotied, that they had 
Wood- voltiptarily made a return.of premfum... 
aaiDOE. Lord Mansfield «aid, me. re^onvihy he had desired the 
*[ 7*88 ] modon to be made <m the point ^ncernuig the return of 
' . piremium, aud why he should tiow dir^t tHat the case should 
stand over till die court sh{»dd€Ofisider.^f..dieif opinion, .was, 
that, m all mercantile irmi^don^ at'.b-.infinitely more un-' 
portent that the law dhouki .be certain and un^onn, than 
diat, at first, it should foe one way or the other; / 

Tliisday,his Jjorddiip deliver^, the‘opinion of die court, 
to the followiug efibct: 

Lord MANSFiELi>,-*»')nio modonfora liew trial in this 
case, is madet^n two grounds: l/Hiat the verdict is against 
evidence: ^.‘.'uiat there ought to be a-return oi fremiim for 
'the;Yoyag6‘ frmn- St, Dmiinga to Honj^eur, —^1. There was 
but: epe wifoie^ eKamineil,>*«die captain,*—and be did give 
evtfi^t^ 'thet he was fbre^ to go into Cayenne and Marti-- 
ntea^on actant of the breaking of his bovv-sprit, and the de- 
fictency of provisions, and averred, that the whole was oc¬ 
casioned by inevitable necessity, if this was thic, there was 
no:deviation in point of law; but dierc were many suspicious 
CiftumstaiiCes iu his evidence; and the jury expressly found, 
on-the apedfic question being put to them, that his going out 
bf the dtiedt course was wilful, not necessary. Tliey thought, 
; &at, when he sailed from Angolaf he did not intend to go 
Ddmi^g^* but meant to try the Martinico market, it 
ifsa^, dlft, as die case rests entirely on bis evidence, you 
must take it altogether, and believe the whole; but Uiougli 
the whole of an ajjidavit, or answer, must be read, if auy 
part is, yet you need not believe dil equally. You may believe 
wbat agmnst tiis point who swears, without believing 
what m^es for it. It was an extraor^nary circumstance, 
that the ship should be so soon iu want of water, and. a very 
pispiciCus que, that she should fall short of provisions. How 
came the captain to set out on such a voyage so scantily pro¬ 
vided ? Tlieti, there was a piece of evidence, which, though 
. not 


[l] Nobody at the bar recollccteit 
this casp.. Lre cit^ what Lord Mans- 
Add said, from, a itOta "taken'on the 
back of die brief at Onildhdll^ by Idr..- 
^horeshy^ wIiq was attoraey .fqr one of 
pari^, and whQ. has favoured me 
pcrqsal of'the Brt^, from 
which^ it appears, that thore^ was a. 
warrjmty ih ihe policy, tbat^die ship 
shou^ depart^QmCmtadojTor JLondos^ 


on or before the 1st oiAugustf 1772 j 
so that according to the original con¬ 
tract, and Independant of the agree* 
meuts mentioned infra, p. 7P0, them 
were two risks, viz, one absolute, from 
G/enada to Boston and back to Grenada, 
and another oouditional, viz. from 
Gftnada to London, in like mahner as 
in. the case.of Bonds, . 

.{«) id., 20 Geo, 3. snyra, p. 384. 
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not admissible for the plainly was very atrojog against him. 1781. 
^fhat was the c^rlificaie; which was obtained out tlieTe- ' 
gular course of business, und mauifestly intended'to be a Jus- 
tilication; and yet meiittons nothing of the loss of the bow- a.^aiubt 
sprit, which captain stated, on his examination, as his Wooi^ 

principal rea^ for going to Caj^enm. lliere are also bhibce 

other strong drchmstances. But, if this ]K>int was doubtful, 
who but diejuiy were tp decide upon it? No new evidence [•ysj) f 
is pretend^!, ft is hot pretended, , dial the plaintilf has any 
of the crew to produce, to explain, or corroborate, the cap- 
taiii*s testimony. If W'c Were to grant a new trial, on die 
groimd of the verdict being against evidehee, it would be 
sending the cause back to a jtiiy, with au intimation diat tlicy 
ought to believe die captain. We are all, therefor^, against 
granting a new trial on this ground. 2. If, however, the 
plaintitt' should succeed on the second point, the determina¬ 
tion would virtually allow him a new trial on the whole of the 
cause, because no special case was reserved. But, on the 
fullest consideration; and after looking into all tlie cases, 

(though my opiuion has fluctuated,) we are, now, all dearly 
of opinion, that there ought not to be any return. The ques¬ 
tion depends upon this; Whether die policy contsuiis one en¬ 
tire risk on one voyage, or whedier it is to be split into six ^ 
different risks ? for, by splitting the words, (and taking at** 
and **from** separately, it will make six; I'W.!. At HonJteuPf 
S. From llmjieur to Angola i 3. M Angola, 4fc. 'Die 
principles are clear. Where the risk has never begun, diere 
must be a return of premium; and, if the voyages, in this 
case, are distinct, the risk from <bY. Domingo ,to ilotifieur 
never began. On the other hand, if the risk has once begun, 
you cannot sever it, and apportion the premium, fu an in¬ 
surance upon a life, with the common exceptions • f suicide, 
and die hands of justice, if the party commit suicide, or is 
executed, in twenty-four hours, there shall be so return. 

Tlie case is die same, if a voy^e insured is once begun. Is 
this one entire risk ? 'Die insured and insurers conskler the 
pretniim as an entire sum for the whole, without division: It 
is estimated on the whole at 11 per cent. And, which is’cx- 
tremely material, there is no where any contingency^ at any 
period, out or home, mentioned in the policy, which hap¬ 
pening, or not happening, is to put an end to the. insurance. 

TTie argument must be, that, if die ship had been token be¬ 
tween Ho^lmr and Angola, there must have been a return. 

By an implied warranty, every ship must be sea-worthy .vyhen > 
she lirst sails on die voyage insuretl, but slie need not con¬ 
tinue so throughout the voyage; so that, if this is One .entire 
voyage, if the ship was sea-w'orthy when she left' Monjieii^, ' 
the under writers would have been liable though she.hi^ttot 
been so at Angola, ^c,; but, according to the construction 

C c 4 , contended 
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1781. contraded for on the part of the plaintifi^ aho moat have beoi 

se»>wortby, not paly at her departure from TiwMeur, hut also 
Bekmoit *when aUe a^cd from Jn^la^ and when she asMcd from 
against St. TiQmngo^ 'Hie cases of Stemifon-^^ Stum, amd Band 
Wooiv. V, Nutt, were quite different fi^m diia. fhey ^dependal 
BainoE. upon this; diat thero was a ctmUngeiK^ spteified ui the po* 
*[ 79^ J licy, upon the not Imppeuing <ff wmch tl^e ihsuraiice would 
cease. In Stevenson v. Snow, it depimded <m the contingency 
of the ship sailbg with convoy from Boiismouti whether 
there should be an insurance from ffiat{^cei Htis necessarily 
divided the risk [fS], and imuie two voy^^. In Bond 
V. Nutt, it was held, that there were two risks, upon thp 
same principle, Jamaica” was one* Hie other/viz. 
the risk ** from Jamaica^ deivencfed on thecontu^ency of the 
ship having sailed on or kef ore thefrst ofjiugust ; Jnat was 
a condition precedent to the insurance onthe voy^/rom Ja>* 
tnaica to Londosi. The two cases of 'tyrie y. Fmcher, and 
. Loiramc f, Th/ofdinson, are very strong, for, if yoU could ap* 
p«>ttidn ^ in any case, it would be in insurancea 

on time. ” ^erefore, on very fuU consideradoii, we think 
this one ehfire risk *, one voyage; and that there can be no re¬ 
turn of nmitium* 

*11ie rule discharged [f l69]. 

After liord MansfieIb had delivered the opinion of the 
court, as above, he amd he had forgot to mention the case of 
Sco(t V. Bfie; that he had no recollection of it, but that it 
app^red. from bjriel^ whidi Lee had brought into court, 
t^t .ihere had been a uew ameement with the underwriters, 
that the diip inight go to Goidsborough: that he must have 
looked Upon that as a new voyage* Lee took notice, tliat 
there were two agreements; onci diat die ship should load 

at 


[t l^Sl] Vitle Plantamour r. Staples, Bi -R. ill, 33 Geo, 3. 

..Hi.. ... 

If 3] See a(c. Rolbaet t; Ctio^r, G, 3. Marshall^ 6$^, Park, 390, and 
I B. and P, 1/3, ciV. supra, 388, In Longs. AUan,B.R.E,^3G,3,Marsh, 
Ahijer v. Gregsoth Bi B. £, 34 G. S, 66*0, Park, 3^, where there was evi- 
Marthall, Ifts, 67%/ PiBtk, Jnt. $89. dunce of usage to estimate the risk at 
Upon an iasuraactii^ir' and ^rom Jor- Jamaica ,st;parately from the risk oa; 
maim, with wartanty to^-sau on or thevoyage/rwa Jamaica, and. (inxasn'- 
before the 1st Of tha ship did of thc^insurance on the voyage being , 

not sail tiU SepreM^r, add was iqiij ., discharged) to return the premium, 
and it was held there, (in iheah^hee ^ deducting a certain sum for-the sepa- 
of evidence of tisfl|j{e,) that it we-S.only ...rate risk at Jamaica;, the court faeUI. 
one risk, and oiMip3^mbb)>»an(i'^h.at (ho assured, intitled .tp recovtnr^ .thp 

f rig Gcmid W: rikjost'fed ^ tho balance wtdeh reiniuni!d,'a5 prei^mm, 
cd for the risk^/r^«; Jd^a/cd> ...for the voyair, aOcordfolfo the.wiglti 
in Galt v, B^hU, U. R, Js.' 33 ''pfo?cd, " ^ 
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at Goldsborou^h, to which the defendant had acceded; an* 
other, that she should cotiie direct!)' fi-oin that port to Lottdoft 
without returning to Grenada^ to which the defendant had 
not acceded; but l^rd Manspibi.d said, die hrst agreement 
was sufficient to support the. deterroinatiou; 
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defendant was tried before Pbruyn, Baron, at the 
'*♦. Spring Assizes, in 1777>, at Gloucester, oh mi indict¬ 
ment tor peijury. The indtclunentt w'as found b}^ die grmid 
jury for die cauatif of Gloucester, It stided, diat <mi the trial 
of an action brought in die King*s Bench, in which the vmue 
was id the county of Gloucester, between l^erd Dude and. 
Doctor .Bostc.’ortn, at the assizes Wden. at Glow^eslert fot the 
said county of Gloucester, the defendant was produced as 
a witness, and falsriy, wilfully, corruptly, and maliciously, 
did, among other things, depose in substance, as follows, 
whereas in truth, and so die jurors, aforesaid, say 
that the defendaut, ^c. at the said assizes held at the saS 
city of Gloucester, iu his evidence, committed false, wilffil, 
anil corrupt peijftry. Then another act of perjuiy w^ laid 
on the same occasion, and at the same time sam place. The 
record then stated, after the ap)iearaiK'e of the detendauh 
and a plea of not gniitj', that the sheriff of the said county 
if Gloucester was commanded to summon a jury of the said 
county of Gloucester, for die next assizes and general session 
of oyer and terminer to be lioldeu for the said county of 
Gloucester, and that, thereupon, such proceedings were had, 
that, at the assizes and general session of oyer and tcrmhier 
holden at Gloucester, for the said county of Gloticeder, on 
the 12th of March, 17 Geo. 3. a jury impannelled and re¬ 
turned by the sheriff of the said county of Gloucdt^, was 
chosen, tried, and sworn to try the piisouer. 

Gpou the trial, a spedal verdict was found, which stated: 
1. A chmter to the burgesses of Glouces^r .in the first year 
of Ric, S, wherel^ that King granted to dumi, and diCtf auc- 
ces^rs,diat the town of Gloucester should be " wiusitd^er 
comiMus per d eprporatus, distinctm, et pe'mtus sepearatus, 
a dfV/o Gloucestriensi, in perpetuum, et nott:par» 

ce//um tprius'comiVa^s Gioucestriensis: et ouod'Mem.com^ 
tatus sic eorporatus, et a dicto comitatu Gloudestriensi d(i^' 
tittctus et'separatum, comtatm ville Gloucestrie pro perpdua, 
runtmifur; sd[vis tamen et .r«servatis nobis, et Im^hus 
tris^ ^tod' juititiarij ad asri^as in. comitatu Gloutedrimsi 

cabieiidas 


I7bl } 

Tuewiny, 
iid JuU', 

Perjory being 
eomntitU^ «t 
the boi>th>l!»ll, 
wi/Aiiw/Ae UniUi 
^ the city ‘>f 
Gloucester y 
which is a coun¬ 
ty in itself, «a 
the trUt of a 
aiue before a 
jury of the reKM- 
ty at lor fir ; tlsS 
indictiaent may 
be found and 
tried by juries 
of the county at 
large.—Tlic 
King caniiot^ 
by charier, au¬ 
thorize the trial 
of crimes oat ot 
the county 
where they were 
comunttcd.--«\ 
new trial maybe 
granted at any 
time betbre 
judgnicut. 
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capi&iiJ:i') sLsslgnamU, jusdtlari) ad goalam in comitatu, Ghtif* 
ceatrieuai liberal id imi assiJ;mniU, ncc non jnsuliarij ad pacem 
in dicto coinilatn Giow estricmi. cbnservamlam assignaiuli, in 
tenendxs scssioncs Mias, ac etiani vlcccouiites coniitatus nostri 
GluucestikitslSf in tciicndos coniitatus suos, liberc possint, 
ct eorum quilibct possit, mgrcdi viHam prttdiciam, et casdem 
sessioncs cl coinitalus tenere de <iuibuscuQque rebus ct m:t~ 
terijs evtra dictum comitalum viile Gloucestrie et infra comk 
tatum Giouccstriensem eiuergeutibus, sicut ante babe tempora 
tenere consueveruut, presenti concessione nostra in aliquo 
non obstante.” The charter then declared, that the bailiffs 
of the town of Gloucester should be sheriff of the county of 
the town; that they should hold county courts from montli to 
month; that they should exercise all the same powers, 8 fc. 
beloughig to the office of slierifF, w'ithin the limits of tlie 
town, as other sheriffs ‘exercise in their bailiwicks'; that all 
writs, Sfc. which would have been directed to the sheriff" of 
the county, if the town had not been made a county in itself, 
should be directed to them; and that no other sheriff or his 
bailiffs should enter the town to do any thing belonging to 
Uic office of a slieriif, except the sheriff of the county of 
Gloucester to hold his county courts as aforesaid: 2. "J'hat 
this charter had been accepted: .J. That it had been confirmed 
by a cliartcr of Heai. 7. and declared to be hu authority of 
parliament : 4. A charter in tlie iJ3d year of jfen, H. under 
die privy seal, and deflared to be bj/ the autboritt/ of pariia^ 
mentf whereby Hen. 8 . incorporated tin* burgesses of Gbm^ 
cester, by the name of the mayor and burgesses of the ri/j/ 
of Gloucester, and city of the county of Gloucester, ami 
made it a city, and confirmed to the said city tin; I'ormfa- 
grants, making it a county in itself: 5. That this cluirter u'as 
accepted: G. A charter in the 24th year of Car. 2 . confinn- 
ing all former privileges contained in prior cliarters vliieh 
had been surrendered; and containing a clause in effect the 
same, aiid nearly in the same words, with that above set forth 
from the charter of Ru. 3.: 7. lliat this, charter of Car. 2 . 
Was accepted: .8. Tliat, during all the time aforesaid, com¬ 
missions of 'Nisi PriuSi assize, o)er and Icrinincr, and gene¬ 
ral gaol-delivery, had been, from time to time, granted to 
divers jusdccs, to hear and determine, try and adjudge upon, 
the several matters and things to such, commissions belonging, 
and ^sing in the said city of Gloucedert and to deliver the 
gaols of said city; and that otlnu', and separate, commis¬ 
sions, of the same sort, had, from time to time, during all the 
time aforesaid, been grauted to divers justices, to try and de¬ 
termine, 4 * 0 . upon the several matters and tilings to such last- 
mentioned commissions belonging, and arising in the said 
county of Gloucester, and to deliver the gaols of the said 
county: 9* That the comiziissicns both for the city and the 

county, 
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county, had been execwteil at a place in the said cilu of 
(itoHccster, called the Booth-hall; 10. during all the 

time aforesaid, the jurors for tkr cHij had enquired and made 
prosentnient of siioli matters and things belo)igiiig and given 
in charge to the jurors for the city, and arising in the said 
city of Gloucester in the said place called the lUmth-halh 
and diat such matters and things so presented by the said 
jurors, when tried, had been tried by a jury of the saul c'U^ 
of Gloucester: 11. That the grand and petty juries for the 
co//ni^j/had exercised the same jurisdiction as to mailers arising 
within the county: 12. 'Hint, during all die tinu; aforesaid, 
the sessions of the peace for the county had been held in the 
liooth-iutll : 1 ,‘J. hat the issue in the indictment mentioned 
had been, tried by a jury of the county in the Booth-hall: 
14. That the defendant, being then and there sworn, did ujwn 
his bath, in the said place called the Booth-hall, commit wilful 
and corrupt perjury, in the several matters charged in the in- 
liictmeat. 

The objection to this indictment was, that the offence had 
been committed within i\ie county of the i'ity,Q.n{\ that the ju¬ 
ries of the county at large had no jurisdiction to find or try an 
indictment for any crime not committed in the county at large. 

It cuine on to be argued, on Wednesday, the G;>(1 of Alay, 
by Bearcroft, for Uit pioseculiou, nnd Jbahitcin, for the de¬ 
fendant. 


The court directed Bahhdn to begin. 

He said, the general position was clear, that offenders can 
t.nly be iinlictod and irietl by juries of that county in which 
i)»* otfoiicc was committed. 'This nicety was fonneily carried 
S') far, that, till the statute of Ediv.to.(a), if a jierson re¬ 
ceived a mortal wound in one county, and died in another, 
the criino. could not be tried in either; 2 Hale’s J'' Cr. 16". 


:i 220. § J4, 

f/ia/i's Case, ('ro. El. 13 r 


.36. 4 Blackst. Comm. 303. Sted- 
. Richard Thomas's Casi hid. (in 


which, the indictment being, that the defendant at the castlo 
of falsely deposed, without shewing in what county, 

he was disidiargctl,) Sc 1 Salk. 2 S8, Such being the general 
jirinciple, t!ie counsel for the prosecutor must endeavour to 
distinguish this case, by some of the clauses in the cliarten 
fiumd by the special verdict. They will probably rely on tlie 
clause in the charter of Ric. 3. Rut, by that clause, the 
.justices for the l ounty at large are only authorised to enter 
into the town, and to enquire of things there which had arisen 
out of die county of the town. 'I'he true meaning of tliis 
charter was, to give the use of the Booth-hall to die Judges 
and juries for the county at large, and to authorise their pro¬ 
ceedings there, relative to matters witliiu dieir jurisdiction. 

At 
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S 4 T>dx!), G. c, 24. Vide I Ilauih. PI. t<r. c. 31- § 14. 
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At tlie Oid Saileyt 'i^liich ia ijnUun thecite of Xi 0 it(foM> jurie9| 
for the county of' m%ddl€si^ sotIto try offences committed in 
that county,^ hut, Wlimi pcijuiy has committed there on 
a trial before a Middlesiue such perjury is never tried by 
a jury of the C<^mty city of 


Ziandon. In the celeh^ii^:C^ of ^HzuAetk after 

a proNeention at tim ^ committed in 

Middlesex, the in^tmeot of. the ydth^ea for perjury vra« 

« * * * -■ . _•* T ift ^ r ^ ‘ y#r 


laid in the city. In like'n^ 
mintt^haH (tom Yorle^re 
tried by a Yorkahih iurv. if 


'manheri 

tre for eitampl^* thoui^.|becauie/»i 


8 f^awk. r. 5. § iO* where this case of Qlou^&r' is umuttpned, 
and in the authorities fftere cited, all is meant is, that 
juries of the.,coiiti^ sitting iii die city may find and tiy of^ 
fences comnatted ui .fhe county. The case in 16 * 

(also repcttkd m Anderson S 91 .) which will, pn^bly be- 
meiB^iened on the''df(i^ mde, seems to be. in favour of the de- 
fed^t, G» tlie dec^n<n^ that the justices, of assize 
and ght^^iVery might ait m the city for things which hap^ 
Upaed widunfhe county; and, in a note at the end of the 
case, it is Said, that, by the commission for Ihe^ county, a 
thing vtrhidi iiappens in the town cannot be determined, albeit 
it he., fdony committed' in the hall during die serous 
Considerable pains have been taken to enquire if th^e is 
o&y pfmNident, or instance, in the city of Giout^er, like the 
present case, and' none has been found. ^ No inconvenience 
win arise, if the court should hold, that this indictment cannot 
be scqppoTted, because the verdict stoics, that there are grand 
'uriea in the city, who may diid ofi^ccs committed in die 
Booth^hali. 

Bearcrojl, for the prosecution, argued, that the perjurs 
having been committed on the trial of a county cause,, it must 
of necessity be token, diat, at the rime, the spot where die 
odcoce took place ^yas part of the coun^ at la^e. It is no 
nnriwqMM m tfiiiq^ foir the same spot to be considered, for dif- 
fere^» pu EposeS, losl^bg witbn different jurisdictions. The 
l^tweeA and loW'Water marks, when dry, i» 

vnh^ the juristficrion of the riieriff, but vrhen it is over 
fkrUredl, dm sheriff; and Admiralty have divisum imperium 
over it£l]. ' Beforu^ the charter of JRtc.d. this spot was 
,djfn^ port of the couu^ at large. By the statute of (S Bic* 
dk ’oiff, jositbes of assize mid gaol4^very ims .to' rit in 
tpubis of the didWent counties; by 13 Bdio* 1. 

Prius are to' be Indd before die Judges 
of Absiie'; arid the audiorit^ of the Judge at Nm Prius 
n the <aa!tnBrii|rieri of Assize, as is laid do«m by Lord 
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JSbiT, 


IN THE TWENTY-SIRST YEAR OF GEORGE BI. 7S». 

St 

Holt, Sa/A;.454rt 170}. givingauthovky to the Jttetu^s 1781. 
for the county at large, to try county causes within the U- 
fuits of the town^ the charter of luc. 3, nmde the place tIicKiko 
where they sat part of the cotmty at large for that pur- against 
pose. The trial on which dte petjury was committed was Govgh. 
at Nisi Prius. ITie whole ptweec^gs were void, unless the 
Booth-hall be considered as being, at that time, part of the 
county. All die Judms in .Cl^een Elizabeths time, in the 
c^ reported by Pophtan, agrt^, that they might sh in the 
ciiy for county and.that the Kmg might, in making 

a se^inte county^ save and except part of the juri^iction 
widitn it which the County from whi(^ it was taken ha^ ip 
it before. By the saving in the charter of Ric. 3. all that 
appertains to, and is connected with, tlie execution of com^ 
missions for ^e county is necessarily saved.. It is true, that 
a felony committed in the hall during the a^es for the 
county, must be tried in the city, bei^se such is 

entirely uncomiected with the cxecuttou of the c<^«is> [ ] 

sions for die county. Hie case in Popkath is inore mate¬ 
rially reportetl by Andenon, and he Itatesj that the Judges 
were of opinibn, that it wHs the intent of the charter, tiiat 
the town of Gloucester should continue, for the purposes 
mentioned in fbe exception, to be part of the county at large. 

It may be'true, that indictments for perju^ before Middle-- 
scr juries, at tlie Old Bailey^ are laid and tried in Jjondon, 
but no inference can be drawn from thence with regard to 
Gloucester. There may be some particular provisions for 
that purpose n the charters of Eondon, which charters are 
rontirmed by act of parliament. Perhaps the prosecution, 
in the present case, might be in cither county. In point of 
law, the Boothrhall was, at the time, in the coti*^ty at large, 
and, in point of fact, and loeal situation, in the county of 
the city, and, therefore, the offeiKe might be' soid to have 
been committed either in the one or other. 

Lord MaN'SFfRLD,-—It seems to me, as at present ad* 
vised, to be the better. opinion, that the crime .might be 
laid in either county; b\it the i^ttestiou now laifbru us is. 

Whether it couki be laid in the county at laige. The doubt 
before the Judges, in the case in Pophamt was aS Mr. Btdd-^ 
zein states St, (viz. whether the Judges coiild rit in the city 
to try matters arbing in the county at large.) But tt is ma- 
terim to see how it was solved. In the time Of Rie. $. the 
fown was part - of the county at large. By his charter it 
Was made a distinct county, but with an exceptimi, that the 
Judges fof tlie county at large might still try causes tiiere. 

The King cannot by his charter give Judges a powder to try 
in one coiuity offences committed in another, lhat was ad¬ 
mitted in the case before the Judges as reported by Andemn. 

Btth it was ansyrerod, that lie had continued the city as part 

[t 170 ] 3 Blackst. Cctmm. GO. 


of 
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of the county at large. If this is so, the cause in which the 
perjury was committed, was tried in the county at large, and 
the witness was examined, and the crime committed in the 
county at large. I’his distiuguishes the present case from 
that of the Old Bailey^ which struck me strongly at first. 
The city of Londoa has inany.charters and customs confirmed 
by act of parliament, and the custom of trying offences 
committed in Middkacx, at the Old Jiuiley, has probably 
been coufitmed by act of parliament; fOir otherwise it would 
be void. 

WiLLF.s, Justice, —^tf it had not been for the case of the 
Old Bailey, I should have had no doubt; but, with regard to 
that, there is no occasion to suppose a grant or custom con¬ 
firmed by act of parliament, because the whole court seems 
to think, that the indictment may be laid either wav, and, at 
the Old BaiUyf the usage has been, to lay tlic indictment in 
the city. 

Ashhurst, Justice, —No argument can be drawn from 
the practice at the Old Bailey, unless w'e knew more e.v- 
actly bow ttie case stands; there may be an act of parlia¬ 
ment enabling the Judges to try matters there, which arise 
in the county of Middlesex. Ilcre, 1 think, the indictment 
would have been good either way. Tin; King cannot, with¬ 
out ail act of parliament, give the Judge.s a power to try in 
one county, facts arising in another, 'rherefore, the mean¬ 
ing of the charter must have been to continne the town as 
part of the county at large for the purprtsc of trying county 
causes. 

BvhL^R, Justice, —lam of the same opinion. There i.s 
no way of supporting the judicial proceedings at Gltruftw/cr, 
from the time of Ric. 3. but by considering them as having 
been had in Uie county at large; because 1 take the law to 
be clearly as my Lord and my brothers have .stated it. 
have no authority to compel a jury to come, or to adminis¬ 
ter an oath, out of the county where the maUer arises. 
Therefore, the meaning of the charter nmst have been, ti> 
leave tlie place as part of the county at large. I am very 
strongly inclined to think the indictment might be laid in 
cither, but, if there is a difference, I think this the most pro¬ 
per way ftir]. 

The defendant wa.s this day brought up for judgment, when 
Buller, Justice, read the report of the evidence, and Duu- 
ning, was heard on his behalf; after which, the court observ¬ 
ed, that, from the state of the evidence, the conviction ap¬ 
peared extraordinary, and liinted that a new trial would be 

proper. 


[<£>] Jn Jfuil'ick V. Barroic, emfuiiy. But ihc court held, that if 

S7 Geo. 3. it was objected that the there was a fuundatiou for the objec- 
Booth-hall was not part of the county tioii, the party had wa\cd it by ajv 
for t ^ pu r 2 ^ i»,of executing writs of pearing there. 
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proper. Dunning said, he should have made a motion for 
that purpose, if he hatl thought it was competent, after such 
a long interval of time since Uni conviction. Upon this, 
Lord A1 ANsi'iKi.D declared, that it was still competent, be- 
ranse thf? rc})orl of the evidence coming regularly now before 
the court, if enough appeared to ntisc an inclination in them 
to think the defendant ought not to have been convicted, 
they could only grant a new trial, or postpone for ever ]>rO' 
nouucing judgment; for that there would be au absui dity in 
a jiulgmcut on a conviction for perjury, wliere a tine of a 
shilling should be imposed as the punishment. 

A licw trial awarded (a) [rj. 


1781. 
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(fl) Vide lilrt V. Barluxc^ E. iQGcu. svprir, p, l/I. 


fi ] In Ji. V. 5 T, li. 436, and 
tin- cases there ciTt*<i, it appears to be 
clearly established, that tlie party 
cannot claim of right to lie heart! on 
lor a new trial, afu r ihc four 
iii'st tlavs of term; but if, t.pon the 
. ase Iwjng bnuight G-bjic iiie court, 
• laoiitni ii> auest ol j’i*!. aa lit. of 
olfulw.'se, the <omtsu om- o'. :o b*’- 


lievc the defendant has hern iirnro- 
pi'fly convicted, they will Iiiier,’(i-(- of 
llieinselvos, and cratu a new ina!. So, 
if til" court see a jirouisd for airci-ting 
the jud^nu'tu, they wi'l do so, ihougJi 
the. liefcndaiit dr-ire to o :ove any such 
objection, ./v, V. ;•/. <», | 

itb. 


The End of TiiiNi ry Trp..'i, Geokok II!. 
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B. The letter ii., by itself, or followed by a fnimher^ 
'thus, 11. [ 1 ], 11. [ 2 ], ^c. iniUcates that the pa.ssagc refer¬ 
red to is in one of the notes marked with numerical cha~ 
ractens; n., followed by unotlier letter, tlius, ii. («), u. 
(^), L^’c. that it is in one of those marked with Letters ; 
followed by this mark 'j*, thus n. [ j J, that it is in one of 
those added in the second Edition*; and followed by this 
mark thus ii. that it i.s in one of those added 

ill tliis third Edition. 

Where the ])oiiit mentioned has been detcruiined in any of 
the cases reported, cither in the text or the notes, the 
name f>f the case and the term ami yc'-n* are added; the 
mark f is prefixed to all tlie new articles in the second, 
and the mark to all those in this thi .’ Edition. 


A. 

ABATEMF.NT. 

1. JP an attorney is sued by ori- 

ginuly in any action be may 
)>l<‘ad his prh'i/ege in ahatiincnt; 
ConKrford v. PricCy H. 50 G, 3. 

Page 3 1 ‘2 lo ;? 14 

2. Vide No. 2. I?J- 

rOUM.-lTION, No. t. t Attou- 
KEY, No. 1-1. 

VOE. II. 


ABANDONMENT. '■ 
Vide Inscrance, No. It), 12. 

ACC E P'FA NC: E, x\CC EPTOU. 

Vide Ho.I. of Exdiange, Nt^. 1, 2, 
3y ti, 7, si 9, 10, 15, 17, 2:3. ^ 

ACKNO W LEDG M ENT. 

{.Evidence of tho acknrnvleJgmrnt 
of the debt bv an obligor, doc-* 
DD ' not 
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not supersede the necessity of 
producing the subscribing uitness 
to the bondf in m action on the 
bond. - • Pffg€ 2 l 6,217 

2. Nor in an ectiott by the assigms 

of a bankrttpit when the petition¬ 
ing creditor't debt arises on a 
bond; Abbot v. Plumbe, T. 19 
G.3. - - 216,217 

S.An acknowledgment by one of 
several drawers of a joint and se¬ 
veral promissory note, will take it 
out of the statute of limitations as 
against any of the other drawers, 
in a 'separate action on the note 
against him ; Whitcomb v. Whit¬ 
ing, E. 2\ G. 3. 032, 653 

ACT 0 / Bankruptcy. 

Vide BANKiirPT, No. 3, 4, 5, 7, 
27 , 30. 

ACT of Parliament. ’ 

Vide Statute. 

ACTIO non, SfC, 

1. Actio non goes, in every case, to 
the time of pleading, not to the 
commencement of the action ; Sul¬ 
livan V. Montague, H. 19 G. 3. 

112 

rty 2. But yuere, as to that point, 
since Evans v. Prosser, B. R. £. 
29 G. 3. - 112, 113, n.[t 47 ] 

action. 

I. An action on the case will lie for 
suppressing material facts in a re¬ 
turn to a mandamus, 15S, 139 
, 2. And if the return is false in sub¬ 
stance though it be true in words. 

139 

3. And against the Bank, &c. for 
refusing to transfer stock; Rex v. 
The Bank of England, M. 21 G. 3. 

324 to 527 

4 . An action will not lie for a medi- 
Clous prosecution, without shew> 


ing, in the declaration, that the 
original suit is tormiiisited; Fisher 
V. Bristore, T-. I 9 G. 3. Page 215 

3. An action will not lie, against u 
pritce-ojfictr, for arresting a per¬ 
son buuii tide on a charge t»f fe¬ 
lony, without a warrant, although 
it tuni out that no felony was 
comiuitted; Samuel v. Payne, K. 
20 G. 3. - - 339 , 36*0 

6. Nor against the captor, for impri¬ 
sonment in consequence of a cap¬ 
ture as prize, allliough the cap¬ 
tured ship has been acquitted ; i.e 
Caux V. Eden, II, 21 O. 3. 

594 to 6*1.3 

7 . Nor for goods taken on shore as 
prize by the joint operation of a 
llect and army ; Undo v. Rodney, 
B. R. II. 22 Geo. 3.0* 1.3 u. to 6*20 n. 

8. Nor against a sktrif or his officer 
for having arrested a certificated 
bankrupt, a discharged insolvent 
debtor, a peer, a party to a cause, 
or a witness, cuiido eel redenndo ; 
Tarlton v. Fisher, E. 21 Q. 3 . 

67 1 to 677 

+ .\C'! LTAL ENTRY. 

1. In what cases necessary, Vide 
Entry. 

2. Vide .'Vssir.NMENT, No. 4, 5. 

t ACTL'AT. Possession, 

t Vide .Vssi(.NMEST, No. 4, 5. 

A DMINISTR ATfON, A DM INIS- 
'rilAl’Oll. 

1. An administrator, having reco¬ 
vered a judgment for a debt due 
to the intestate, need nut declare 
as administrator in an action on 
the judgment; Crat^hrd v. Whit- 
tal,B.R.U. 13 G.3. 4, n.[l],5,n. 

2. If he does, it is surplusage; Craw¬ 
ford V. Whittal, B. R. U, 13 G. 3. 

^ ^ 4, n, [iji 3» n, 

3. And it is no objection on a special 
demurrer, in such cose, tliat he 

has 
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bas not made profert of the let¬ 
ters of administration; Cranford 
V. indtlal, B. R. H. 13 G. 3. 

Page 4, n. [l], 5, n. 

4. The effects of an having 

vested in the King, by a forfeiture 
for felony, if the ordinary grant 
letters of administration to A. in 
consequence of a u'urrant from 
the King, and they run in the 
usual form, viz. “ to pay debts, &c.’’ 
though with this additional clause, 
“ fur the use and benctit of his 
Ma jesty," A. may be sued by the 
in testate’screditors,and shall not be 
perinittod to impeach the validity 
of the letters of administration ; 
RIegit V. Johnson f ili. 21 G. 3. 

542 to 548 

5 fVt/e Amendment, No. 4. Av- 
PUEXTICB, No. 1. Costs, No. 
.5,6*. Fj .ME Corerr, No, 5. Li- 
MiT-s'iioM of Actions, No. 5. 
PLE-iniN'C, No. 14, t>KTTLE- 
MENT, No. 3, 4, 19, 20. iiloOK, 
No. 2. 

Ai)AiiR.\i;ry. 

1. The judge of a court of Admi¬ 
ralty in the Vlantations may 
grant a ceitificutv that theic was 
■probable cause for the seizure of a 
ship as a stnupglcr, after the sen- 
r.nce; Sullivan v. Montague, H. 
19 G. ;3. - • I00 toi09 

;. Such CL-rtifitate may be granted 
by the judge of an appullatc court 
of Admiralty; Sullivan v. Jlio/?- 
tfigiie, U. 19 G. 3. - 101) to 109 

3. The satlcnce of a foreign court ot 

Admiralty is conclusive against 
all the world, in all civil suits, as 
to all matters within its jurisdic¬ 
tion, and decided by the sen¬ 
tence; Bernardi v. Mofteux, II. 
21 G. 3. - - 37.5 to 580 

4 . The jurisdiction oyer all matters 
of -prize, and every thing conse¬ 
quential to u capture as prize, be¬ 
longs cxclusiseiy to the court of 


Admiralty; I^ Caux v. Bdcn, II. 
21 G. 3. Page 594 to 6l3. Undo 
V. Rodney, B. R. H. 22 G. 3. 

613 , n. to 620 , n. 

5. The court of prize in the Admi¬ 
ralty is a diiferent jurisdiction 
from the ordinary court of Admi¬ 
ralty, called the Instance court, 
and is governed by different rules. 

614 , n. 

6 . Of the origin, nature, and juris¬ 
diction, of the court of prize, 

<>I3, n. to 620 , n. 

J. Qu. Whether questions on rensonu 
do not belong exclusively to the 
prize court. - 6*49, n. 650, 11 . 

8. Vide Prize, No. 3, 4, 5, 6, 7 . 

ADMISSIBILITY of Evidence, 

Vide CoRPoRATioK, No. 6. Evi¬ 
dence. 

Af)MISSION ^ Corporators, 

ViJt St A .MM, No. 1. 

+ AD.MISSION of Parties. 

t Instances where such admission it 
not siillicieut etidence. Vide Ac- 
KNOWLF 'OMfiNT, No. 1, 2. 

.-rn DAVIT. 

1. ’lwo or more defendants in dif¬ 
ferent actiohs cannot be held to 
bail on one affidavit; Cilby v, 
Lockycr, T. 19 G. 3. - 217 , 218 

2 . ^((. If such affidavit is not good 

against the lirst person mentioned 
in it. - - - - 217 

t 3. The same defendant cannot be 
held to bail in an. action of dehtf^- 
and an action of assumpsit on one 
affidavit. - 218, n. [t 64] 

t 4. And if he has been so held to 
bail (No. 3). he will be discharged 
on common bail in b'lth actions. 

218,11. [l-bt] 

5. A defect in an original allidavit 
D D 2 10 
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to hold to hail cannot be cured by 
a supplemental one. Page 4(i7, 
and n. [t 10()] 
6. But, by the present practice 
of C. jB. it should seem that it 
may ^ Hobson v. Campbell^ C. B. 
T. 29 G. 3. 467, n. [t 106* (St>] 

7> It is not sufficient, in an affidavit 
to hold to bailj for the plaintifl' to 
swear, that the defendant is in¬ 
debted to him, in so ranch, upon 
promises; Cope v. Cooke, M. 21 
G. 3. - “ - 467 ,46*8 

<33* 8. Nor in so much in, trover; 

Hubbard v. PacAccOf C. B. E. 29 
' G. 3. - - 46*7, n. [C33- 

9- Vide Bail, No, 3, 6’, 7- Bank¬ 
rupt, No. 22. 

» AFORESAID.*' 

The word “ aforesaid" implies and 
binds the party to an exact re¬ 
cital. - - • ■*97 

« AfTER." 

If a statute limits a 'proceeding 
against a party to six months, a 
year, after an act done, the 
day on which the act was done is 
to be reckoned in the six months, 
vear, &c. j Rex v. Jilderlvu, M. 
21 G. 3. - - 46*3 to 10*5 

AGENT. 

1. An agent's bill to an attorney in 
the country may be taxed by the 
Master; Dixon v. Plant, M. 19 
G. 3. 199 , n* [1], 200, n.; Ex 
parte Bearcroft, C. B. E. 7 G. 3. 

200, n. 

2. Payment to ^be agent for the at¬ 

torney of a party, is not payment 
lb the party ; Yatss v. Freckleton, 
if. 21 G, 3. - - 023,6*24 

3. But if the agent in town 
take money oiit of court which 
the defendant has paid in under a 
judge's order, but irregularly, 
that shall bind the plaintitf, and 
be a waver of the irregularity; 


Griffiths v. Williams, B. R. E. 27 
G. 3. - Page 621 , n. [<33*] 

4. Fidtf SiiRRiPP, No. 3. t UsuEii 
Shcrif, No. 2. 

agreement. 

1 . An agreement to accept a bill of 

exchange may amount to an ac- 
ceptanee. - - - 299 

2 . ^jcvcral owners of different ships 
having entered into a bond to a 
trustee, binding themselves and 
their assigns, to iniicmnify each 
other, to a certain amount, if any 
of their ships should be lost, and 
one of them having sold his ship, 
and she being afterwards lost, the 
others are not liable under the 
bond, unless tbe vendor has sold, 
together with the ship, his interest 
in the agreement of indemnity; 
Ayres v. Wilson, E. 20 G. 3. 

.385, 386* 

3. But, if the vendor had agreed 
with the vendee to pay him so 
much if the ship should be lost 
within a given tiiiio, and the ship 
had been lost within that time, it 
should seem that the vendor 
might sue the others. 386’, n. [ 17 ] 

4. Government having contracted to 

furnish forage h^r a .certain num¬ 
ber of horses to be kept by a 
suttler, aiul the contractor for 
forage having agreed not to com¬ 
mute the forage for money, an 
agreement between the sattler and 
contractor for forage, that the lat¬ 
ter sliall allow the former a sum 
of money for each ration of 
forage allowed for the whole 
number of horses, and shall retain 
the forage, is void; Willis v. Bald- 
roin, M. 21 G. 3. - 450, 451 

5. An officer or sailor w’ho has 
agreed to serve on board a letter 
of marque, for certain wages dur¬ 
ing the voyage, and a share of all 
prizes, is not entitled to any part 
of the wages, if the ship is taken 
before she complete her voyage, 

although 
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»lthou,ir1i he shall have been sent 
from the ship, before the ch[)- 
ture, as prize-master on board 
a prize, taken by her in the 
eoursc of the voyaae; Abernethy 
Lamlalct M. ii I G. 3. 

Page 53p to 512 

€. In an action on an agreement lu 
deliver possession of certain pre¬ 
mises, subject to the Jhrft iturt of 
a stipulated sum on failure by 
either party, the person who nas 
to delivfir possession cannot sup¬ 
port an action for the forfeiture, 
altiiough he aver that he was 
readv and willing to deli\rr the 
possession, ^:c. wilhout shewing 
iu his tlcclaratim a possessory 
title in liiniselfj Luxioii v. llo- 
biriivn, 11. 21 (i. 3. - ()20, (>’21 

7 . An agreement to pay a sum of 
money to the assignees of a 
bankrupt when his rertijicate shall 
be allowed, whereby a creditor is 
induced to sign, (although the 
money to be paid is for the be- 
neiit of nil the creditors,) is void 
under 5 O. 2. c. 30. ( 11 ; Jones 
liarUcy, B. R. M. 22 G. 3. 

6<J5, n, to 6yS, n. 

8 I'/dc Axxi rrv, No. 3. As»- 
No. 8. Assumpsit, No. 
10. Uii.L o/' I'.xc/iangCf No. 8. 
r>oM>, No. " 1 , 2. Covr.x.iM-, 
No. 2, 20, 21. Demand, No. 
.>. Kot'iTY, No. 2. Option, 
l.'si'KV, No. 1, •!•. 

ALUKllMAN. 

1. Qu. ^YhcllJer non-residence is a 
j'orjuture of the ofjice of aldcrin.in. 

157 

2. An alderman of London is not 

compellable to serve the ollicc of 
constable. - - - 53b 

AI.ir.N Enemy. 

I, It has been held to be no de¬ 
fence ill an action on u ransom 


bill, (at least on the plea of non 
assumpsit,) that the plaintiff is an 
. alien c««ni/; Cornu Blackburne, 
£.21 G. 3. - Page 0’41 to ,649 
t2. But that point (No. I.)Mvas 
afterwards determined otherwise; 
Fisher v.Anthon, Cam. Scaco..M. 
25 G. 3. - - 6*50, n. [t 132] 

13. An alien enemy cannot by tlje 
municipal law of this country sue 
lor the recovery of a right claimed 
to be acquired by him in actual 
icar; Fisher v. Anthm, Cami 
ScuLC. - - CaO, n. [f 132] 

ALLEGATION. 

1. Alhgations of facts impertinent 

to the cause arc surplusage, and 
need not be proved, - - 6'0'7 

2. Such ullegatiuns will be struck 

out, upon motion, and cods al¬ 
lowed. _ - - - 66*7 

Allegations of facts immaterial 
but relati\e to the title of the 
party, though not necessary, yet, 
when iniroduted, must be pro\cd, 
otherwise the plaintiff will bo 
nonsuited; liristoze v. Wright, E. 
21 G. 3. - 66*.v to ()6*y, 66*8, a. 

CiC?' 4. But that rule holds only iu 
ca.ses of rccortfs, and written 
contracts. - (»6.9, 11 . [I 138 

ALiilBN.ATJVE. 

Of ii/nitations which can only take 
effeci in the alternative. 

5U4-, n. 505, n. 

AMENDMENT. 

1. The name of the attorney in the 
plaintilV's zeurrant may b.c altered 
so as to make it corre'jjoiii! with* 
that in his declaration, alter cm>r 
brouglit, and the xarianec be¬ 
tween the warrant and declara¬ 
tion assigned for erior; Richards 
V. Uruzin, E. ly G, 3. 114,115, 

4* »• [1] 

i 2k So, a mistake in the addition in 
I DD3 ' the 
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tb« warrant of attornoy may "ht 
amended after error broufcht. 

Pe^ellS 

9. 6o, the stmame' of the attomty 
in the declaration may be amended 
and made to correspond with that 
in the* warrant after error brought. 

115, 4- n. [1] 

4 ; A judgment may be amended by 
changing it from ** de bonis pro- 
• priuT to “ de bonis testatoris 
** sif ^e." after error brought. 

115, n. [1]. ntf, n. 

Sk So, if the judgment do not say 
that the damages occasione deten- 
tionis debiti were awarded ex as- 
sensu avo, it may be amended 
though that has b^n assigned for 
error. - - • ll6, n. 

6. Amendments of omissions in 
matters of form may bo made 
after error brought. > - 115 

0 7. And even after the record 
hu been sent back from tTic Ex- 
ciefuer Chamber; Great v. Ben¬ 
nett, B. R. E. 27 G. 3.115, n. [O] 
There is no difference bc> 
tween civil and penal actions as to 
amendments at common law; 
Gqp Cgui tarn, dfc,) v. Popple- 
well, B. B. M. 29 G. 3. 114, 

n. [O] 

9‘ But the court will not per¬ 
mit the sums and dates iii the 
declaration to bo amended in 
such actions (No. 6.), as in actions 
for usurp, after the rime limited 
for trying the action is expired. 

H4, n. [O] 

10. A clerical mistake in a return 
to a mandamus may be amendorl 
after the return has been filed; 
JRex V. Lphie Regis, E. 19 G. 3. 

135 to 137 

11. When there has been a general 
verdict and entire damages on se¬ 
veral counts, some of which are 
bad, and evidence was only given 
that applied*to the good counts) 
the verdict may be amended by 
the Judge's notes, and entered 


for the plaintiff only on the good 
counts; Eddorces v. Hopkins, E. 
20 G. 3. Page 376 to 378. 730, 
731. Taplof V. Whiter T. 2l 
C. 3. - 746 

AMOTION. 

Vide CouTORATiow, No. l, 2, 3, 
4, 5, 6. 

ANCIENT petnestie. 

Vide Tbnakt. 

ANCIENT 3filL 

Ptefe Di^clauatiov, No. 1. 

ANNUITY. 

1. If an annuity is secured by a 
bond, and also by a deed of cove¬ 
nant, though the bond has been 
forfeited prior to the discharge of 
the grantor under an insolvent 
act, he shall be liable to an action 
on the covenant, tor payments 
accruing after the discharge; 
Cottrel V. llooke, H. 19 G. 3. 

97 to 101 

2. But grantors of annuities dis¬ 

charged under the insolvent act 
of 18 Gfo. 3. c. 52, are pro¬ 
tected from future payments by 
§ 30, of that act. - ' 100 

3. By an e.\prcss agreement, the 
obligee of an annuity bond may 
wave a forfeiture for non-payment 
on the day, so as to be entitled 
to recovcf future payments, al¬ 
though the obligor has been dis- 

. charged under an insolvent act, 
between the time of the forfei¬ 
ture, and the'action brought; 
Welter v. Bannister, E. 20 G. 3. 

393 to 397 

4. If an annuity bond has been for- 
feited before a bankruptcy, the 
annuity may be valued, and the 
value proved under the com/RiWon. 

523 

5. If 



A Table of the Principal Matters, 


5. If an annuity bond has been for- 
Jcited l>y slipping the day of pay¬ 
ment, tlie debt is completely ux- 
tinguished by a bankruptcy and 
certificate subsequent to the for- 
ioituro, although the arrears shall 
have been paid previous to the 
bankruptcy; Willie v. Wilkes, M. 
21 0.3. Page5l\) t(» .521 

Cl Qw. Whether a bond for securing 
an annuity is within 4* 5 Ann. 
r. 16 . 5 12, giving the plea of 
solvit post diem. 520 to 524 
. Pidc Tow til, No. 

APPARITOR. 

1. An app.Tritor cannot sue in the 
spiritual court for his fees; Peat- 
son V. Caiiipton, £. 21 Oeo. o. 

t)2y 

2. r<f/c pROllIBITIOS, No. ;i. 

APPEAL. 

1 . The Justices are bound to re¬ 

ceive an appj'ul from an order of 
removal, if tejjdered at the nc,it 
quarter sessions although no notice 
of an appeal has been given; 
J(i x V. The ./iistices of Gloucester^ 
sin re, E. 1‘) 0.3. - lyi 

2. If the parish to which a pauper 
h!i.s been nmored, is at such a 
distance, that there is nut ti.me to 
lodge an appeal at the quarter 
sessions immediately subsequent to 
the reino\al, tiiejUAf/ccs are bound 
to receive it at the sessions next 
ensuing, such being the true con- 
struetioii of l-'3 4* 14 Cur. 2. c. 12; 
Rex V. The Justiees of the East 
Riding qJ' Yorkshire j R. Ip G. 3. 

1.92 

3. No appeal lies from aii order of 
Justiees for llic relief of a pauper ; 
Rex V. 2forlh Shields, //. 20 G. 3. 

331 to 333 

4. An appeal lies from the Inns of 
court, in mutters relative to calls 
to the5or, to the t\\ci\c Judges at 


Serjeanfs Inn ; Rex v. Grafs Inn, 
E. 20 G. 3. Page 353 to 357, 
4" 35|, ti. [5} 

5. A judge of appeal from the .Ad-^ 
miralty jurisdictions in the Plan* 
tatiotts limy certify probable cause 
of seizure. Vide Admiralty, 
No. 2. 

6 . Appeals to the commissioners of 
appeals from judgments by the 
commissioners of excise, and to 
the. quarter sessions from judg¬ 
ments by justices, in causes and 
prosecutions for forfeitures and 
otfeiices against the excise laws, 
are saved by 1 G. 2. c. l6. § 3. 

551, 532 

APPORTIONMENT. 

1. Apportionment of premium. Vide 
Insurance, No. 42, 43, 44, 45, 
4tf, 47 . 

2. Of the produce of prizes taken 
by*two or more privateers, f' ide 
PaiVATECK. 

APPRENTICE, APPRENTICE¬ 
SHIP. 

1. An apprentice is not assignable, 

nor transmissible to personal rc* 
presentoi.vei. - - 70. 71 

2. by apprenticeship. Vide 
SKTri-EM?: NT, No. 3, 4. 

3. Fide Covenant, No. 11. 

ARBU’RARY Fine. 

Vide Fine on admission, 4c. 

ARREST. 

Vide Action, No. 5, 8. Pbace- 
Ofiicer. Phactice, No. 8. _t 
Rail. 

s 

ARTILLERY. 

Horses employed in drawing the 
aitillcry are billetable under the 
mutiny act, whether they belong 
to the ordnance or arc furnished 
H D 4 for 
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for tlic service by contnat; Read 
T. fFiliatiy T. ?0 G. 

Page4t22 to 426 

ASPORI’AVIT. 

Vide Costs, No, 19. 

ASSIGNEE, ASSIGNOR, AS. 
SIGNMENT. 

1. An assignee of a bankrupt^ a de¬ 
visee, and a personal representative, 
arc assignees in law to tlie pnr- 
pose of being liable to actions on 
a covenant for rent in a lease to 
the bankrupt’s devisor or intestate. 

184 

2. Qv. If the transfer to them is an 

assignment which will occasion a 
foifeiture under a proviso not to 
assign. 184; Dcuir \\ Skeggs, 
B.R.T. 21 G. 3. 184, n. [ 20 ] 

3 . A lease may be assigned to a 

J’enie covert, and is good unless 
the husband disagree; Barn^uthcr 
V. Jorda/i, M. 21 G. 3. * 452 

4. If a term is assigned by way of 

mortgage, with a clause of Re¬ 
demption, the lessor cannot de¬ 
clare ngomstihc mortgagee in co¬ 
venant as assignee of all the es¬ 
tate, right, title, interest, SfC. of 
the mortgagor, e\cn after the 
mortgage has been forfeited, un¬ 
less the mortgagee has taken 
actual possession ; Eaton v. Jacques, 
M. 21 G. 3. - - 455 to 46l 

5. But ^ under an absolute assign¬ 
ment of a term, the assignee may 
be sued on the covenants, before 
he has taken actual possession ; 
Walker v. Reeves, B. R, M. 22 

G. 3. 461 , 11. [ 1 ], to 463 , n« 

6. An assignee takes the thing as- 

" signed, subject to all the equity 

to which the oiigiitj^l party was 
subject. , - - - 636 

7. Diii'erence between an under-lease 
and an assignment. Vide Lease, 
No. 5, 8, 10.* 

8. T^e assignee of a term, declared 
against as such^ is uot liable for 


rent accruing after he has as¬ 
signed over, though it be stated 
that the lessor was a party exe¬ 
cuting the assignment, a,nd agreed, 
thereby, that the term, which 
was determinable at his cqtiiou, 
should be absolute; Chancellor v. 

.Poole, T. 21 G. 3. Page 764 

to 767 

+ ASF^IZE. 

j The authority of the Judges at 
Nisi Prius is by the commission 
of assize. - - - 795 

ASSUMPSIT. 

1 . Indebitatus asswnpsit will lie on 

the Judgment of a foreign court, 
without declaring upon, or prov¬ 
ing the grounds .^nd cause of ac¬ 
tion on which the judgment went; 
Crauford v. IVhittal, U. R. II. 1 3 
G. 3. 4, 11 . [ 1 ], 5. II. PlaistoTo 

v. Van Uxem, Cam. Scacc. T. 18 
G. 3. 5, n. 

2 . Jssumpsit is a proper form of 

action, although there has been 
an express xcarranty ; Stuart v. 
Wilkins, ill. 19 G. 3. 18 to 21 

3. And although the Karranfy is of 
soqjetliiiig past or then existing. 

18 to 21 

4. Assumpsit for money had and re¬ 
ceived, will not lie, when the 
money has been paid on a con¬ 
tract which the other party con¬ 
tends to be still open; Weston v. 
Downes, M. 19 G. 3. 23> 24, iHi n, 

5. Indebitatus assumpsit lies upon 
an order to pay money made under 

'Hhe authority of ay act of porlia- 
ment', Rann v. Green, B. R. 17 
G. 3. 10 , 11 . 402, 403, & n. (tn). 

Brown v. Bullcn, E. 20 G. 3. 

407 to 410 

6 . Assumpsit for money had and re¬ 
ceived, will lie, if A. having ob¬ 
tained possession of goods en¬ 
trusted to B. by C. to be sold at a 
fixed priice, refuses either to re- 

. turn 
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turn them to B. or to pay the 
fixed price, and B. being threat¬ 
ened with an action by C. pays 
him the price, fur A. shall be pre¬ 
sumed to have sold >tlie goods; 
Longchump v, Kitint/, E. ly G. y. 

Bags i;J7 to I3y 

7. Rut, in such a case (No. 6 .) the 

plaintitr must have given the de¬ 
fendant notice of the nature of bis 
demand, because a party shall 
not he permitted to avail himself 
of the generality of a dedaratlon 
for money had and received, to 
surprize the defendant. - 138 

8 . Qa. If assumpsit fur money laid 
out and expended wocild lie in 
the. above case (No. 6.) 138, 139. 

9- Assumpsit will lie again.st tlie as¬ 
signees of a bankrupt for a credi¬ 
tor's share under an order of 
the counnissioiiers for a dividend; 
Browi V. Bulleny E. 20 G. 3. 

407 to 410 

10 . If the declaration contain a count 
on a special agreement, and also 
general counts, tlmiigh the plain- 
tity fail in proving the speeial 
agn'oment, he may go iiin» wi- 
deuce on the general c.ounis; 
Vapne v. liacomh, E. 20 G. 3. 

OVH. 

>1. Assumpsit will not lie for Jiue j 
assessed on admissiuti to a C(<//y- 
hold estate. - 7*8 & n. [J] 

12 . In such action (No. ll.J you 
must prove that the sum laid to 
lla^c been assessed, doi*s not ex¬ 
ceed two years value of (he estate, 
{•vide FiNEf on admissiony ^'C. 
No. 1.) because you cannot re¬ 
cover a k*sb sum than that laid in 
the declaration. 731, u. [4], 732, n. 

13. Qm. Whether, in such action 
(^No. 11.) you may declare that 
two years value was as.sessed as 
a reasonable without specify¬ 
ing a particular sum. 731,11.732,11. 

t 14. 'riic declaration in »uch ac¬ 
tion, (No. 11.) may state gene¬ 
rally, that the defendant was in- 


debted to the plaintKf in such a 
sum, the amount of all the 
Jines due,) for reasonable fines due 
and payable to him ; Whitehead v. 
Hunt, B. II. II. 24 G. 3. 

Page 727, n. [t 

15. So, a general ‘mdtbitdtvs as¬ 
sumpsit will lieforio/fi'. 728, n[»3G^ 1 
l6‘. Ill assumpsit on a policy of in- 
surnnccy as for a total toss, an 
average loss may be recovcreil. 

732. n. k n. (f,\) 
17 . Vide Bit.l ^'Exchange, No. 20. 
(’ONSlDCttATlOX. U.S.NSOMjNo. 1. 

Tit 1 .5, No. 4. 

ASsrilANCE, ASSURED, AS¬ 
SURER, 

Vide IxsURAXCT. 

I “ AT.” 

t 1. Under the words, “ At and from 
“ Jamaica” in a policy of insnrunce 
the ship is protected, (nil her de¬ 
parture on her voyage,) in going 
all round tin’ island. - 370 , ii. 

•f 2 . 0.11. If “ all my estate at such 
“ a place,” are xeords, in a u///, 
d(scrij)nve of local situatio»i <»nly, 
or of a f'n' s'nnplc interest. 434 
T .‘5. iln. if i-.iTo is any diiTerencc 
in licit ivs])i>cr between the words 
“ tiL” and “ l.i.'' - - 4.'J4 

ATrAcrniENT, 

1 . Aitachnooit vS money in the P7r///- 
(alions. Vide R.ix khupT, No. Ip. 

2 . The custom of fnnign attach¬ 
ment in the city of London has 
been certified iiv the Recorder. 

37.0, 380 

1 3. And therefore the court must 
take notice of it. - - 381- 

4. I'he form of proceeding on a 

foreign attachnint. - 36 'J 

5. In what cases the proceeding 
against a slu riff after he has gone 
out of ollice shall be by altach- 
iuenty and when by distringas. 

6 . Vide 
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6. Vide PnACTicE, No. <). She- 
liirF, No. 4, 5. WiTKEBS, No. 3. 

ATTORNEY. 

1. If an attorney has been struck off 
the rally (though at his own re¬ 
quest,) and called to the bar, the 
court would not permit him to be 
put on the roll again; at least not ‘ 
unless he has been disbarred upon 
application for that purpose to 
the Im of Court where no was 
called : Ex parte Cole, £. 19 G. 

3. - - Page 114 

f 2. The court will lay an attorney 
who has been struck off the roll at 
his own instance, and applies to be 
restored, under the terms of taking 
nq advantage of fits privilege in 
any action then depending. 114,n. 

[^49] 

3. A rearrant of attorney may be 
entered at any lime, pendente fitc. 

11.5 

4 . If an attorney's bill has boon deli¬ 
vered a month and not referred for 

' taxation, the defendant, (in an ac¬ 
tion brought upon it,) shall not be 
permitted to questi^m the reason¬ 
ableness of the items at Nisi Prius, ' 
nor before the sheriff; IVtllitinis v. 
Frith. T. 19 3. 19 '<. Hooper 

V.7V7/, T. 19G. 3. I9S, 199 
.j- 5. It is not necessary that an at¬ 
torney's bill should have be«-n de¬ 
livered a month, to entitle him to 
set it off in an artirtu brought 
against him, it being sujficient jor 
that purpose, if it has been deli¬ 
vered long enough to have been, 
taxed. - 199 > n* [1 f'3] ^ 

ff. If part of an attorney’s bill is for 
business done in court, and the rest 
for convepanting>iDT parliamentary 
business, the Master hnn power to 
tax tlie whole. 199 < [1] 

7. But net if the whole is for con¬ 
veyancing; 4'C. - 199 »n. [l] 

g. A party cannot change bis at¬ 
torney without the leave of the 


court; Maephersm v, Rorism, T. 
190.3. - Page2\7 

9. An attorney has a /ten on his 

client's deeds, papers, or money,'' 
for his bill. - 104,105,238 

10. And may obtain an order to stop 

his client from receiving money re¬ 
cover in a suit in which he was 
employed for him, till bis bill is 
paid. - • 2.18 

11. Qtt, If he give notice to the other 

party not to pay the money over 
to his client, because he has no 
o^er security fur his bill, whether 
he can recover against such other 
party, if he pay the money over 
after the notice. 238, 239 

12. Unless such notice is given, the 

parties may compromise the debt 
and costs, and the plaintiff release 
the defendant, without the inter¬ 
vention of the plaintiff's attorney, 
who in such case will have no 
remedy for his bill against the de¬ 
fendant; ^'dsh V. Hole, M. 20 
G. 3, - 238,2.39 

13. An attorney cannot be sued by 

original; Comerford v. Price, II. 
20 G. 3. - 312 to 314 

t 14. But if he is, h« is not enlitKd 
to be disrharged on serving the 
sheriff with a writ of prhilegc, 
but must pUad bit privilege 
abatement. 314, n. I t 85] 

15. 'I'lie jiiiisdirfion of the comfy 
court of Middlesex, dot's not ex¬ 
tend to attorneys; Wiltshire v. 
IJoyd. E 20 G 3. 381, 33 • 

f I ft’. And a defendant who resides 
within the Jurisdiction of thut 
rourt, is not entitled to the benciit 
of the statute of 23 G. 2. f. 33. if 
the plaintiff is an attorney; Hussey 
V. Jordan, B. R. T. 25 6f. 3. 

382, n. [t 97] 

17. But the jurisdiction of the court 

of conscience for West minster 
extend to attorneys. * 381' 

18. An atloniey cannot be bmi. 

456,11. [i] 

19- Nor the clerk to be defendunt's 

Attorney; 
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attorney; Boulogne v. Vautrin, 
B. H. T, 1 a G. 3. Page 467 , n. 

20. Buty in a criminal case, the 
attorney for the defendant may be 
his bail; iicx v. Boteetf 467* n. 

[c?-] 

21. An attorney cannot l)c lessee in 
an ejectment. 466, n. [ l], 467 > n. 

22. And is not compellable to serve 

as constable. > 533 

23. Payment to the attorney is pay¬ 
ment to the principal. 624 

1^4. Vide Agent. AstSNOiiaBNT, 
No. 1, 2, 3. 

A'lTOHNEY Ceaeral 

Vide Infokmation ex officio, 

ATTOR^^MENT. 

1 . Attornment is not necessary in 

any case since the statute of 4 Jun. 
c. 16 . § 9 . - 282,283 

2. Vide Pleading, No. 8, 9- 


B. 

BAIU 

1. The bail will be dischargee), upon 
motion, if the defendant become a 
a peer pending the action; Trinder 
V. Shirley, M. 19 G. 3. Page 45 

2. If notice of Justification has been 
given by a new attorney, not al¬ 
lowed by the court, the bail will 
not be permitted to justify; Mac- 
phersun v. Rurison, T, 19 Cf. 3. 

217 

3. Bail to the action arc not liable 

beyond tiie sum sworn to, and the 
costs, whate\erthc amount of tho* 
damages recoven'd may be; Jack- 
son V, Ihmell, II. 20 G. 3. 330 

<3^ 4. Iltu bail to the shcrifi' arc 
liable to the extent of the penalty 
in thf bail-bond, to satisfy the full 
debt and costs, although by 12 
G. 1. c. 29 , the bond cannot bo 
taken in a penalty of more than 
double the sum sworn to; Mitchell 
V. Gibbons, C, B. M, 29 G. 3. 

330, n. 

<3^ 5. To the sheriff on an attach¬ 
ment for n * bringing in the bod), 
is liable to the whole debt and 
costs; .Foa'/- v. Mackintosh, C. 
B. E. 29 G. 3. 330, n. [<D-] 

6. In debt on a bond conditioned for 

an indomnitication, ^-c. the de¬ 
fendant ougiit nut to be held to 
bail for the penalty, but only ft*r 
the amount of the damages incur¬ 
red ; Kirk v. Strickland, M. 21 
G. 3. - - 449 , 450 

7 . The court will never go into the 
merits on a motion to discharge a * 
party on filing common bail but 
will take the fact as sworn to in 
the affidavit to hold to bail. 450 

8 . The keeper of a prison cannot be 

bail; Havikins v. Magnall, Af .21 

G. 3. - - 466 

9 . Nor an attorney, - 466, 46'7 

10. Nor 


AVERAGE W 

Pirfe Insurakce, No. 10. 12. 20. 
52. 53. 

AVERMENT. 

I. Averment of facts. Vide Alle- 

OATtoy. 

J. The conelvsion of a plea by avor- 

ro#‘nt or wryfeafion. Fide Veui- 

rrCATioN. 

« 

AVOWANT. 

Vide Coszit, No. 14, 15. 

AVOWRY. 

Vide Pleading, No. 9. 
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10. Nor tlie clerk to the defendant’s 
attorney; Boulogne v. Fautrin, 
B. Ji, T. 18 (r. .'1. Page 467» n. 

11. But, in a criminal case, the 
defendant's attorney may be liis 
bail^; Bcxv.Brmett. 467* n. 

12. But if a person disqualified from 

being No. 6 , 7» 8,) is put in, 
and not excepted to, the plaintiff 
cannot proceed on the baih&o»<i 
as if no bail had been put in; 
Thomson v. RoubcUj B, 1{. E. 22 
G. 3. - - 46'(>, n. 

13. The proper form of a replkufion 
to a scire facias against bail. Fide 
Veriucatios, No. 1 . 

fOOr 14, Fide Aril davit. 

<35* BAIL in"E,fror, 

<25* Vide Intf.kest of Moiuy, No. 5. 

BAILIFF. 

Vide Sheriff. 

<05* BANKER. 

<25* Vide Usury, No. 9 . 

BANKllLPT. 

1. Though a prior commission has 
been s-upersedetl by consent, a 
ctrtijicale under a second bank¬ 
ruptcy docs not protect future ef¬ 
fects, unless the bankrupt pay I os. 
in the pound under the .secoufl 
commission; Thornton v. Dallas, 
ili. 19 G. 3. - 4(» to 4.9 

f 2. If a trader draw a htU it/ ex¬ 
change, which is afterwards pro¬ 
tested for non-acceptance, and be¬ 
come a bankrupt before the return 
of the bill, the debt is discharged 
by the bankruptcy (and certifi¬ 
cate). - 55, n. [28] 

3. An amgnment, by deed, of a lease, 
part, of a bankrupt’s estate, in con¬ 


templation of a bankruptcy, is it¬ 
self an act tf bankruptcy ; Devon 
V. IVattSf H, 19 Gr. 3. 

Page 86 to 89 ^ 

4. So is an assignment of all ^ tra¬ 

der's stock, though only by way 
of security, and for valuable consi¬ 
deration. - - -' 87 

5. So, though such assignment (No. 

4.) is only of one third of his 
stock. - . - 87 

6. \ parole assignment of only part 
of a trader’s stock, and though by 

security, if done in con¬ 
templation of a bankruptcy, is void. 

87 

1 7 . If a f/w/cr. owner of a copyhold, 
lutiise worth 4-‘400, and personal 
o.statc worth upwards of .t'SOO, 
having borrowed ^'200 on a Joint 
bonil of himself and execute, 
a deed purporting to be intended 
as an indemnity toy/.and thereby, 

1. covenant to surrender the house 
throe mouths after the dale there¬ 
of, to the use of A. and liis e.xc- 
cutors Cor 500 years ; and, 2. bar¬ 
gain and sell to A. all his house¬ 
hold furniture and etfects enume¬ 
rated in a schedule, and all otiier 
his personal estate, the said deed 
to be void if thc.i‘200 and intei'cst 
should be. paid when due by llil. 
bond, ‘viz. si.'^ .months afterwanls, 
and form al possession of the p( rson a 1 
estate is given by the dt livery of 
a silver spoon in the name of th'* 
whole,—this is an act of bank¬ 
ruptcy under 1 Jar, 1. c. 15. §2. ; 
altiiougli such trader should be in 
full credit at the lime and so con¬ 
tinue for three years afterward', * 
and although it do not appear 
whether he was or was luit then 
in*iebte<l in any farther sum than 
the .i'200 and .,(,'100 to the peti¬ 
tioning creditor; Ilassdls v. Simp¬ 
son, B. R. H, 24 G. 3. - 89 

n. [ ^ .39] to .03, [j] 

18. A trader may be insolvent with¬ 
out being a bankrupt. 92 . n. [t] 

*)►-9^ And 
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t 9* And a Iradcr-inay be a bankrupt 
though soln/ent. Page 92, n. [t] 
10. A demand against a bankrupt 
cannot be set ojf in an action by 
his assigiu’cs, lor Irowr and con¬ 
version, suhse(|ueut to the bank¬ 
ruptcy, of effects belonging to the 
bankrupt estate; IVilLins v. Car-. 
michacl, 11. 19 Cr. 3. lUl to 105 
t 11. A demand in trover, if for a 
liquidated amount, may lie prored 
under a ammission of bankruptcy. 

16*8, n. [f] 

12. On a general pica of bankruptcy 

under 5 G. 2. c. 30, to an jiction 
on a l/o//d, the jdaintitf may give in 
evidence the condilion, (\vith«)ut 
having set it out on the record,) 
to shew that the action i.s not | 
barred by the ccrtifiaitc; AUop 
V. Price, E. 19 G. 3. J6’0 to l6o 

13. Where a hond conditioned for the 
repayment of a sum of money, by 
a f riftcipalnntl mretif, has nut been 
forJVdcd till alter tlie bankruptcy 
"of the surety, the deJd cannot be 
proved umler his eomnihsiout and 
iherefore he may be sued upon it 
notwithstanding hU ci rlijicaie, the 
debt as to him being contingent, 
and not within 7 G- 1. c. 31.; 
Alsop V. Pficr, E. 19 C. 3. 

• I6'0tol65 

+ 11. And if A. at the instance of 
a trader, accepts a hill payable to 
his order, not having any effects 
of the trader in his hands, and the 
trader becomes a bankrupt before 
the bill becomes due, and A. pays 
it when due to an indorsee, it is 
not a debt against the trader till 
actually paid, and tlierefore is not* 
discharged by his certijicate ; lies- 
kniison v. Woodbridge, B. R. M. 
24 C. 3. 16 ' 6 , II. [f 5o] 

<^0° 15. So, if a principal and snntp 
join in a bond for the payment of 
money by instalments, and the 
principal give the other, by way of 
counter-security, a bond condi¬ 
tioned for the payment of the 
amount of the instalments, on a 


day previous to that on which the 
first instalment is to be payable, 
and the principal becomes a bank¬ 
rupt on a day subsequent to that 
in the condition of his bond to the 
surety, though pi-evious to ^lat on 
which the first instalment is pay¬ 
able, and after the bankruptcy the 
surety pays the instalments, he 
may prove tlie debt under iho 
commission, and cannot sue the 
principal after he obtains his cer¬ 
tificate ; Toussaint v. Martinnant, 
B. R. M. 28 a. 3. 

Page i 63, n. [‘a>] 
cSl?’ lO*. And the same rule holds 
where a counter-bund is given, 
though the principal become a 
bankrupt pr<*vious to the day of 
p.'iyment iif such counter-bond, 
and before the surety has been 
called upon' to pay the original 
debt; Martin Court, B. ]{. T. 
28 r/? 3. 16S, n. [‘It?*] 

fir. If a underwrite a po//Vy 
of iiisiirntiee on a life, and after¬ 
wards, and before the loss by the. 
death of li'e party, b(rome a 
bankrujit, tlie demand is dis¬ 
charged by his certificate, under 
19 Cr. 2. r. 32. § 2.; Cox v. 
Luitard, L //. 24 G. 3. 

166 , n. [f 55J, ]66‘, n. [tj 
f 18. M A. gi'. I his proumsury note. 
to a trader, and also an ordnance 
d'*beHture as a rolhitcial security, 
anti the trader pledge the. deben¬ 
ture, and the r.ole, being indorsed 
by him, is paid by A. when due, 
ami afterwards the trader becomes 
a bankrupt, and then A. redeems 
the debenture and brings an action 
against the bankrupt for what he 
pn}S for sucii redemption, the 
bankrupt’s certificate may be 
pleaded in bar to the action; 
Johnson v.SpHltr, B. R. li. 24 f?. 
3. [+]»16'S,[tJ 

19 . Bonds payable at a future da\. 
are within 7 G. 1. c. 31, though 
nut given fur goods sold by airadei 

i()5, n. [9] 
20, Debts, 
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so. Jiehfiy which at the time of the 
bankruptcy may never liecomc 
<iu«, (and which arc not within 19 
G. 2 . c. 32.) cannot be proved 
under the conmmion^ and there* 
foi%are not discharged by the etr- 
tificate* Page lti5, n. [9] 

21. Money owing out of Englaud, 
(as in the Plantatiomy) to a bank¬ 
rupt, may be attached by the law 
of the place, after the bankruptcy, 
for a debt due before it; Le Che^ 
•valiers. Lynch, E.19f'.3.170,171 

22. Qtt. If u bankrupt after hisce/*- 
tijkate {my interest on a bond con* 
ditioiied for the repayment of mo* 
ney granted before the bankrupt¬ 
cy, whether this will amount to a 
new contract fur tlif principal in 
the bond, so as to make him liable. 

192 

23. When the petitioning creditor's 

debt i.s by bond, it is not siiflicicnt 
in an action by tlie assigiut's for 
them to prove an achwnied/itiictU 
of the debt by the bankrupt, but 
they must (troduce tbe subscribing 
Kitness to prove the c.\rcution of 
the bond; Jbbot v. Plumbc, T. I 9 
G.3. - 216,217 

24. If some of the bankrupt's credi¬ 
tors arc induced, by money, to sign 
the certificate, though the bank¬ 
rupt docs not know of it at the 
time of their signing, nor even 
when he makes the necessary affi¬ 
davit in order to obtain the allow¬ 
ance by the Chancellor, yet, if he 
knows it b<‘forc the actual al¬ 
lowance, the certificate is void; 
Hobson V. Cake, T. 19 O, 3, 

228 to 231 

25. If money is given without the 
bankrupt's privity, to induce cre¬ 
ditors to sign, in order to deprive 
him of the etfect of his certificate, 
and suflTicicnt in number and va- 

jQme have signed, exclusive of 
^^hosc who have taken money, 
the certificate shall be valid. 

230 


26. But if, in such ease (No. 23.) 
the necessary number and value 
is not complete exclusive of those 
who have taken money, it is void. 

Page 

27 . The depositions of the act of ' bank* 
rnptcy, when recorded according 
to 5 G. 2. c. 30. § 41. (or copies 
thereof,) are evidence in an action 
at law, to prove the precise time 
of the art of bankruptcy, if such 
time is specified in thiin; Jan- 
son V. IVillsm, JUT. 20 (r. 3. 

257 to 260 

28. An inaccuracy in 5 G. 2. 
c. 30. relative to the method of 
attesting the record of proceedings 
before commissioners of bankrupt. 

258, n. (Ij 

29 . A debt contracted before the 

party entered into trade may be 
the ground of a petition for a com¬ 
mission of bankruptcy; Butcher v. 
Easto, il/. 20 G. 3. 595. 4* n. (5) 

30. If a trader execute a bill of sate 
of all his stork ami efiects to pay 
certain creditors, the overplus, if 
any, to be accounted for to him¬ 
self, this is an act cf bankruptcy ; 
Butcher v. Easto, M. 20 G, 3. 

295 to 297 

31. If a bankrupt, after he has ob¬ 

tained his certificate, and wUo 
trades again for himself, is left for 
sc%'cral years in possession of his 
house, household goods and fur¬ 
niture, in order to assist in settling 
the affairs of the bankrupt estate, 
the assignees repeatedly stating 
the goods, their accounts 

with the creditors, as part of the 
estate, such possession does not 
full within 21 Jac. 1. r. 19 . §11. 
so as to vest the goods in assignees 
under a new commission; IValker 
V. Burnell, U, 20 G. 3. 317 to 

320 

32. Assumpsit will lie for a creditor’s 
share under an order for a divi* 
dend; Brown v. Bullcn, E. 20 G. 3. 

407 to 410 
33. And 
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33. And in such action (Mo. 30.) 
the proceedings under the commit- 
tion are conclusive evidence of the 

k debt; Brovin v. BuRen, E. 20 G, 3. 

Page 407 to 410 

34. And the assignees cannot, in 

such action (No. 30.) set off n 
debt due to the bankrupt estate 
by the plaintiff; Broan v. BuUeny 
E. 20 G. 3. - 407 to 410 

35. If a creditor has taken money 
for signing a bankrupt’s certificatcy | 
it shall be recovered back in an \ 
act ion for mone^ had and rcceivedy 
because of tbe oppression, and 
that there is not par delictum; 
472. Smith V. Bromhyy N, Pr. 
cor. Ld. Mansffcldy E. 1 G. 3. 

6’9o to 6.98* u. 6 c n. (ft) 

36. An agreement to pay money to 
■the assignees of a bankrupt on his 
certificate being allowed, though 
for the beneht of all the creditors, 
is void under 5G. 2.0. 30.§ II.; 
Jones V. Barhhif, B. R. 31 .22 G. 3. 

695 , n. [ 3 ], to fi.08, n. 

37 . Bankruptcy is no plea in bar to 

nil notion of trespass for mesne pro- 
Jits, because the damages arc un¬ 
certain ; Goodtitle v. North, II, 
21 G. .3. - 584, .585 

38. But where a demand, though 
• sounding in damages, is such as 
can be liquidated and ascertained, 
without the intervention of a jury, 
it is a debt that may be proved; 
Cttcrson v. Vernon, B. li. H. 30 
0 3. - 584, tt. [<^7-1] 

39 Vide ExnsR, No. 1. Extent, 
No. 1. Lease, No. 15. Scot- 

J.ANO. 

BAR. 

Tiial at 1)ar. TtVeT reason, No. 3. 
Trial, No. 6, 7. 

t 

O BARBADOES. 

O Vide JamaIC.'V, No. 2. 


BARGAIN and Sale, 

Vide Evidence, No. 5. 

BARON. 

Vide Husband. 

BARRISTER. 

1. A barrister cannot be admitted an 

attorney; Ex parte Cole, £.19 
G.3. - PageUp 

2. A mandamus will not lie to com¬ 

pel the admission to the degree of 
barrister; Rex v. Grafs Inn, E, 
20 G. 3. - 353 to 357 

3. The only remedy in case of an 
arbitrary refusal by the Inn of 
Court to which the party belongs, 
is by appeal to the twelve Judges; 
Hex V. Orafs Inn, E. 20 G. 3. 

, 353 to 357 

♦ BA.STARD. 

1. A bastard Ii«ing with its mother 

for nurture at the place of her sfG 
tUment must be maintained by its 
own parish, and not by the mo¬ 
ther's; Sii. pson V. Johnson, M. 
1')G.3. - 7 to 9 

2. When a ba-; ad dies intestate the 

king takes his effects, subject to 
his debts. - - 548 

3. An original order of bastardy may 
be made at I lie Quarter Sessions; 
Rex V. Greaves, E. 21 G. 3. 

6.32, 633, & n. [2] 

4. An order of bastardy, staling, 

** whereas it hath appean'd to us, 
“ SfC.'* without an express adjudi¬ 
cation, that the person charged is 
the putative father, is void t Bex 
V. Pitts, E. 21 G. 3. 662 to 664 

<0 5. An action will lio on a bas¬ 
tardy bond, at the suit of parish 
oflicers, who have advanced mo¬ 
ney for the bastard, if settled in 
their pari»h, though no order for 

that 
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that purpose has been made upon 
them: Hays v. Bryaut, C. B. T. 
29 G. 3, Page 6, n. [<©•] 

BILL. 

% 

f 1. Where thef& rs no special me- 
moramlum, the bill, hy fiction, is 
held to be of the first day of the 
term. - 62, n. [f 30] 

t 2. The bill, Tiot the latitat, is, in 
general, considered as the co7/i- 
mencentent of the suit in B. R, 

6*2, n. & [t 30] 
13. But where one of the statvfrs of 
limiiatiotts is pleaded, the plaintiif 
may reply a latitat sued out of the 
preceding terra, and the defendant 
may rejoin, that die latitat was 
not, in fact, sued out till the va¬ 
cation after such preceding tenn, 
and after the e,\ pi ration of the 
time limited for bringing the ac¬ 
tion. - 6*2, 11 . [150] 

4. So, if the defendant plead a tin¬ 
der before the exhibiting of the 
bill, and the plaintiff reply a lati¬ 
tat previous to the tender, tlic de¬ 
fendant'may rejoin that there was 
no cause of action when the lati¬ 
tat issued. - 6*2, n. [t .50] 

15. So, if there is no special m nio- 
randum, and the cause of action 
arose after the first day of the 
terra, a latitat sued out after the. 
first day may be given in evidence 
to shew that the coininonccment 
of the suit was subsequent to the 
cause of action ; Pngh v. JMartia, 
B. R, IL 24 G. 3. 

62 , n.[l .30]'^ 
6. Anmust be sued by bill; 
Comerford v. Price, li. 20. G, 3. 

312 to 314 

7* A bill against an attorney may be 
filed in vacation to save the sta¬ 
tute of limUatoms i Imhcv. IFlieui, 

. B, R. M.23G.3. 313, ti. 

[1 S4J, 314, n. [f] 


t BILL Costs. 

t Vide Attorwey, No, 4, 5, 6, 7, 
9 , 10, 11, 12f. 

BILL of Exchange. 

1. If a bill of exchange i» not ac¬ 
cepted, an action will immediately 
lie against the drawer, before the 
time when it is made payable ; 
Milford V. Mayor, H. 1.9 G. 3. 

Page 55 

2. Njpthing but an express declara¬ 

tion by the holder will discharge 
the acceptor; Dingwall v. Dun- 
star, M. 20 G. 3. 247 to 250 

t 3. Though tlie payee receives part 
of the money from the drawer 
when the bill becomes due, and 
takes an undertaking from him in¬ 
dorsed on the bill, by which the 
drawer promises to pay the re- 

* mainder at a future time, that 
does not discharge the acceptor ; 
Ellis V. Galindo, B. R. M. 24 G. .3. 

250, n. [t7l] 

14. Nor although the payee in such 
case (No. 3.) should suffer several 
years to elapso before he sue the 
acceptor; Ellis v. Galindo, />*. R. 

Ai. 24G. 3, 2.50, n. [-171] 

5. A bill of exchange given for mo¬ 
ney won at play is xoid even in the 
hands of an indorsee for valuable 
consideration without notice. 24“, 

' n. [1], 6.36, 741 to 714 

6. An agreement to accept may 
amount to an acceptance. 299 

7. Such agreement (No. 6.) may be 

so expressed as to put an indorsee 
in a better situation than tliu 
drawer. - . 299 

8. An agreement to accept on certain 
conditions is discharged if the 
conditions are not complied with ; 
Mason v. Hunt, M. 20 G. 3. 

297 to .300 

9. If thcri^pis a virtual acceptance in 
consideration that goods shall be 

consigned 
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consigned ^ the acceptor to an- upon it against thv Pca> 

awer the bill, together with apo- cocilc y. Moda, M. $1^/3;. 

on them, tlic folder of the Page 633 to €36 

, bill, by taking tqirthe.gbdds and ]7. 89 > the innocent holder of - a 
selling them nimself, diftclM^gcs ^ged bill^^f exchange for which 

the acceptor; Masan v. M, he has jgiven •valuable eonahiera- 
20 G. 3. Page 2 S7 to 300 tion^ shall recover against the oc* 

<2^ 10. The parole acceptance of m* ceptor who ^ceptedit, not know- 

fond bills of exchange is good, (as ing of the jwgery, 635 

wellas .of^mgtt^, notwithstand- ,18. A bill of exchange being drawn 
ing 9 & 10 IV. 3. c. 17* § 1. and by A. on B. payable to C. or or- 

3 & 4 Ann, c. 9> § 5.; LumUy v. dcr, and indorsed by C. in these 

Palmer, B. R,^ AJ-6 G. 2. words, “ the within must be ere* 

299) n. dited to D. value in account,’* and 

11. An o^/orncy sued by origiml on D. being indebted to B. and the 

a bill of exchange, and declared bill sent to B. and accepted by him, 

against as having accepted ft ac> and be having given JD. no^e that 

cording to the custom of mcr- he had received it and placed it to 

chants, may plead his prhUege in D.’s account, this is such a spe- 

ahatement ; Cometjordy. Price, JJ. cial indorsopient as restrains the 

^20 G. 3. - 312 to 314 flcgofiaiility of tlie bill; iffteirt* v. 

12. A bill of exchange given upon The Bank of England, E. 21 G. 3. 

an usurious contract is void in the 637 to 6-tl 

hands of an indorsee, though for, ip. An»J if afterwards a forged in- 
valuable consideration, and without iorsement, purporting to be by D. 

notice of the usury ; Lowe v. lVal~ to pay to E. or order, is written 

ler, T, 21 G. 3. 73^ to 74<1 upon such bill (No. 17*) and the 

13. An indorsement written on a bill discounted, the person dis- 

blank note or check in the form counting it shall stand to^e loss; 

of n bill of exchange or promwory Ancher The Bank of England, 

will bind the tnderror for any £. 21 G. 3. - 637 to 641 

sum mid time of payment wjhich 20. And if ar agent of A, CB. hav- 

, the person to whom he entrusts the ing become insolvent),^pay the 

note so indorsed shall insert in it; money for A. and take up such 

Russell v. tamgsit^e, M,2iQ. 3. bill (No. 17-) A. may recover back 

514 to 516, Sc n. [1] the money in an action for money 

14. And the holder may i^lare . hqd and received i Ancher y. The 

against such an indorsor, as in- Bank of England, E. 2t*G. 3. 

dorsor of a bill of exchange or , 637 to 641 

promissory note ; Ruasell v. Lang- 121. If a bill is drawn by two, pay- 
stqfe, AI. 21 G. 3. 514 to 5l6 J able to “ us or our order,** and sub- 

15. What shall be reasonable aottce| L scribed by both, though not in 

to the indorsor of non-payment by partnership, they make themselves 

the accepter of a bill of exchange, partners by the form of the bill, to 

or dri|wer oi a promissory note, the eflect of making- an indorse- 

is for the- decision of the Jury. meat by bna of them valid; Car- 

515 vkky, Vickery, B,.R.M.-23 Q. 3, 

16. A bill of exchange with a blank . 653; n. [t 134]> 654, 

indorsement being s.tqtoi and ■ ne- f 22. But an universal i$sage and 
gociated, an inhobeiirilMorsce for " understanding of merchants and 
<Mr/ae6focoa«ukraf{OAshaUrecover bankers may Irender such an in- 

Voi. II* K.e dorsement 
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dorscment (No. 20.) voiti; Car- 
vick V. Vickenf, N. Pr. after H. 
2J G. 3. Page 65i, n. [t] 

33. In ah action against an indorsor, 
if the declttralion do not aliedge a 
demand on the acceptor, and re* 
fus&l by him on the day when the 
bill became payabli^t it is error, 
and not .cured by verdict j Rush- 
ton V. Mpinall, T. 21G. 3. 

6*79 to 684 

24. .$ 0 , if the declaration do not al* 
ledge notice to the defendant of 
such, demand, and refusal (No. 32.) 
by the acceptor: Rushton v. Aspi- 
nall, T, 21 G. 3, 679 to 6S4 

BILL of Middlesex. 

Vide Practice, No. 8. 

BILL ^ Ransom, 

Vide Raksosi. 

*hBILL of Rights, 

f "Vide Table tf Statutes after Title 
StaI^te. 

* BILL of Sale, 

Vide BAElthUFT, No. 3Q. 

BLACK Act. 

If the oflender under this act (9 0. L 
c. 23.)is convicted withinrix months, 
the Hundred is not liable. 704 

BOND. 

A' 

1. A bond for pcrfarmance of cove¬ 
nants pr agreements is only a secu¬ 
rity (under 8 & 9 3. c. 11.) to 

the exU’tit of the penalty ; IVhite v. 

^Sealy, M. 19 G, 3. 49, 50 

' <&. But-wde Lord Lonsdale v. 
mrthf H. 28 G. 3. 

40,11. [SO], [«>] 


3« If the condition of a bond is that 
a servant shall no^ emberzie any 
money that Shall come to bis hands 
on account of his master, it is nc-, 
cessary for the obligee, in an ac> 
tion on the bond, to shew in his 
replication, some particular sum or 
sums embezzled, and how or from 
whom received; Jonesv, Williams, 
T. I 9 G. 3 . P«5c214, 215 

4. Evidence ai the acknowledgment of 
the debt by the obligor is not suf« 
ficient to support an action on a 
bond conditioned for the payment 
of money, but the execution must 
be proved; Abbot v. Plumbe, T. 

190 . 3 . - 216,217 

5. The condition of a bond 6 <^ing to 
render a fair, just, and perfect ac- 

j count, in writing, of all sums re- 

\ ctived, if the obligor neglect to pay 
ovtr such sums it is a broach 0 ^ 
the condition; B(Khe v. Proctor, 
E. 20 . G. 3. 382 to 384 

6. Vide AsrsuiTT, No, 1, 2, 4,5, 6. 
Bail, No. 4, 5. Bankrupt, 
No. 12, 13, 14, 15, 16 , 22, 23. 
Insolvent Debtoi-, No. 6, 

+ BOVS, 

11, Where a certain number of “ sea¬ 
men besides pitssengers," is speci^'^ 
tied in a wdrronty in a policy of 
insurance, the warranty is com¬ 
plied with, if there is the specified 
numlierincluding boys; Bean v. 
Stupart, M. 19 0.3. 11 to 14 

f 2. A fortiori, this seems to hold 
(No.l.) in the case of a representa¬ 
tion, - - 12, n. 

t BRIDGES. 

f 1. Construction of § 4. of the sta¬ 
tute of bridges and highways. 

189 ,190 

t2. Vide Table of Statutes after 
Tiile Sl^TUiJS. 


03^ B^IBERV. 
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<©• BRIBERY. 

,0©* Fik/e Mis-recital, No. 4., 


a 

t CAPIAS. 

t 1. *T\icplaint, not the eapms,\% the 
commencement of the suit in the 
Marshahea court; iVard v. IIa- 
nepwood, II. 1.Q G. 3. Page 6l, ()2 

2. But the capias is now considcrcii 
as the commencement of the suit 
inC.B. - 62 , n. [t3l] 

f 3. And though the declaration state 
an original sued out, the capias is 
sufiicieut evidence thereof. 

62 ,n. [t3l] 

CAPITAL Burgess, 

1. Qu. Whether non-resiclcncc is a 
forfeiture of the office of a capital 
burgess. - 137 

CAPTOR, CAPTLTli:. 

I'Jde Is'^uRANce, No. 10, 12, 13, 
41,42,43,50. PiuzjE. 

CASE. 

1. Action on the case. Vide Action, 
No. l, 2,3, 4. Assumpsit. 

2. A case cannot be sent by the com¬ 

mittee of appeals of the privy coun¬ 
cil for- the opipion of a court of 
law. - - 344, n. 

3. Nor by the Master of the Rolls. 

344, n. * 

t 4. Though in the case, of Coulson 
V. Coulson, that (No. 3.) seems to 
have been done. 344, n. [f 90] 

t CAUSE of 

Vide BiLt, No. 4, 5. Latitat. 
PiAA pleaded, No. 3, 4. 


CERTAINTY, 

1. The different sorts of certain^, 

Page 1.S8 to 15f), 158. in (t53} 

2. Certainty to a certain inten^inpe^ 

neral is all that is requisite' in 
counts, rqtlkations, and htdkttnente, 
and returns to writs of mandamus 
and habeas corpus, - 159 , 

3. Such certainty (No. 2.) means 

what, upon a fair and reasonable 
constrnction, may be called cer¬ 
tain, without recurring to possible 
facts, - - 15^ 

4. Certainty a common intent is 
sufficient in pleas in bar. 158 

5. Certainty fo a certain intent in every 
particular is necessary in estoppels, 

159 

CERTIFICATE by a Judge, 

1. The Certificate of the Judge or 

court that there was probable cause 
for seizing a ship or goods as con¬ 
traband, shall protect the person 
making tlie seizure and prosecut¬ 
ing for a condemnation, ilthough 
the ship or goods should be ac¬ 
quitted. - 107,108 

2. Or, when .i.i action is brought for * 
seizing a ship or goods, although 
there is a verdict for the plaintiff, 
if the Judge or court grant such 
certificate (No. 1.) the plaintiff 
shall not have more than nominal 
damages, besides his ship or goods, 
and shall not have casts, iQJ 

3. Such certificate (No. 1.) may be 
granted after the trial or sentence ; 
Sullivan v. Montague, U. 19 G« 3. 

106 to 109 

f 4. And although no suit has' 
been commenced in the ExcAe- 
quer for the condemnation of the 
ship or goods ; Retails V. Coopeit, 
B. R. E. 22 G. 3. 

108, n. [f 45] 

5. And by a court of appeal from 
the Admiralty jurisUictiun in tlia 
E c 2 Plantations g 
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PlofitMtiont ! SuUivm v. Mon~ 
tofftCf H,^19 G, 3, .■>. 

Page 106 to 109 
6» f%2eCoST8r Nq* 7y 8,19* 

certificate of a Bankrupt, 

ri^ BAwXRVpT, No« l, 2)12,13» 
14> 15, J6, 20, 24, 23, 26, 31, 
35) 36, 37) 38. 

CERTIFICATE of a Pauper. 

1. Jiutanco where it shall not ope¬ 

rate to prevent the pauper's son 
from gaining a settlement in tlie 
certifying parish; Bex v. Prompt 
ton, T. 20 G, 3. 418, 419 

2. A residence on the pauper's own 
estate, whatever thd value is, dis¬ 
charges a certificate. 

770,&n.[l] 

CERTIFICATE of a Custom. 

1. If the Recorder of London has cor- 

. tified a custom as part of the cus¬ 
toms of Isondon, the court must 
take aotice of it. - 380 

2. And it cannot be certified again. 

380 

t 

CERTIORARI. 

1, A cer^tVertwill not lie to remove 
a conation by commissioners of 
. excise for the doable duties on 
beer; Rex v. Whitbread, M, 21 
G, 3. • 549 to 553 

t 2. But a certiorari will lie to re. 

. move conviction under st. 11 C. I. 

e. 30. §,l6.‘for harbouring tea and 
V >sp}rit^ either by justices of peace 
. or conunismoners of excises Rex v. 

. Abbot, B. &. H. 23 G. 3. 553 n. 

[t 113], to 566, n. [t] 
such certiorari will not be 
Ipiantcd on an objection to the con- ■ 
^i^io» ibunded on the merits; 
r Rex'Abbot, B. R, H. 23 (?. 3. 

< , 358 n. [t 113], to 555, n. [1]; 


4. A certiorari tannot be sued out 
as of course, spnA without laying a 
special grgutid before the court, to 
remove pi'oceedings in an aetiop in, 
the courts of thecoat/tie« palatine; 
Zinck V. Langton, T. 21 6.3. 

Page 749 to 752 

5. Nor to remove such proceedings 
(No. 4.) in the courts of Great 
Sessions in Wales; WilUams v. 
Thomas, B, R, E. 22 G. 3. 

751, n. [2] 

<33^ 6. In all cases where a defend¬ 
ant applies for a certiorari, he 
must state a special ground by 
apida/vit; Rex v. Eaton, M. 28 
G.3. - 751,11. [2 

7 . FidcCoNviCTiOH, No.d. 

CESTUI yue Trust. 

Vide Equitable Estate. Eject* 
KENT, No. 3. 

CESTUI que Use. 

Vide Use. 

CIIANCERV. 

Vide Exchequer Chamber, Ko. 2. 
Fractice, No. 10. Lease, 
No. 2. 

CHARTER. 

1. A charter creating a now corpora¬ 

tion must be accepted in toto if at 
all. ^ 535in.[l] 

2. Qu. WhethCT a charter' |mntod to 
an existing corporation may not bn 
accepted in |)art. 535, & n. (1] 

3. Vide Corporation; No. !• 
County, No. 1. 

CHARTER-Por/y. 

1. Fmgh^so( ships under the dtar- 
ter-parTOs of the East-Ltdia Cota- 
paby are not answerable 

mage 
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mage or lo^s to the cai^o happen¬ 
ing by the act of God; Hotkavn v. 
The Eaal-India Companyy M. 20 
G. $. Page 272 to 278 

2. ** ShijMiamage,*’ in those charter- 
parties means damage from negli¬ 
gence, insuihciency, or bad stow¬ 
age in the ship, exclusive of what 
is occasioned by storm or other 
sea-hazard ; Hot ham v. The East- 
India Company, M. 20 G. 3. 

272 to 278 

CHILDREN. 

3* Children, whether legitimate or 
bastard, living with their mother 
for nurture, but having a difl'orent 
settlement from her, arc to be main- 
tained by their own, not their mo¬ 
ther’s parish ; Simpson v. Johnson, 
M. 19 G. 3. 7 to 9- Pxx v. Hem- 
Ihigton, JI. 17 G. 3. 

9, n. [1], 10, n. 

2. Operation of the word “ children,'* 
in a mil. Vide Will, No. 19 , 
21 . 

CLERGYMAN. 

1. A clergyman is not liable to serve 

• on Juries. - 19 O, & n. («) 

2. Vide M AnaiAGa, No. 4. 


t COMMENCEMENT of Action. 

fVide BilL) No, 2, 3,4, 5. Cajias. 
Latitat. Mar|«alsea Court. 
Plka pleaded, Ndv, 4. 

COMMISSION. 

]. What debts arc provable under 
a commission of bankrupt. V^ide 
Bakkrvpt, No. 2,11,15« 17> 

2. What debts are not. Vide Ban k- 
atTPT, No 13,14,16, 4^. 

3. Vide Assize. Nisi Ptius. Cl^U- 
svtbT, No. 9* 


t COMMISSIONERS of Biusie. 

f 1. Their powers as to the excise 
Jaws within the bills of mortality, 
and those of Justices of tho peace 
in all other places arc co-*b.vten- 
sive. - ^ogc SA, n. ["tj 

t 2. Vide Certior^i, No. J, 2, 

3. 

i COMMON BAIL. 

f Vide ApyiDAViT, No. 4. B.tit,. 

No. 7 . 

COMMON PLEAS. 

FiWe Oyer, No. 2. Trial, No. S. 
f Capias, No. 2, 3. 

COMMONS. 

Vide House of Commons. 

COMPETENCY. 

Competency of evidence. T^dc Evi¬ 
dence. 

CONCLUSION. 

When the con: ‘:'sion of a p/ea should 
be to the coni-f, and when to the 
country. Vide PLEADiiih, No. 2. 
13,14. Traverse. Verifi¬ 

cation. 

CONCLUSIVF. 

What evidence shall be conclusive, 
and in what cases. Vide Admv* 
balty, No. 3. Barkrupt, No,* 
S3. Foreign Judgment, 

No. 2,3. 

' CONCURRENT. 

1, What remainders are .said to be 
concurrent. 26*5, 487, »i 488, 11 . 

Ec3 2. The 
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S. The inaccuracy of that cxprcs- 
6i<m« - - Page 4^8 n. 

CONDEMNATION. 

Condepination in a foreign court of 
Jdmiraltf, Vide Aomiralty, 
Ko. 3. fNSUUAVCE, No. 41. 

CONDITION. 

Vide Agreembnt. Baie^ No. G. 
Bond, No. 1, 2, 3,4, 3. 

CONDITION Precedent. 

1. Instaiice whore the vesting of a 

piior limitation is not a condition 
precedent in a will: Bradford v. 
Folejff H. 19 0.3. 63 to 66 

2. Instance whore it is; Doev.Shipp^ 

Aard, H, 19 G. 3. 75 to 79 

3. Whore the performance* of one 

covenant is n condition precedent to 
another; Kingston v. Preston^ B. 
R.E.13G.3. 689 to 691 

4. Instances of conditions precedent 
in policies of insurance. Vide In* 
avnANcx, No. 45, 46. Lease, 
No. 6. 

CONDITIONAL Limitation. 

In scDi/&conditional limitations are all 
either thntingent remainders or exe¬ 
cutory devises. 755, n. [l], 756 

t CONFESSION of Parries, 
it Vide Acknowledgment. 

' ' CONSCIENCE. 

Vide CoxjKt, No. 1. 

Gy- CONSIDERATION. 

1. A sufficient constdera- 

^ in Conscience, to support^an 


action for a praise to pay a dehtt 
discharged by nn msolvent debtors* 
act; SestiH. Barber^ B. R. ill. 23 
G. 3. Pogd lOl, n. [+ 442] 

<3^ 2 S. P. (No. 1.) as to a debt dis¬ 
charged by bankruptcy; Trueman 
V. Fenton, B. R. H. 17 G. 3. CocA-- 
shott V, Bennett, B. R. M. 29 G. 3. 

101, n. [t 42 <a>] 

CONSTABLE. 

1. When entitled to double costs. 
Vide Costs, No. 7. 

2. When a constable may plead the 
general issue, and give matter of 
Justification in evidence. 307 

3. Qu. Whether an inhabitant of the, 
city of Oxford, but entitled to the 
privileges of the University, is 
liable to serve the office of con¬ 
stable for the city. 531 to 538 

4. An attorney is not comiiellable to 

serve as a constable. 538 

5. Nor an alderman of Jjondon. 53ft 

6. Vide Indictment, No. 7 . Lent, 
No. 1. PEACE-Q^cer. 


CONSTRUCTION. 

1 . All mercantile contracts ought to 
have a liberal construction. 27 f 

2 . Subsequent words in a will or deed 

may qualify the extent of prior ge¬ 
neral words. - 323 

3. Instances wherq they have been 

held to do so. - . 323 

5. The palpable of a word in 

a dee<i shalhjtoot defeat the mani- 
tost intent onhe parties. 384 

5. When the computation of time is 

from or sfter an act done, the day 
when the act was done is to be.m- 
cluded; Rex v. Adderley, JU.Ql 
G.3. 463 to 465 

6 . Observations on the rule in 

Shelly*% case. 489. 49 1 » 497i 

• 501, 506 , n. 508 

7 . That rule does not hold where tbb 
estatefor lift is in one convwaiyre, 

and 



A Tahlb of the Pfincipal MuiUrs: 


knd the to the heirs iu 

aoother s -Doe v. Fonnereau, M, 21 
G. 3. Ptfge487to 509 

8* Vide Equity, No. 2. Maxims, 
No. 2, 9.10, 11,17,18. Power, 
No. 3, 8. 

CONTEMPT, 

Vide Attachment, No. 4. Wit¬ 
ness, No. 3. 

CONTINGENCY. 

The meaning of the terms “ doitih 
eontittgcnci/,'’ or “ contingewy xeif/i 
a double aspect’* 6‘6’, 49-t, 499> 
502, 503, 504, & u. [2j, 505, n. 

CONTINGENT Bill. 

Vule Ban’krutt, No. 13, 14, 15, 

l(), 17, 18, 19,-0. 

CONTINGENT Remainder. 

Vide Rr.MAiNUER, No. O'. Will, 
No. 36. 

CONTRABAND. 

TiJe Smuggling. 

CONTRACT. 

1 . Mercantile contracts ought to have 
a liberal construction. 277 

S. Vide Agreement. Allega¬ 
tion, No. 4. AMtriLLERY. As¬ 
sumpsit, No. 4. Bankrupt, 
No. 22. Court, No. 5. Exe¬ 
cutory, No. 1. Gamikg, No. I, 
2. Indemnity. Insurance, 
No. 41, 42, 43, 45, 46, 47. 
Partner, No. 1. Privity. 
Usury, No. 4. 

t CONVEYANCE. 

t A J!fie and the deed to lead the 


usei, arc to be considered as one 
conveyance. • Page 45 

eONUSEE, CONUSOR. 

Vide ¥ 1 ^ if No. 1. 

CONVICTION. 

1. A conviction by z justice of peace 
is tom/, unless it set forth the evi¬ 
dence j Rex V. Ready M. 21 G. 3. 

486, 487 

2. Dilfercnce between convictions 

and orders of justices. II6, 663 

3. Every cfjnvictiou may be re¬ 

moved into the Court of Kind’s 
Bench by certiorari, unU>ss where 
the power is e.xpressly taken 
away by statute. - .549 

4. A con\iction by the edmmis- 

sioners of excise under 12 Car. 2. 
c. 24. § 33, cannot be removed by 
vfrtiorari; Rrx v. JVhitbread, 31. 
2lG* J. - 519 to 553 

5. .4 conviction for using a gun, 

“ being an engine for the destruc¬ 
tion of game” without adding 
that the party used it for the de¬ 
struction of game, is void; Rex v. 
Ilitiit, E. 15 O, 3. 682, n. [l], 

6. The in formation in a conviction 

for killing ^iune must negative all 
the qvttlijicnlions in 22 & 23 Car, 
2. r. 25.; Vu-x v. JVheatman, E. 
20 0. 3. - - 345,346 

7. Vide Order, No. 2. ^ 

CONVOY. 

Vide Insurance, No. 8,9, 20, 21, 
33, 34, 46. 

COPE. 

Cope and lot, in lead mines, ariT 
rateable to the poor; Rmells v. 
Cell, B. R. E. 16 G. 3. 304, n. [l] 

COPY. 

1. The cotojof a marriage register 
is good - 174, 594, n. 

E c 4 % 2. And 



A Tabk Principal Matters, 


i. And of iepositiona before commis¬ 
sioners of bankrupt^ when ti^cofdcd 
according to 2 c. 30. § 41. 

' Page 258, n. [l] 
3. And of entries in the Journals of 
part\imeni; Rex v. Lord George 
GorMn, H. 21 G. 3. 593> & n, [;3], 

594, n. 


4 . And^of the transfer books of the 
East-Iudia Company. 593, n. [l], 

& 594, n. 

5. And wherever the original is of a 

public nature, though not a re¬ 
cord, • - - 594, n. 


COPYHOLD. 

1. Qu. If copyhold estates arc in' 

eluded in the word hereditaments 
in 27 EHz. e. 4. h 3. 7l6'. n. [l] 

2. One gross fne cannot be assessed 

on the admission to several copy- 
hold tenements; Grant v. Jsfle, 
T. 21 0.3. - ^2£to731 

3. And if it is so stal|K[No. 2.) in 
the declaration in an action for 
the fne, (Vide Assumpsit, No. 
11.) it is error, and not cured by 
verdict; Grant u.Astle, T. 21 G. 3. 

722, 731 

4. Qu. Whether copyhold tenures arose 
out of villenage. 724^, n. 725, n. 

5. Vide Fike on admission, &c. 
No. 1. HaaEDiTAMEnT. Mort¬ 
gage, No. 14. Qve Estate, 
WiLijq^o. 34, 35. 

CORONER. 

A CQirettcr is not liable to serve on 
Juries, - - - 19Q 


CORPORATION. 

1. The pbwer ^of imtofiOR is inadai 
tel to the’body at large in every 
>ration, unless where it is cx- 
|e»ly confined to a select part, 
charter, lye^am, &c. Rex v. 
jme Regis, E. 19O.3.149 to 160 
ID a rehm to a man- 
to restore, if it is stated 


that the party was amoved by the 
body at large, it is unnecessary to 
arer that ihe power is vested in 
them; Rex v, Lyme Regis, E. 19' 
G. 3. - Page 149 to 1^0 

3. If the party means to contend 
that it is confined no a select part, 

^hc must alledge it in reply to the 

^return. - - ‘ - 159 

4. Where non-residence is a good 
ground of amotion, it is unneces¬ 
sary, before proceeding to amove 
the party, to summon him to 
come and reside; Rcx\. Lyme 
Regis, E, 19 G. 3. - 149 to 16'0 

<33“ 5. But the non-residence does 
not actually determine the office, 
till a judgment of amoval has 
been pronounced by the corpora¬ 
tion ; Rex V. Heaven, B. R, M. 29 
G.3. - - 157,n.[<33*lJ 

6. Qu, If the same nicety is re¬ 

quired in a charge to ground a 
disfranchisement as in an indict¬ 
ment. - - - . 182 

7. To prove the existence of an ag¬ 
gregate corporation consisting of 
different incorporated trades, en* 
tries of admission into the dif¬ 
ferent trades, as into the company 
of car})eotcrs, the company of 
plasterers, &c. arc admissible evi¬ 
dence ; The Company of Carjientlrrs 
V. Hayveard, E. 20 G. 3. 374, 375 

8. The court will not decide the va¬ 

lidity of the election of a corpora¬ 
tor if the question is new or doubt¬ 
ful, on a rule to shew cause for 
an information in the nature of 
guo voarranto; Rex v. Goixain, E. 
aoGiS. - * 397 to 401 

9. Charter. Custom:, No. 1. 
iNroRKATiinr, No. 4. ^rmps, 
No.l. 


CORPORATOR. 

V^e CORFORATIOH. 

COSTS. 

I. The plaintif in bn action tor tak¬ 
ing 
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ing his ship or gooils, shall not 
have costs, although a verdict 
should pass for him, if the judge 
or court certify that there was 
probable cause of seixure as con¬ 
traband. • - Page 107 

f 2. A certificate that a trespass 
was and Malicious under 8 

ic Q fV. 3. c. 11. ^ 4t, made ou'if of 
court is voidf and dues not entitle 
the plaintitf to full costs. 108, n. 

[t 46'i 

3. To .^entitle a defendant to costs 
und^r 3 Jac. 1, c. 15. § 2. & 4, 
when the damages arc under 40«. 
he must shew that he is resiant in 
the city of London. 245, A: n. [2] 
4r. Qu. If he must not also shew that 
the plaintiff is. ■ > 245, n. [2] 

0. If the damages arc under 40s. in 
assumpsit against an inhabitant of 
Middlesext the defendant sliall have 
' double costs, whether the plaintiff 
sue itt his own right, or as per¬ 
sonal representative i IVase v. Ilfy- 
burdj M. 20 G. 3. - 246, 24?. 

t). But a pei'sonal representative 
cannot be sued in the county 
court of Middlesex, and shall 
therefore pay costs, though the 
damages are under 40*.; Aitway 
V. Burrovs, M. 20 G. 3. 2(»3, 264 
• 7 . To entitle a constable, justice of' 
peace, &c. to double costs under 
7 Jac. 1. c. 5, it must be certified 
by the judge who tiicd the cause, 
that the deteudant acted by virtue 
or reason of his office; Grimlley 
V. Holfouay, H. 20 G. 3. 307, •‘508 
t 8. Unless (No. 7.) upon a special 
nierdict, it appears by the facts 
there found, that the defendant 
was Acting by virtue of his oflioc j 
Jtaim V. Pk'kin, B. R. M. 23 C. 3. 

308, n. [t 82] 
Oh a rule for an information, 
though the court may think a 
ground is laid, yet, if under the 
circumstances the payment cJ the 
prosecutor's costs appears an ade¬ 
quate punishment, tbey will dis* 


charge the rule, 4n' the defen- 

‘dant’s undertaking so to- do; Hex 
V. Morgan, fif. 20 G, 3. PagaSlAi 

10 . In taxing coAs, the contingent 

losses vhich witnessis may hstve 
suffered by obeying tlic^subpana 
cannot be allowed; Thelluson v. 
Staples, T. 20 G. 3. 438, 439 

11 . If there is a plea of tender as to 
part and nm assumpsit as to tlie 
residue, and, the issue on the ten¬ 
der being fouiid for the defendant, 
the balance proved is under 40r« 
yet the defendant, though within 
the jurisdiction of the county 
court of Middlesex, is not entitled 
to costs under 23 G. 2. c. 33. 

§ 19 ; lieaicard v. Hopkins, M. 
21 G. 3. - - 448,449 

12 . Nor if the debt is reduced under 

AOs. by a set-ofif. - 448, 449 

13. Where there arc issues joined on 
several counts, and on some a 
•vePdic^ found for the plaintid', 
and c^^thers for the defendant, 
the defendant shall not have costs 
on the part of the record on 
which the verdict is found for 
him; Butcher v. Green, E.21G. 3. 

677, 67s 

14. Where the issue is found fur the 

plain tin on a special plea, or 
has judgment on demurrer to 
such pie.-., ho. is to have, costs, by 
4 Ann. c. 16 . § 5. - 678 , n. [ 2 ] 

15. Qu. If that clausf of 4 Ann. 
(No. 14.) extends to cases where 
tlierc is judgment for the' pUiiutitf 

I on a demurrer to a special plea, 
and afterwards a virdict for tbe 
defendant on the general issHc, 

678 , n. [2j 

<25* 16 . If there are several issues 
on several special pleas of jt^ltfi- 
eafion, and, on the general pica 
of not guilty, all are‘found for 
the piuintill, CMCopi one of the 
special justificatious, which is 
found for the defendant, but af¬ 
terwards held insuftident in point 
of law, «o that the plaintiff has 

judgment, 
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judgment, the plaintiff shall not 
have the costs on such isstie 
found for the ^fendant; Kirk v. 
Nowiilt B. R. A 26' G. 3. 

Page 678, »■ [2 <3:^] 
17. An qwrwant shall pay costs on 
the special avowries found against 
him; Stone v. Forsyth^ B, R. T. 
22 G.B. . - 709, n. [2] 

lii And shall not have costs on the 
affirmance of a judgment in his 
favour on a -writ of error, 

709,n.[2] 

ip. On trespass for breaking the 
plaintiff’s close, and digging up 
the soil upon the place in which, 
etc. and taking and carrying away 
the same, if the dcfentlant plead 
not guilty, and a verdict is found 
fur the plaintiff, but with damages 
' under 40s. and the judge dues 
not certify, he shall have no more 
costs than damages ; Cle^g v. 
Molynettx, T. 21 G. 3.v.. 780,781 
20. Fide Agi’st, No. 1. ALLTiOA- 
TlOJt, No, 2. IIlfSBAND, No. 4. 
PuoiiiniTiou, No. 2. Tiiial, 
No. 7, 8. 

COUNCIL. 

ll>o low committee of thePrivy Coun¬ 
cil cannot si'ud a case to a court 
of law for their opinion. 314, ii. 

t:OUNSEL. 
tide BAanisTER. 

COUNT. 

1, What cci'taittty is necessary in a 
count. Fide CERTAtVTY, No. 2. 
2 r Coai’s, No. 13. Verdict, 
No. 6, 7 . 

COUNTRY. 

When a plea, Sec, should conclude to 
the country. Vide Pecadikc, 
N|u. 12^ 'I'raverse. 


COUNTY. 

1. The King cannot by charter au¬ 
thorize the trial ^ crimes out of 
the eounty where they were com¬ 
mitted ; Rex V. Gough, T.21G. 3. 

Page 791 to 798 

2. Vide WHALES, No. 4. 

COUNTY Palatine. 

A certiorari docs not lie to remove 
civil proceedings from the courts 
of the counties palatine without 
special cause; Zinck v. Langton, 
T. 21 G. 3. - 749 to 752 

COURT. 

t 1* Instances of what the court 
will take notice of. Vide (.'irs- 
TOM, No. 10. Parliamevt, 
No. I, 2. 

f 2. What they will not. Vide, 
Custom, No. 11. Private .SVa- 
fute. No. 2. 

+ 3. Instances of what is within the 
province of the court, ami what 
within the province of the jury. 
Vide Damages, No. 5. InsUr- 
AXCE, No. 28. Interest of 
Money, No. 1, 2. Jury, No. 3. 
Witness, No. I. 

4. An action for use and occupation 
docs uot lie in the court of con¬ 
science for the city of London; 
Woolley V. Cloufman, M. 20 G. 3. 

244 to 246 

5. Nor any action for rent, or any 
real contract, or for any debt aris¬ 
ing by reason of any cause con¬ 
cerning a testament, matrimony, 
or any thing conccrninf| or be¬ 
longing to the ecclesiastical ccrurt. 

245 

6. Nor for any such matters (No. 5.) 

in the court of requests for the 
Tow€%’ Hamlets. - 245 

7. An inferior court cannot grant a 

new trial. - • 380 

8. A court of error may inward* a 

l'C/{{>C 
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ntnire dc novo ; Grant v. Astle, 
T.ilG.a. - Page72Q,7:'il 

9. But not, it should seem, to 
an inferior ccl$rt; Trevor v, IVall^ 
B. ft. £. 26 G. 3, 732, n. [t 137 <£>*] 

10. Court /.erf. ? I.eet. 

11. I'ide A’rrottTiBy, No. J3, 17. 

COVl'NANT. 

1. No sot form of words is necessary 
to constitute a covenant. 27, 706 

2. Any words amounting to an ! 

agreement^ if under seal, arc sulH- I 
cient. - - 700 I 

3. If there is a poicer for husband 
and a;//*e jointly to declare the 
mei of a Jine of the wife’s estate, 
and the husband covenants with 
a lessee for quiet posst'ssiun against 
any person claiming vndir the hus- 
landj his CM-entors shall be liable 
if the lessee is evicted by a re- 1 
mainder-man claiming under a 
joint c.KCCUtion of the power; 
Hurd V. Fletcher^ M. 19 G. 3. 

43 to 45 

4. A covenant f«ir rent in a lease 
does nut bind an under-tenant \ 
Holford V. JIatchy E. 19 G. .‘3. 

183 to 187 

t 5. If the whole of a term is made 

•• over by the lesseey although in 
the deed he rc'serves the rent and 
a power of entry Sox non-payment 
to himself and not to the original 
lessory and although he intrutluce 
neat covenants, the person to 
whom it is made over may sue 
the original lessor or his assignee 
of the reversion, or be sued by 
them, as assignee of the term, on 
the respective covenants in the 
original lease; Tjalmer v. Edvards^ 
B, ft. E. 23 G. 3. 1S7, n. {t 59], 

1S8, n. [+] 

t 6. Qa. If such new covenants 
(No. 5.) arc good. - ISS, n. [t] 

7. If otic covenant to du a certain 
act in consideration of a reward, 
•ud the other .party prevent the 


stipulated thing from being li» 
tcmlly done, and accept some¬ 
thing else as an equivalent, he 
may be sued for the reward, and 
the reasoit of the non-compliance 
with the literal terms averred in 
the declaratitm; Hotham y. The 
East India Companii, M. 20 G, 3. 

Vage 272 to 278. 0'84 to 6*95 

8. Covenant will lie against an ori¬ 

ginal lessee before he takes actual 
possession. ... 46' I 

9. And against an assignee under an 

absolute indefensible assignment 
of the whole interest in the term; 
It’alker v. ReeveSy B. ft. M. 22 
G'. 3. - 46'l,n.[l], to46'3, n. 

10. Hut not against a mortgagee of 

tlie term, even after the mortgage 
is J'urJcited till he takes actual 
possession; Eaton v. JaqueSy ill. 
206.3. - 455 to 46*1 

11. In n common indenture of ap- 
prehtiecsliip under 5 Elis, c. 4, be¬ 
tween the father, the son, and the ' 
master; the father is answerable 
in covenant for what is to be per¬ 
formed by the son; Branch v- 
Eu'ingfony ill. 21 G. 3. 

518 to 519; ^ n. [2] 

12. In 0 . declaration in covenant, it 

is only u. oessary to state as muclt 
of the de<'d as will shew the plain¬ 
tiff's title. - - 007 

13. And that need not be done in 

hax Verba, but according to tin*. 
legal fji'ci t. 007 to 6’<i9 

14. Where something is covenanted 

or agreed to be. done by each qf 
two parties at the same time, he 
who was ready and t>flered toper- 
form his part, but was discharged 
by (he other, nmy maintain' ait ad- 
lion against the oiher for non- 
peribrinnnrc of bis part; Jours v. 
Barkley, T. 21 G. 3. ()S4 to ()95 

<33* l.». So, if he was prevented by 
the neglect and default of the 
other party; Hoihamv. The East 
India Company f ft. ft. II. 2/ G. 3. 

10'. Where 
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16. Where there arie mutual and in* 
dependent covenants, either patty 
may recover tfttoffgvafbr a bn'ach 
by the other, and it is no excuse 
for the defendant to al ledge a 
breac;^ by the plaintiff of the co> 
venants to be performed by him. 

Fage '690 

17. Where covenants arc conditional 

and dependant, the performance 
of the one is a condition precedent 
to the performance of the other; 
Kingston v; Preston, B. R. E. 13 
G. 3. 689 to 691 

IS. Instances where covenants or 
agreements nxeconditions precedent, 
and where not. 6S4 to 690 

19* Where a covenant goes to 
the wholp of the consideration on 
both sides, it is a condition prece- 
dent I Duke Si. Alban*s v. ! 
Skore, C. B. T. 29 G. 3. 

690, n. 

20. Instances where a party hks done' 

enough to entitle himself to an ac¬ 
tion of covenant, or upon an 
agreement. 665 to 6 S9 

21. Instances where he has not. 

685 to 693 

22. Vide Equity, No. 2. Hus¬ 
band, No. 1, 2. 

COVENTRY. 

Kide Poost-rafe, No. 10, 11. 

COVERT, COVERTURE. 

Vide Hupbavd. 

CREDITOR. 

Vide Bankbupt. Decree, No. 1. 

CRIMINAL Cqnteratition. ' 

1. An action for criminal conversa- 
rioB is thQonly riviltfase, where 
the actual celebration of a mar~ 
irSrgt 174 

Ct^tnaircE, No. 17. 


CROSS Remmnder. 

Vide Remaikder, No. 1, 2. 

CROWN. 

Vide Administration, No. 4. 
Bastard, No. 2. Excise, £x« 
TENT, FoaTEXTUBE, No. 1. NA¬ 
VIGABLE lUver. 

CRUISE. 

Sense of the word “ cruise,” in peli- 
eies of insurance* Rage 528 

CUSTOM. 

1. A corporation being entitled to a 
cii^onuu'y duty on corn imported, 
a custom that factors, free of the 
corporation, shall receive to their 
own use, that part of the duty 
which arises from corn consigned 
to them as factors, is good in law; 
Cocksedge v. Fanshaw, E. 19 0. 3. 

119 to 134 

2. Instances of customs good in law. 

♦ , 126. 203^ 

3. Of customs void in law. 

204 to 206 

4. A custom that tenants, whether 
by parole or deed, shall have the 
uay-going crop after the expira¬ 
tion of their term, is good in law; 
JVigglcsvorth v. DtUlisoUf T, 19 
G. 3. 

201 to 207 , & n. [7], n. [8] 

5. So is a custom that the inhabit¬ 
ants of a ma^oi? shall grind-^all 
thrir corn, gritin, and’malt; which 
by them, or any of them, shall be 

' used or'spent, ground within the 
manor-^t certain mills j <iort v. 
Birkbeck, T, 2$ &, 3. 

21# to'226 

6. But if it were, t^t they shall 
grind«i*all tlidn gtaia whatsotver 

by 
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by them spent or sold—at certain 
mills, it would be Page 2!21 

7> A decree to establish a custom 
binds all persons in the same cir¬ 
cumstances with the original de¬ 
fendants ; the ease of Manchester 
Millsj Due. hone. E. 36* G. Q. 

222, & n. [13] 

8. In case*bf a direct braach of the 
custom, such decree (No./.) may 
be revived by scire facias. 

222, n. [13] 

0. But where it is only evaded^ the 
proceeding must be by sup])le- 
inental bill. 222, u. [13] 

10. Tbo court takes notice ot such 
customs of Ijfmdou as have been 
certified by the recorder ; Blaguicre 
V. HaxekinSf E. 20 G. 3. 

ST'S to 380 

11. But will not take notice of the 
custom in London, that an action 
shall lie for calling a woman 
“ whore,** because it has not been 
certified. 330, n. [14]. Staunton 
V. Jones, N. IV. after M. 23 G. 3. 

380, n. [t , 96 ], 381, n. [f] 

+ 12. But the city court takes notice 
of the customs of the city. 

381,n.[+] 

13. Fide Evidknce, No. 18.20. 


D. 

DAMAGES. 

1. The plaintiff in an action for tak¬ 

ing his ship or goods, shall not 
recover mote than two-pence da> 
mages, if the jud^ or court cer- 
tfy that there was probable cause 
of seizure for smuggling. 10/ 

2. A jury may give bUercst on book- 

debts in name of damages. 3/6 

3* A court of error may give interest 
as damages on the sum recovered 
by the original judgment, on the 


afBnnance thereof Zindt v» 
Langton, B. R. T. 22. G. 3. 

Page 752,.a. [3], to 753, n. 

4. Where there ai^ entire damages 
on several counts, some of which 
aa'C bad in la%v, it is error. 

377, 7lJ0. 731 

5. Qu. If the court may not assess 
the damages in all cases where 
there is judgment by default. 

3l6, n. [I] 

6 . Instance where this was done 
in an action on a promissory note : 
Rashidgh v. Salmon, C. R.T, 2 li 
G.3. 3l6,n.[<l>l] 

7- Fide Bakkruptcy, No. 37, 38. 
Demurrer to Evidence, No. 3. 
Prize, No. 4. Verojcx, No. 
2, 3. 

DEBT. 

1. An action of debt will lie on a/o« 
reign judgment, and without stat¬ 
ing In the declaration, or proving 
the ground of the judgment; 
Walker v. Whitier, M. 19 G. 3. 

1 tor 

2. Debt will lie wherever indebitatus 

assumpsit will. 6* 

3. Instances of actions of debt, in 

which it is not necessary to prove 
the exact aum laid in the deciara^ 
tion. 6. f32, tt. 

4. What eojidi. ce is sufficient in debt 
upon a bond, where the subscribe 
ing witness cannot be produced ; 
Coghlan v. Williamson, H. 19 G. 3, 

93 

5. What debts arc proveaMe tinder a 

commission of bankrupt, and dis¬ 
charged by the certificate. Vide 
Bakkruft, No. 2* 11. 15, l6. 
19- 38. ^ 

6. What arc not. Vide BAVKt(.VfT, 
No. 13, 14. 17. 20. 

7. Vide Witness, No. 2. 

i 

DECLARATION. 

1. In a declaration in case for breach 
of a custom for inhabitants to grind 

at 
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at tlic plaintiff's mill, it is not 
ni’ccssary to stfttf that' the inha¬ 
bitants ** but)* and ought, from 
timo \\heVeof, Vtc.” nor that the 
null is an ancient mUt. 

i?18, n. l] 

2. Vi^e Alleoatiox. Amrsd- 
MENT, No. 1, S. AhSi;»P51T, 
No. 7 . 13. 1 ^ Exchange^ 

No. 14. 23. 24. CuPYiioLO, 
No. 3. CovESAK'r, No. 5. 7, 
12 . Debt, No. 1.3. Husband, 
No. 1 , 2 . Malicious Prasecutim, 
Nul iietRecord. Pleading, No. 
<), 7 , 8 . 20 , 21 , 22 . O Mis-re- 

ClXAL, No. 4. SjIEBlFF, No. 6 . 

% 

DECREE. 

1 . If Any one knowing of a decree 

purchase, though, ^ vahutble 
consideratioUf the purchase is frau’- 
dulent antf toid as against the 
creditor under the decree. * 88 |i 

2 . Decree to establish a custom. 
FifdeCusTOM, No. 7» 8 . 

3 . A decree which only recites part 

of the proceedings cannot be read 
in evidence without the bill and 
answer. - - 580 


41 ^ 

DELIVERY. 

Vide Moutoage, No. 8 . 

DEMAND. 

1 . A demand is necessary before a 
landlord can enter for non-pay¬ 
ment of renf. Page 483. 485 

2 . Unless where six anonths' rent is 
in arreaf, and there is not a suffi¬ 
cient distress on the premises. 

483. 485 

3. Or unless the necessity of a de¬ 

mand is waved by the tenant, by 
express agreement. 485 

<3^ 4. In the case of land the de¬ 
mand may be on the most noto¬ 
rious part of the land, and, of a 
house, in the house. 

485, n. [c<a5"] 

5. A demand must be made on tlu; 
acceptor before an indorsor can Ixi 
sued on a bill of exchange; Rush- 
ton V. Asphiallf 7\ 21 0.3. 

679 to 584 

DEMESNE. 


t DEED. 

t 1. A deed,to lead the uses of a 
, £ne, and the £q« are to be consi¬ 
dered as the same conveyance. 45 
f 2 . A mere trustee may prove the 
execution of the deed to himself. 

141, n. [f 51] 


DEFAULT. 

1. Where them is Judgment by 
"'default on a,MU of exchange^ or 
promissory no/e, they must be pro¬ 
duced before the mquiryjury. 

3l5, n. [ 2 ] 

S. But need not be prosed. 

A 316, n. 2] 

3, P’ide Damages, No. 5, 5. 
‘ NoilrPfto»> No, 3. 


ICcnant in ancient dcmcsite. 
^Tenant, No. 1. 


Vide 


DEMURRER. 

1 . Examples of good causes fur spe¬ 
cial demurrer. 

<14 to 97y 329 to 330. 6S3, n. [1} 

2. Instance of what is not a cause 
for special demurrer. 

4, n. [l], 5, n. 

f 3. Qu. How far it is good cause 
that the special pUa amounts to 
the general issue* 549, n. [ 1 ] 

DEMURRER to Evulcnce. 

I, A demurrer to evidence admits the 
truth of every conclusion of fact 
which the juiy could have inferred 

from 



A Table of the Principal Matters* 


from the cvulencc flcmnrred to ; 
Cocksedge v. FaHshaxo* E. 19 G. 3. 

Page 119 to 131, 2'24 

2. On a tlcinurriT to eridtnee the 
party cannot take aclvantaj'C of 
any objt'Ction to the pleadings; 
Cart V. Birkheckf T. 19 G. 3. 

218 to 225 

3. When evidence is demurred to, the 

Jury mav assess the dainages con- 
ditionatfy. - 222, u. [14] 

4. If they do ifot, and judgment on 

the demurrer is given for the pluin- 
tiff, there shall bo a writ of in- 
quiry; Cort v. IMrkbeeky T. 19 
G. 3. - 222 to 224 

5. And after the execution thereof 

the party must move in arfest of 
the final judgment, on any objwtv 
tion to the pleadings ; Cor I v. Birk- 
betkj T. 19 G. 3. 222 to 225 

DEPUTATlON/ur killing Game. 

Vide Game, No. 1 . 

DEPOSITION. 

Depositions before commissioners of 
bankrupty Avhen recorded, or copies 
thereof, ore evidence to prove the 

-• time of the act of bankruptcy if 
specified in them; Janson v. if ill- 
son, M. 20 G. 3. 257 to 260 

DEVIATION. 

Vide Insurance, No. 7. 22, 23, 24, 
25, 26 . 

DEVISE, DEVISEE. 

1. A devise is nqt a purchase within 
the meaning of 9 G. 1 . c. 7» Bex 
v» IVivelingliam, T. 21 G. 3* 

76‘7 to 770 . 

2. Vide Executory Devise. Mort- 
<iAG£, No. 10 *. \Yill, 


DISCONTINUANCE. 

/•s 

Vide Penal No. 1. 

DISCOUNT., 

<3^ Vide Usury, No. 9- 

DISCRETION. 

Instances of the exercise of the dis- 
ca*tionary power of the court. Vide 
Allegation, No. 2. Costs, 
No. .9. Infor.mation. Over¬ 
seer. Pkacxxce. Release. 
Trial. 

DISFRANCHISEMENT, 

Vide Corporation, No. 1, 2, 3, 
4, 5, O'. 

DISTRESS. 

1. In the notice for the s<t1c of a dis¬ 
tress under 2 IF. & M. c, 5, it i.s 
not necessary to mention when the 
rent became due, for which the 
distress has been made; Mossv. 
Callimure, M. 20 G. 3. 

Page 279 to 283 

2. A grantee or mortgagee, since 4 

Ann, c. 16 ';r 9f may distrain be¬ 
fore he has turned his right into 
actual possession by tbe attorn¬ 
ment of the tenant; Moss v. Gal- 
limore, M. 20 G. 3. 279 *0 283 

3. If a candle-maker or maltster,/br- 
feit the single duties, and then be¬ 
come a bankrupt, and is convicted 
after the assignment of his estate, 
the double duties maybe distrain¬ 
ed for, on the candles, malt, ufmi- 
sils, and inab>rtals in the hands of 
the assignees; Straceq v. Hulse, 
T. 20 G. 3. 411 to 416*. The At- 
torncy-Gcueral v. Senior, Scace. 
1739 . 415, 416 , IV [1]. Rexy. 
PoKler, Scacc. 19 G. 3 . 

415,416’, n. [2], 417, n. 

4. Distress 
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4. Distress i» irot futidont t» 

Jam rcpt/fM uit|v«if tJbe case* 
is broQffbt 4 Gk ii. ^ 28. 

§ S* Br«ri{tt«V O. 21 

O. S. , /- '• /^r5r*6‘24 10 628 

5. rid^ Behaito, Vtiii . Plcao- 
iN(»t 9t 10. Pooft-rff/tf, No* 

DISIEINGAS. 

ben tli4 pibCeeding ngainst the for¬ 
mer shfrif is by ^tin^es, and 
vbea by aitachmnt, • 464 

4 . 

DIVIDEND. 

e 

Viie Bahkbui»t, No. 32, 33. 

DIVIDING Point, 

Vide l5sv&A»C£, No. 6, 

* » 

’ DOWER. 

r/liirSiRlSMENT, No. 19 . 

, DRAWEE^ DRAWER. 

Fide Bill, qf Htxiange, 


♦ 


£. 

EAST INDIA Coupanp. 

1. Several mcoiations on the con- 
strue4ioif of the dmttr-poHk* of 
the JSmt India Company. 

272 to 278 

3* Cofiee of tibo transfer books of the 
£e^ India Company are etidence, 
693, n. [3], 694, n. 

ECCLESIASTICAL Cburt. 

^ida AEPA»it»iu PjtoBATE. Pnoc- 
y tom. PmoHiBitiox. Rsoistxb. 


ECCl^SIASTICAL Zram. 

Erclesiastical kaxt» can oi\1y he of 
^nds formerly Ictten. JPo^e 673 

EJECTMENT. 

l» Ejaetment will lie for a mine. 

305 

2. An attorney caimot be Avtee in an 

ejectment. - 466*n. [!j 

3. WheroJt is char abat the person 
in whom the le^al eetatt is vested, 
is a meic truhtee^ he shall not 
avail himself of his tiUe to defeat 
his ceitui que iroitt from lecover* 
ing in ejectment. 721,72|L777 

4* But qufgte as to that ; 
vide DoCf Lessee of floddesdea, t. 
Staple^ li, a. 31. 29 O. 3 

721, n. [t 154 O] 

5. Fide Mortoaoe, No. 1, 2, 3, 
4, 5. Notice, No. 1. 

ELECTION. 

1. Fide CoRPOUATiov, No. 8. lx-. 
FORMATION, No. 4. MaTOH. 

2. Fide Option. 

ELEGIT. 

3. The ehaiF an ekgit is not 

bound to deliver a moiety of eack 
particular tenement and farm, but 
only certain tenements and farms 
making, in value, a moiety of the 
whole; Den v. The Lari of Abtng^ 
don, 31. 21 G. 3. 473 to 476* 

2. The land extended under an elegit 
must be set out by metes and 
bounds. - 476 , & 31. [1] 

EMBARGO. 

The effect of an cmbar|m on policits 
of imuranee. Fide iMhvrance, 
No. 30. 32, 33^ 34^ 35, 36. 

EMBLEMENTS. 

Fide MomroAQS, No. II. 

ENEMY. 
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ENEMY. 

. V * 

Vide Alie 2 { Enemy. Prize. 

^ « 

ENQUIRY. 

1.. A writ of enquiry is not necessary 
where the action is un a covenant 
fur the payment of a liquidated 
sum. - Page 3l(> 

2. On the execution of a tent of cn> 
quiry in an action on a written 
instrument, the instrument must 
be produced. 316', & n. [3] 

3. Vide Damages; No. 5, 6.' De« 
MUttftER to EvidencCf No. i. 

ENROLMENT. 

1. What is evidence of the enrolment 
of a bargain and sale. Vide Evi¬ 
dence, No. 4. 

3. Of teases in the Duchy of LancaS’ 
ter. Vide Evidence, No. 5. 

ENTRY. 

1 . Actual entry is necessary to avoid 
a ^ ne . 4S3, & n. [l], 485, 486 

3 . Qu. If it is not necessary to pre¬ 
vent the operation of the statute of 
limitations f - 485, n. [1] 

3. So held, on a trial at bar, 
unless there be some special rea- 
wm to the contrary; i'ord v. 
(5rcy, B. B. II, 2 Ann. 

48, n. [1 <C>'1 

4. Actual entry is also necessary 
to support trespass for mesne pro- 

j^ts against one who was occupier 
when the title accrued, but not at 
the lime of the ejectment. 

• ,4,85,n.[lta5*] 

' EQUITABLE Estate. 

1. Residence for forty days on an 
equitable estofe gains a settlement; 
631, 6'32. Bear V. Wivelinghamy T. 
51G. 3 ! 76710770 

Voi. IT. ' 


2. A devisee cf the surplus.arising 
from .the..sale of land, aRer. pay¬ 
ment of debts ajy li^ach?^''has an 
equitable iniercJ the land; aind 
may keep,, the laud, paying the 
debts and l^aci(». Page. HQ 

3. If the legal interest in Ihnd dh- 
scend in lee-siinple cx parte wa^ 
terndy and the equitable interest 
in fee-simple ex parte paterud, or 
vice versdy the equitable shall 
merge in the legal estate, and botli 
follow the line through which the 
legal estate de.scended; Goodright 
y. fVcKs, T. 21 G. 3. 771 to 780 

4. Fide Ejectment, No. 3. 

EQUITY. 

1. In all cases of a purchase for 

valuable consideratiooy equity must 
follow, nut lead the law. ’ 22 

2. 'I’hc construction of covenants and 

' agrt\meHts must bu the sainc in 

equity and at law. - 277 

3. bo must the construction otpou rrs. 

293 

f 4. In the case of an usurious cuu- 
iract equity will assist the debtor 
to retain all above legal int&est if 
not paid. - ^ 657 , n. 

f 5. Or to iccover back what has 
been paid aboV^ithe prfocipal and 
legal intcrcsi , ” \ 6<9S, n. 

6. Fide Assign ee, No. 6. Lease, 
No. 2. 

ff 

EQUIlTf of Redemption. 

Instance where a court of Jaw takes 
notice of the equity of redemption 
of a mortgagor, iUter the mortgage 
has been jorfeited. Vide Assig¬ 
nee, No. 4. MGaTaAG]^ xNo. IK, 

I 

ERROR, 

1. If error is assigned on a mistake in 
form, the nii.stako may be amended 
in the court below, pending the 
Ff , v.rit 



A Table of tU Trineipal Mailers* 


toirti of error} BUhardx v. Brovmt 
E. 19 O, 3. 

Page 114 to 115,^ I), [i], llC, 

2. AndintbUfipMMftaefMit; Ekkardg 
v.BrowntE. igChSt 1114to 115 

3. An iptovwa IS not n plamtift 
within 8 Hen. 7- *'• 1<5, and is not 
entitled to rot/e or damages on the 
•ffirmance by a^courc of error of 
a judgment in ffis favour. 

709, n. [a] 

4. Fidt AuBVDHSnT, No. 1. 3, 4. 
5, 6, Covar, No. 8. Dasiaoss, 
No. 3,4. ExcBnquaa Chamber, 
f NoMoPror. No. S* 

^ ESTATE. 

1. When general words in a v,t!l pass 
an estate for ft/e, and when an 
estate in foe. 

417,418. 759 to 764 

2. A devise of “ all my estate,” or 

“ alt my interest,’*^ passts an 
estate in fecHsimpIe. - * 763 

3. But all my laads in (or at) AJ* 
are wofds descrintive of locality, 
and pass only a t^>cstate. 

434, 76s 

4. And this, although the testator 

should ha\o mark^ his disappro* 
badon of his heir at law by a 
legacy of Is, i Rtg^ V. Sidebothamy 
T,ZlG.f, 759 to 76* 

5. In gcoeral,ti!ffran^4Ctate ts given 
indefinitely withdul words of limi- 
tatiod, an interest for life passes. 

^56, n. 

6 . Setilenti Ht hy estate. FtdeSiT^ 
rtUMKNT, No. 18,19,20, 21,22, 
23.26.27,28,29. 

7. Fide E^uiXABts Estate. LehAi 
Estate. Lwirariov, 

, ESTOPJ^L. 

W hat eertdUity is necessary in estop¬ 
pels. Fide CtETAllfTY, No. 5. 

^ EVdOENCE. 

1. PCrdle evidehce is to 


rebut tlie resulting use to the co- 
uitsor of a jfhe; Roe v. Pophan, 
AT.,19 G. 3. Page 25 to 26 

2. i^n tmpfird mocafton of a wit 

may be rebutted by every sort ot 
evidence. - - 39 

3. 'Ibe XLut of eisecution is not evi¬ 
dence of the Judgment^ unless 
against the party to the action lu 
which the judgment was given. 

41 & n. (ffi) 

4. The certificate of the auditor of 

the Duchy of Lancasttr is suffi¬ 
cient evidence ot the unolment of 
a Ducl^ Uese, Kmnersley y.Orpe, 
H. 190.3. - 56.53 

5. So the indorsement by the proper 
officer is sufficient evidence of the 
enrolment of a bargain and sale. 

37, 5S 

6 . In debt on a bond, if it is proved 

that the defendant admitted the 
debt, and that the attendance of 
the subsciihing mtnrss could not be 
procured, it is sufficient to prove 
the hand-wiitiiig ol the defendant, 
and of the witness; Coghlan v. 
TFtUiamson, II, 19 Cf. 3. 93 

7. By stat. 26 G. J. c. 57. % 38. 
deeds executed in the Last Indus, 
when the subscribing witnesses re¬ 
side there, aie made evidence in 
Great Britain on proof of the^ 
hand-wiiting ot tlic parties and of 

‘ the witnesses. 92, n. 

f 8. In an action by the assignees of 
a bankrupt, if the pettihai^ credi- 
iot*s debt arises by bond, proof of 
the tuhnawledgwcnt of the bank¬ 
rupt, (the obligor) that he owed 
that debt, does not supcisede the 
necessity of calling or accounting 
foi the absence ol the subscrtbing 

^ wAicm; Abbot V, Plumbe, T, 19 

a 3 . - 216,217 

f 9« Nor is such acknowledgment 
suffictent in the case of an action 
on the bond aipiinst the obligor. 

, 216, 217 

10. Mattel of deltnce happening 
after the aettoa brought, but be¬ 
fore 
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fore flea pleadtdt may be given' in 
evidence, in tboBO ottioi^ where 
special matter may be proved on 
the generati$9tces Sullivan v. ilfon- 
^ tagttCf H, 19 G. 3. 

Page 106 io il3 
11. An executor who takes no bcnc~ 
Jieial interestf is a competent wit- 
nese to prove the tentalor'i sanity; 
Goodtitle V. Wefford, M. ly G. 3, 

13d to 141 

12. Or any other matter concern¬ 
ing ihv will, 141, n. [131 <l>] 
t 13 . So is a bare trustee to prove 
the execution of the deed to him¬ 
self. - 141 [t 51] 

14. If a person interested execute a 
surrender or reteasct he is an ad¬ 
missible witness^ although the sur¬ 
renderee, &c. should refuse to 
accept the surrender or release; 
Goodtitle v. Welfordt £.190* 3* 

139 to 141 

15. It is no objection to an executor*^ 
testimony, that he may be liable 
to actions as e.xecutor dc son tort. 

141 

16 . When copies are evidence. P^^ide 
Corr. 

17 . The minister and subscribing 
witnesses to the register aie not 
the only competent witnesses to 

«prove the idesttify of the persons 
martin; Birt v. Barlow, E. ip 
G.3. - 171 to 175 

tS. One who has acted in breach of 
an alleged custom is not a compe¬ 
tent witness to disprove the cus¬ 
tom ; The Cottony of Carpenters 
V. Hoytuardf E. SO G. 9; 

374 , 37s 

19 . To prove the manner of con¬ 
ducting a particular branch of 
trade at one places evidenco may 
be given of die mettner of con«> 
ducting the same branch at an¬ 
other place; Kennawat/, 

M. 2l<?.3. r 610 to 513 
SO. Evidence of the cdstom of one 
man6r is not admisnfatc to prove 
the custom ofanothet manor; '513 


21;, Instance where of opl- 

uion is not adndst^ttf; .Syert y. 
Bridee, M.SltkS. 

/Page Silt to ?3l 

22. A witness Is 'not bduiid to'' an¬ 

swer whether he is a papists Rw 
Vj Ijdrd' George Gordon* H. 2l 
G. 3. • - hys 

23. The acknowledgyent of one but 
of several drawers of a Joint aiul 
several promissory note may he 
given in evidence on a separate 
action against any of the others, 
and will take the case out of the 
statute of Imitations; Whitcomb 
v. Whiting, E. 21 G. 3. 

6'52, 653 , & n;t[l] 

24. Instance where a party oScring 

what is not the best evidence, it 
shall be read if it make against 
him; Bermon v. IVoodbridge, T. 21 
G. 3, - 731 to 783 

25. Vide BaxxiivFT-,’No. 13..27. 
C.iraAs, No. 3. CoapoRATtox, 
No. 7 . Decuer, No. 3. 1,>e- 
M u Kit an to Evidence, Frmr Co- 
terf. No. 3. Game, No. 3. Ix- 
mcTMESiT, No. -4. Opinion. 


EXCHANGE. 

Vide Bttz of Exchange. 

EXQIlEQUfR Ciafhber. 

1. A writ of ert^r fronl^thc Kinffs 
Bench to the Exchequer Chamber, 
cannot be quashed in the Kin^s 
Bench; Uoyd V^Senii, E, 20 G. 3. 

350 to 353 

t 2. Nor in the court of Chancery ; 
Ltojik V. Skutt, Cane, 

355,n.rt9l] 

3. Qu. If a writ of error lies from 
the King’o Benc^_^ to the Exchequat 
Chamber in a jpis farii action of 
debt. , - . _ . 352 

t4. Resolved, that it d^i TJoyd 
' V. Shutt, Com. Scaec, 

, 35$,>.t+9l] 

5. Qu. Ifin anyfcatc''whehthe 'ec/ion 
is by oti^mt ■ • ‘^32, & 

Jr f 2 h*. It 
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$. It does not lie in actions de scan* 
da/is magBadum- JPage ^51 

7. On a tcrit of error from the K*ifg** 

BeneJk, OQl3l> C irenscripi ot the 
record is sent into the Exchequer 
Chamber* • 352, n. [3] 

8. 1 he* statute of 3 Hen. 7 c. 10. 

extends to the court ot error from 
the Kt»g'o Binck to the Exchequer 
CbambiT. • 752, n. [3] 

9* Yet the practice of that court has 
been not to aSltm interest on the 
monejf recovered by the Judgment 
below, when affirmed. 758, n. [3] 

110. But such practice has been de¬ 
parted from, and interest allowed 
there, in some late cases#. 

753;n.[t*3 

EXCISE. 

1 A penoilp for not paying the ex¬ 
cise duties upon candles, incurred 
before a ianArupiepf but not sub¬ 
stantiated by cofnnetum after, 
continues a iien upon the estate 
in the bands of the asmgnetSf and 
may be dtstramed for; Stracp v. 
Himc, T. 20 G. 3. 411 to 4l6 

2. So in the case of malt; Attorney 
Ginerai v. Seniors Scaee. 1739- 
415,4l6, n. [l], Bex y. Fonderf 
Scaee, 19 G. 3, 

415,413; n.[2},417, n. 

3. nde Ko.5. Com- 

• tKistiouEBS qf jBttise, 

EXCLUSIVE- 

tVhen a time specified is to be ex¬ 
clusive, and v9heit ikelutkm^,Fide 
“Actee,’* ‘’‘Ejioii.*’ Hdaond 


T EXIIClhlO^.. i 

Xf« pI^Rtif cannot find sulffident 
efiects lo satisfy his^iM^gmrar, the 
' ce«r/order the sAcr^ to re- 
tos^nse fuqney.whKh he 
^ bag ^ieain an eeffba at the suit 


of the defradaut; Armistrad v. 
PAifpot, T, 19 0 , 3. page 231 

2. Vw/f Eeboit. Lvidexcb, No. 3. 
Extikt. llusBAxn, No. 3. Ix- 
aoLVEKT Vibtort No. 7* Jw»o- 
MSNT, No. 8, 9. Nox-Pros. No. 
6 , 9« Pahtxcb, No. 2 . She* 
Rur, No. 1,4,6,7* 

EXECUTOB. 

X. An executor cannot be sued in 
the countp court of Middlesex: 
Aihoap V. Barroust M. 20 G 3. 

263, 26^ 

2. Vide Admix xsf a ATiox. <33* Evi¬ 
dence, No. 11, 12. 

EXECUTORY. 

If mort]^ IS paid on an illegal 
contract, while the contract re¬ 
mains executory the money may 
be lecoveicd back, in an action 
for money had and received. 471 

EXECUTORY Devise. 

1. An executory devise of a real 
estate to B. aften one to the hens 
of the body of A, is not too ir- 
mote, because it must vest either 

I ill possession or a* a rtmawder on 
the death of A,; Doe v>. Fonntreau 
M. 21 G. 3. - 487 to 509 

Vide RsHAiKDra, No. 3, 4, 5. 
Wxi.i>, No. 27) 28, 29. 

EXEMPTION. 

1. Prescr^ritw exemptions from serv¬ 
ing on Junes are not taken away 
by uiy of the sfiitutes concerning 
juries i Bexy, Fagh, B. 19 G. 3. 

« 188 to 191 

2» Vida C0VETAE1.B, No. 3,4,5. 

» * 

EXTENT. 

1. An extent of the Crotrn ip case of 
a banintjAep docs^uot attach if 
iisued ai^ toe assignment, 415 

2. I^or 
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2. Nor in the caat of actiontf if after 
Judgment, - Page 415 


FEE-FARJf; 

y 

1. A feo-farni rent is a rent granted 

iti fee, of at least onc-fourth the 
value of the land at the tfrae of 
the grant. - 6^7 4- n. f 1 ] 

2. It uiay cither be a ren^-service, 
rcnt-seck, or rent-charge. 

027, Ji. [I] 

t 3. Though some think the term is 
properly only applicable to rents- 
eervice. - 627, n. [fI2S] 

FELON, felony: 

FVtfe Foutfeitore,-N o. 1. PeaiCE- 
Officer, llxoT, No. 4, 6 , 

FEME Covert. 


I. A feme cowrt is capable of pur¬ 
chasing of others, without the con¬ 
currence of her husband^ subject 
to disagreement, which will divest 
the estate; Bamjather v. Jordan, 
M.21G.3. - 452 

%. Hence, in eovenani for rent against 
an assignee, an assignment over be¬ 
fore the rent accrued is a good 
though the plaintiff reply that 
ttie assignee over is a feme covert; 
Bamjather v, Jordan, M. 21 G. 3. 

452 

3. A feme coveart’s salt of personal 
estate, suthoriaed by a power in 
a marriage settlement, cannot be 
given in evidence till proved in the | 
ecciesimdicai court/ Stone v. Jbr- 
syti, T. 21 a. 3, 707 to 709 

<2^ 4. But the regular course in such 
cases is for ther aphriiuai court not 
to grant probate, of the will, but 
administration with the witl (as a • 

, testamentary paper) annexed. } 

709,n.[tl50«3^] : 
5. FidrUvsBAKo. . 


FEOFFMJHffTi' ; 

If tenant ex parte fnatemS inafct a 
feoffment to the 4ae of his maternal 
heirs, and the feoffee re^nfeoff.Jum 
expressly to the use of tho^ beir^ 
yet the re-infeoffment shall enura 
to the paternal heirs ; Doe v. Putt, 
C. B . T. 8 G. 3. 

Page 773, ^ n. [l], 775, 
4p n. £2]. 7f^, ui 

FICTION of Law, 

F'ideDix.i., No. 1. Maxims, No. 5. 

FINE. . 

1. Parole evidence is admissible to 
rebut tlie resulting use to the' co- 
nusor in favour of the conusecs 
Roe V. Popham, M. 19 O- 3. 

25 tq 26 

2. Thct fine and deed to le^ the 

uses are to be considered* as one 
conveyance. - 45 

3. Actued entry is necessary to avoid 

a fine. 483, 4* n. [l], 485 

FINE on Admission to a Copyhold. 

1. Two yea' ■ rent, without any .de¬ 
duction, for the, land-tax, is fixed 
as the sum assessable for an arbi¬ 
trary fine on admission to u eppy- 
hold estate; Astle v. Grant, C. B, 

724, n. 12], to 727, i», 

2. Ftcfe Assumpsit,. No. 11,12,13. 

\ 

FISHERY, 

r- 

1. Qu, Whether* there ban be a se¬ 

veral fishery without the owner¬ 
ship of the soil. - ^ 

2. A person who fishes in the fishery 
of another for the avowed piii^^use 
of giving fisc, to an action to try 
the right, is not liable to a penalty 
under 5 G. 3. e 14 ; Rinnerstey 
V. William Orpe, M, 21 G. 3.‘ 

• ' 517, 518. 
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FOREIGN 
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FORUO^ JUadment. 
ride AtTACHlKB^T, No. Q^S, 4. 

FOREIGN Bill afExdtduge. 
nh Biuk efExcAangCf No. 10. 

FOREIGN MgmenK 

I* AsSUMVSITf No. 1. 
Debt. No. l. 

<3> 2. Qn. Whether fonngn judg¬ 
ments BTh not tanctu^e^f in this 
cottWTryt OB the perties ? GdbrMiii 
V. ifeviih, B, R. E, 29 G. S. 

P%e 5, n. [<2>2] 
<t> 3* Judgments of s foreign court 
qf idmnky certainly are; £er- 
mrdi y, M»itedt)tf H. 21 G. 3. 

5,o.{«Fl] 

FOREIGN Skips and Fropertp. 
ride JitfVftAHOE, Np. 3l,41« 50,51. 


FORFEITURE. 

1. goods of a feUm vesting in 
the Crown by forfeiture or not 
anb}ect to the debts ^ (he felon. 

545,546 

2. Forfeiture of npenatfS innu agree- 
mentt bondt kq. fide' Agaee- 
ifEHT, No. 6. AwBvirr, No. 1, 
3,4,5. Bail, No. 6. Ihsolveut 
pdtor^ No. 1. Leahs, No. 6, 8. 

3. FoifcUuroiit^ an i^ce. Vide Ax.- 
OEnMAH, No. i. Caktal Bur- 

4. FoBSEtTUEs vnder the^eacire 
lewe. Fide Diei^fe. No. 3, 


_ forgery; I 

Vide Bits Bxehati^; Fid. 17, 
InorCTEEKT, No^ .^ . X^XITA* 
TIOS of Hq* i 



FRAUD. 


. ^ tnay be .cases trhicK^ 

^ will lake out of the sitUuU of 

‘ - - 656 


2. Vide BAttKfivrr, No. 3, 4, 5, 6, 
24,25, 26,30,35, 36. Dkcsee, 
No. 1. Insubas^, No. 13.^ 

Jtrn'OMEBT/No. 7* Ximitatioip 
of ActionSf No. 5, 6. Maxims, 
No. 6. Pleading, No. 18. 

PowsB, No. 9. Ransom, No. 5. 
Release, No. 2. SEtTLEMENT, 
Na J8. 

13. The Statute of frauds and peijn- 
. ries. Fide the Table of Statutes 
after iitle StaHute. 

FREIGHT. 

1. The freight is a fust on the cargo 
oftherd^. - 104 

S, No freight is due unless tlK skip 
arrive. - - 541,542 


FROM.'' 

1. Instance when from such a 
day" includes the day; Fugh v. 
The Duke of Leede^ B. R. M. 18 
0.3. 5S,n.[l5]4-[^] 

<L3r 2. Instance where " from ^ 
place" is exclwnufe ; Rcu v. Gam- 
liagemt B. R. H. 30 G, 3. 

53, n.[l5][<i^'3 
* 


G. 


GAME. 

1. A lard of a hundred or mapentake 
cannot jpunt udepeOaHon to kill 
game; The Bari of Apkehury v. 
FatMi, M. 19 0.3. > 28 to 30 
2; In a hterfMEt for IdUiag game 
6h(e euformation mart negative 
every one ai the gual^eatione 
mentioiied in 32 fe 23 Car. 2. 
c. 25; Rite V. Wlmimn, E. 20 
G. 3. • 345,346 

<3>S. But Rie eeid^ee needs mts 
Rea t« H. 26 6. 3 . 

346,». [<S>] 
4. A convietion 
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4. A cnnfviction for usJDg a gun, 
** bping an engine for the destrue- 
tion of game/' is *uoirf, unless it 
ad<j thift the part) used it for thje 
d•:^rruction of game; Rex v. Uvnt, 
liG. 3- P<f5c683,n. [I] 

GAMING. 

1. ' - - v.‘ i‘. well as securities for 

r' play are void. 743 

2. i»ut not contracts for 
T' •- •' ' '’-t to play with are void. 

741, 743 

3. r^!t of exchange or promissory 

r, ■ -r money lost at play is void 
ii. tiands of an indorsee, though 
ft 7 alnoble consideration, and vvith- 
out notice. - 630’, 743 

GENERAL Issue. 

Vide Constable, No. 2 . Costs, 
No, 15, 19. MlS-ftEClTAL, No. 2. 
Pleading, No. 10,11, 12. 

GLOUCESTER. 

Perjury bcintcoromitted in thebooth- 
hnll within the limits of the co«»<y 
of tbe^ty of Gloucester, on the 
tria!ri)f a cause before a jury of 
the county at large, the indict¬ 
ment may he found and tried by 
juries of the county at large; Rex 
V. Gough, T. 21 G. 3. 791 to 797 

GRACE. 

Qu. Wbeflier the draipcr of a prp- 
missory note is eutitled to days of 
grace ? - • 63, & n. [2} 

GREAT Sessions. 

Vide Wales, No. 1,3, 5. J 

GROATS. 

i 

Vide Loan's Act, 


t CROSSE Aitnijurie. 

tWhat is a extract a la grosse 
aventvrc, explained. 

Rage 291, D. [ 1 ] 


H 

HABEAS Corpus. 

1 . The court will not grant a Aaheas 
corpus ad testificandum to bring 
up a prisoner of war; Furty v. 
Ifexcniam, T. 20 G. 3. 419* 420 

2 . What certainiy is requiri^ in re¬ 
turns to writs. of habeas corpus. 
Vide Certainty, No. 2. 

HEIR. 

Words in a will tending to disinherit 
an heir at law, will not ha;Ve that 
effect unless the estate is com> 
pRtely devised to another. 763 

HEIRS. 

1 . Instances where the word heirs" 
shall be construed to mean heirs 
of the body. 266 , 267 , & n. [l] 

<35^ 2r They may be so restmined, 
by sub', ^uent words, in the case 
of a deed as well as of a will. 

266 , n. [<33^] 

3 . When “ heirs of the body” are 
words of limitation, 340 to 345 

4l When words of purchase. 

487 to 509, 506 , n. 

5. Where maternal shall be pr^ 
ferred to paternal heirs. Vide 
Equitable Estate, No. 3. 

6 . Where the paternal heirs shall be 
preferred, f'ide Feoffment. 

HERBAGE and Pannage, 

1 . What passes by a grant of herb¬ 
age and pannage. • 303 

2 . Qa, Whether herbage and pan¬ 
nage arc rateable to the poor. 

302 to 305 

<l> 3. The ranger of a toyal park 

! is not rdfeam for herbage and 

' F f 4 pannage; 



A Table qf tite Principal MatUn, 


pannase; ImtA Bvte v, Gm- 
dail,B,k.T. 26 G.S^ 

Jflgv 305» n. [rf <I>] 
4- Ejectment or npw/Am will not lie 
for herbage and pimnage, 3U4 

hereditament! 

Qi(. If cf^kolds are, included in the 
word “ hereditaments’' in 27 EHz. 
c.4.f2. - - 7l5,m[i3 

HIGH Treason, 
KmIc^reasok. 

HIGHWAY, 

t. If a parish, consisting of two dis- 
tricts which are bound to repair 
separately,, be coavatrd for nbt 
repairing the road in one of the 
districts, the other having notice 
of the indictment, the< covrt will 
consider it as being substantially 
the conviction of the district which 
ought to have repaired, and, if 
the Jfffe has been levied on an in- 
habitant of the other, wilt grant a 
special mdndamvs for A^^rate on 
the district bound to repair; ilejr 
V. Tomnshend, IT. 20 G. 3. 

42i;422 

3f. When a highway is overflowed 
or out of ■ repair, passengers may 
justify going oh the adjoining 
'land. - - 746,747,749 

f 3. Statute of bridges and high¬ 
ways. Vide Table of Statutes 
after iiih Statute. 

Hiring. 

Settlement by hiring and aerince.' 
VideStrtisMin‘rf S, IQ,’ 
IJ, 12,13,14,1S,24.\ ^ 

h6r$es. : ; 

» ■ ' ' I 


1. Unwtind hones. ■'‘'VHiie' War- 

• I* , It . 



‘ artillery, nre bil.letable tindej the 
' mitiny act,- whether they belong 
to the ordnance or are furnished 
by co»/rac^; Read Vi^IVillott, Ty^ 
20 G. 3 - Rage 422 to 426 

HOSTAGE. 

Vide Rabsom, No. 1,4. 

f 

. • HOUSE of Commons. 

Fide Journals. 

HOUSES. 

How to be rated for the poor. Vide 
fooK-rate, No. 13. 

HOVERING. 

Hovering act, - 609 , Sc n. (aj 

HUE and Cry, 

Proceedings against the hundred on 
the statutes of hue and cry must 
be commenced within a year afl||||[: 
the robbery committed,^ and 
day on which it was committed is 
to be included in computing the 
year. » - 465 

•l 

HUNDRED. 

1. A lord of a hundred cannot ap¬ 
point a game*keeper; The Bari of 
Aylesbury v. Rattison, M, 1 9 G. 3. 

28 to 30 

2. The hundred is not liable if the 
robber is taken within 40 days 
i^ier the crime was committed. 

704 

3. Vide Black Act. Hub and Cry. 
Riot, No. 1, .2,3,5. 

HUSBAND. 

1. In an action epeenant by the 
husband of tmiaot in fee, he must 
declare on a seisin in their de¬ 
mesne as of fee, in himself, and 

his 
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his wj/e, in right of his wifo;' 
Polybiank v. HaakiM^ H. 20 G. 3. 

Page 329, 330 
If he deglare on ^ si'isin in his 
demesne, as* of freehold, in right 
of his wife, it will be had on spe¬ 
cial demurrer ; Polyblank v. Tlats- 
kins, H. 20 G. 3. - 32.9, 330 

3. The husband cannot have execu¬ 

tion for the costs on a plea of co¬ 
verture found for the defendant, 
without a scire facias; Wortley v. 
Payner, E. 21 &• 3. - 637 

4 . Vide Covenant, No. 3. Set¬ 
tlement, No. 1 , 2. 


I. J. 

JAMAICA. 

1. Qu. Whether the statute of frauds 
extends to Jamaica, 38 

2. It does not to Barbadoes. 

38, n. 

IDENTITY. 

What shall be^evidcncc of identity 
in a question of actual marriage. 
* Vide Evidence, No. 15. 

. t IMMATERIAL. 

Immaterial altegations in pleading. 
Vide Alz,£oation, No. 3. 

IMPERTINENT. 

Impertinent allegations in pleading. 
F'ide Allegation, No. 1,2. 

IMPLICATION. 

I. When an estate shall be raised 
by implication, in a wiU. 

492, 498,501, 307, n. [3] 
-2. Vide PRRSVHFrioF. Remain¬ 
der, No. 1, 2. RBTVKNy No. 
4, 5. 


INCLUSIVE. ' 

When a time speeffied is to bit in¬ 
clusive and when exclusive. Vide 
“ After.’' “ From.” I^ue and 
Cry. 

INDEBITATUS Assumpsit. 

Vide Assumpsit, No. I, 4, 5, 6, 7, 

8, 9, 11, 12, 13, 14, 15, 10. 
Bankrupt, No. 32, 33, 34, 33. 

INDEMNITY. 

A mercantile' policy of insurance is 
a mere contract of- indemnity. 

Page 4J0f 7S6 

INDENTURE. 

Indenture of apprenticeship. Vide 
Covenant, No. 11. 

INDICTMENT. 

1. An indictment is insufheient wherd- 

cver all the facts charged may hi; 
true, and yet the party be inno¬ 
cent. > - - - 153 

2. Another prosecution depending 

for the same crime cannot bo 
pleaded in abatement to an indict¬ 
ment. - 240, & n. [1] 

3. Tbo court will not quash an in¬ 

dictment on the motion of the 
prosecutor unless on the ground 
of insufficiency. - 240,241 

4. The words ** purporting to l)e a 

bank-note,”in an indictment, mean 
that the note, upon the face of it, 
appears to be a bank-note, and 
the. want of such appearance can- 
hot be supplied by evidence of re- 
prcstmtatioiis of the party when 
he disposed of it; Bex v. Jones, 
M. 20 G. 3. . - 300 to 302 

5. An r indictment /or obstructing 
. the execution of a pofoer granted 

by sttdttle, lies at common law, 
and ought not to conclude ** coa- 

tr(f 
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traformam statvti;^' Rex v. Smithy 
T. 20 Cr, 3. . 441 to 44^ 

6. But an^indiltmeut fyr an oftence 

treated by Aatttiet un'l^ss 

it conclude “ contra furmoia sta~ 
ftifi/* - 445 

7. An indictment for not serving 
the q^ce of constahh iiiider an 
appointment by a' ’eqrpqriiiion\ 
without shewing ‘a right 'in the 
corporation to appoint |)ygmni 
or prescription, isbadl " ^'- * * i 5 

534, 53fi, 53^ 

3. Vide Certainty, Jio*.2., Olw* 
oteeTER. MvRORRt.Ko* 2. Trba* 
SON* Ko* 1: ^A|U[j^c;K,..$ijo. li 

VsR No, 7.'.‘' ” :> | 

--• V *: 

INDORSEE, INDORSEMENT, 
INDORSOR. 

f^ide BtLi ^ Etecdangr, No. S, 12, 
13, 14, 15, l6, .17, 19,20, «1,22. 


JNTORMAtKlN «».#«!o. 

1. The court will not give leave tp 

quash one filed hy the Attorn^- 
Utnered; Rex v. Stratton^ il(* 20 
jG. ,3. - Pe^c 239 to 241 

2. BiUt he may enter a n^i prosequi 
npon it, and file another; Rex v. 
Stratton, M, 20 G. 3. 239 to 241 

mECSuVIATlON Ml the Nature of 

^ • Quo Warranto, 

s 

,Vidt Corporation, No. S. 

INFORMATION /or killing Gam-. 

Vide Game, No. 2. 

INHABITANT. 

1. Inhabitants of maritef towns, fide 
Market Towns. 

2. Vide Highway, No. JL. f Set¬ 
tlement, No. 6. 


information. 

I 

. 1 . Another prosecutkm depending 
cannot be pleaded ioabateioent to 
any other hut qtd iuni informa* 
tions. > :240, 

a. It is a general that in order 
to iohtain an in'fomatioH for a 
private /i5e/, charging a specific j 
offence, tiic |mrty libelled niust I 
deny the charge upon oaM; Rex 
V. SO'G. d. ^ jtr 284* 

3. The above rulc'<(No. 2 .) is ihvari- 
ahle, .unless the party is abroad 
at a great ^stance, -or the charge 
is of criminal^ lanwage hdld in 
parlkmeal; Rat v. Hdswril, And v, 

« Rate., M. 20 &, 3., 367,do spi 

4. In 4what fOtirt^will 

grant an infpm'i^on .against jus* 
tices of .peane >or spag^ates of aj 

, corpoHhom ,,, op a ■Ami^.qf- «bus» 
their pfiice <to kervoi ekftiim' 
,purpoSb. - , <338 to 590' 

£. Vide^osrs, No. 91 ‘ IDycitsEER, 


INJUNCTION. 

Vide Trial, No. 2. 

Q3*’ INLAND Bill Exchange. 
Vide Bill of Exchange, Kr>. J£i. 

INN qfQourtj, 

Vide Barrister, Nol 2, 3. 

' ^ ' 

Vide EnovIrt. 

JNRODMENT. 

‘.A •' 

Vide Enros^msiit. 

* . ■?■ 

1 . ' S • * ’ • 

INSOLVENCY. 

* ' . * • 

1. The, fnaolvency of a. defendant, 
jiioqe4he actkin brotight, js good 
Opnse t^inrt Judgment as in case 

V. Wilkinson, 

£, 3LG. 3. - - ' 671 

2. ride 
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2. Vide BYt.l ^ ExcMaugef No. 2o> 
S£;i'Tleme:«t, No. 18. 

\ INSOLVENT Debtor. 

1. A di«rbai^ under the insolnent 

of \6 G. i c. 38. does not 
protect the party against a covo. 
nant for payment of an annuity^ 
as to payments accruing after his 
dischaige, although a 6o|rf to sei| 
cure the annuity was ,yb^afetf 
betore the discharge; Cofferd v. 
Ilookct 3 . 

Page 97 to 101 

2. But a diseiiarge under 18 G. 3. 
c. 52. does (by § 30.) j>rotect the 
grantor of an aaaatty from pay> 
incuts accruing after his discharge. 

100 

4^ 3. A trader may be insolvent with* 
out being a bankrupt. 92, n. [t] 
14. If a person who bus been .dis¬ 
charged by an insolvent act, give 
a note for a debt which accrued 
before his discharge, there is a 
^sufficient consideration to support 
*an action on the new promise; 
Best V. Barber^ B. R M. 23 G 3. 

101, n. [t42] 

5. If a person who has been dis¬ 
charged by an insolvent act, 

• brings an action and recovers on 
a promissory note made to him 
before hit imprisonment, but not 
due till after his discharge, and 
which was not inserted in his 
schedule, he sbdll hold the money 
as a trustee for his assignees; 
Brown v. Rivers, M. 21 G. 3. 

472, 473 

6. By 18 G. 3. e. Si,, the insolvent 
is protected against bonds exe¬ 
cute before, though not payable 
till after, the di^ in the act; 
Paget V. Wheatit B, 21 Q. 3. 

€f)p to 671 

7. An action will not lie against the 
' sheriff or his oMceft^ for taking a 

discharged msdvent in execution; 
Tarlton v. Fiskerf B. 21 G. 3. 

6ri tQ.677 


^ INSTALMENTS. 

Fide 8.43?Knurr, No. 13. t 

INSTANCE Cmrt. • 

Difference between the instance.court 
and the prize court of Admiralty. 
l^tde ADMinaLTY, No. 5. 

INSURANCE, INSURED. IN- 
.SURER. 

1. A stipulation, though written on 
the mar^jpn of the po)icy,*is a 
warranty; Bean v, Stupart^ M. 19 
6. 3. 11 to 14. Kenyon v. Bcr- 
thon^ N. Pr. 19 G. 3. 

Page 12, n, [4] 

2. 'But if on a separate paper, 
though pinncil or wafered to the 
policyf it is only a representation ^ 
Pawpon V. Barnevrltf N. Pr. 3'. 

1 s G. 3. 12 n. 4. Bize v. Fletcher^ 
N. Pr. 19 G. 3. - 13, II. 

3. Difference between representations 
and warranties. II to 14, 260, 

26l, 262/285, 289 

4. Warranties in policies must be 
strictly complied \\ith, but rrprt- 
sentatiotts .li-ed only be fair and 
substantially true. 11 to i4, JI, 

n. [3], 1.2, n. 

5. The word seamen, in a policy, c.v- 
tends to ail the crevV, including 
boys cook, &c. Bean v. Stupart, 
M. 19 G. 3. 11 to 14, II, n. £3], 

12, n, [4] 

6. If a. ship sail on a voyage dif¬ 

ferent from, although coinciding 
in part with, that insured, the po- 
fiey is discharged, although the 
loss happen befqrc the dividing 
poidt; Wooldridge V. Boydell, M. 
igG.f' - - l6tol8 

7. A de^tion intebded, if the loss 
happen Vfotc it take effect, does 
not discharge the po/icy, 18. Tiel~ 
lussohi' y. Fergussbn, B. IQ G. 3. 

361 to 366 

8. A warranty “ to sail with con- 

«>y’' 



’if .% 

y/ tht?Principal Mature, 

a)!py’ mcAHs -the usual convoy for; . 'juiuircrspliy c^plc^ctei^, thfe intntcdl 
the and not^'a^^ero ile-'* h not lnncncb^«l>' give the wifer- 

pHrtttK‘ wttll cenitoy; UUy v. venter notice thpu^ th® ship docs 
£ii:ei% Jit l9 0iA .te^e7^^oS4,' not sail till efteit war coofi^ 
& n. [7], 73d» 736*^ , menccs; £lanchiFletder^ M. 
Q. But in such a case (No. 8 ) an! ftO O, 3.'* - Page 2d I to 254 
unfonist'cu separation is no breach; 15. Ip MiFh easp (No. 14.) upon 

of. the ttcrri7B/y. 'r4, il71, 7OT: ‘!: a «bfey‘in^tlie usual fordi, the 

]0.r A skip and goods ^ing iiKOrcd^ ' ' vmer-icHtiii^ will be liable for 
for a voyage, if tiie’shiii i^lakci^l. a/bee ,by copfuie; Planchf v. 
and rc-€eiptnred, and, alter the re-; M. 20 G. 3. 251 to 254 

captut^,!tHe captain, dcfii^'fairlyI Iq. insurance on a voyage ck- 

for the benefit of^his employers,! prcssly pruhibiteikby the laws of 

veils the., ship and., car^,ai^? , this .cpunt|y is wid; Johmton v. 

thereby pute aa ciif :0 the.yoy-| ‘‘ SttUon, M. 20. 0. 3.' 254,^255 

age,^ the 17 , On areprceenfo^ibii that unship 

and icc'ov^ as f^ir a, i<^id Joss was seen sid^i on such a day, «t a 

MiHcs V, 0 . 3. certain latitude or point in' thfc 

■'-i.'■ " 231 to 835 voyage, if it turn out that she had 

t 11. An insurance upon a life is got safe to the point represented, 

-within the statute ot G;'2. c. but was lost two days before 

32. § 2. and therefore provcable the day mentioned, the diffen'nqo 

under a commission of bgnkrt^t, (though by mistake) is material^ 

though tbelo^ haracn after the and discharges .th4 policy t fjjac- 

iankruptey; Cox v. liotard, B, P. dome// v. Fraser, M. 20 G. 3. 

H, 24 G, 3. Ififi, n. [f 55], l67» % ' 

n. [f j 18. If tbe %snred represents mate- 

12. If the voyage is lost, or not no/facts, without knowing them 

wottb pursuing,, if the otthoge is to be true, he takes the risk of 

;high, if further expence is tiecrs- their being so on himself. 26‘l 

aary, if the toidbr-ienVer will not <!;>* 19.»St», if <b4 ogea^ of the 
at all events undertake to pay > rmder-vriteridO^vorbh prineippl 

that expcnce, the insured may ; ia.liable; Fitzkerbert ^fv Mather, 

abandon, notwitbstmiding acr B. A, M.'il6 G. 3. 2^1, n. 

eapture; Milleo v. Fletcher, !T, 19 * 20. Id a policy on goods shipped on 
0.3, - ; - 231 to 235 board-a fCOrtain ship, to return 

13. If goods am insured on. board a' part of die pjwmhtm ** if sails with 

ship from London to Nai^Zi. with caimay and the arrival-of 

liberty to eall at Gsiend, and ^c. the sbip^la wdiat is meant, and the 

is cleared .cmly for' Ostend, but' full feturh iS''CQ.‘be<'>made on the 

sails directly for Flmtz, that be- whole eum insared, though'there 

ing the known^ygDuiec of the .trade, should be aaiawrt't^ loss on die. 

«in order td/.^Vc certain duties gooda^xShnbml .«.;iB«iydr//, JSf. 2^' 

both here and to Trance, -diero is &• 3, ■ • !<' 268 to 5272 

no fraud oh ibo Asoder^vriter ', so 21v. It is not neeceiaiy»und^r such a 
as todiscbar^the'pd/ic^; P/itac4£ ptaky {Ad. 20.) that the ship 

y, Fkteherf Mi-iUSf G, 9, ' should,arrive dn company with 

• ’ ‘ -' > '..251 10 254/ the aroavoy; Smond v; BcydeH, 

I4J' t#,aft .in&iifrahee;b >iaado la.^re M: 2O0. $, •' 26a to 27« 

the CommhDcemcat of bhstiihics, 22. If an insured, quit* the 
but when an immediate nor is course described tn the policy 

from 
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from necessity, she must pursue || JPrcnce''-r*aUhoo^ii«' tbff imusnd, 

«-the-new v.qy9§t.oi necessity, in | by^ a r(prr«<w!MSm^ 

■ the din«t course,. and in the | the polity at the time of- under* 
shortest timci otherwise the policy \ • utritin^,;^ state—^^ihatv the hhip. 
N will be'discharged; LavabrftV.Y '--intends ttr-sail' in-.Stptembttf.^t 
WiUmi Bixe v. Fietchr; Lava- . October^ and to to Jl/edett'a, 
bre V, Walter^ M. 20 G. 3. ^ | • the isles of J-’raxce, Ponditkerry, 

.V • . Pa^ 294 to 291 I i the isles of Franca^ and 

23. On an Ea^-Indk, voyrtge^ pndcc ; «, L'Orien#’*—if the insured really 

a noliry—** At and trum rlH>rt - ; intended that the ship should sail 
VOrimt to Ponihkerry\ Mddms^' f as early as represented^ and that 
and China, and at -ani£ ’ she should go to <;At»a,thie^ policy 

thence back to the ship’s pmt or ; ris .not diseWged, though he af* 

. ports of disc^'ge in Ironcr,. with ^ terwards cimnga- his rintention, 
liberty to toura,<«n fAe onfward'or and the ship does not j^til till fk* 
homeward hound^.vowgc, at the cemier,.and goes to and 

Isles oi Framcc a,od^ifiHrbotc,t 2 Si'i not to Chinoti, Bize v.. Fletc&er, 
at all or any .othiyr place or ' N, Pr. after-£.;20 6.-3. . 

' places, ickat or whatsoever, and . - Poge 284 to. 289 

that it shall be lawful for-the said 2b. A devwtion from necessity, must 
ship, ift this voyage, to proceed be justified, both'as to substance 
and sail to, and touch and slay At and manner. - v 291 
my ports,-or phees whatsoever, as 2/- A rej)rescntatiau made to the 
well on this side as on the other first «Atfcr-a;nVcr o.xtcnds to all 

side of the Cape qf Good Hope, the others i Barber v. Fletcher, M. 

without, being deemed a devia- 20 G, 3. - - 303, SOb 

ftoa”?>-Thc geudral'woids are qua* 28. A representation, that a ship is 
iified and restrainvdel^tbe expres- expected to sari on such a day 

siohs, in tkt.a^ard or home from the coast o{^Africa, is not 

•ttard hound'^'poyoge^* and; “ m waferiol so as tq^disebarge the po- 
/A»# voyage*' to mean all places Hey, though it turn out, that she 

in the usual course of the voyage actually, sp'^ed six months before; 

^to and from tha fdaoes mentioned - .Barba% v. Fletcher, M, 20 G. 3. 
*ia the policy; Xuvuiir 305, 30b 

Lavahre Walter, M. 20 G**.3. U facts not .disclosed by the 

; 284 to 28b ; brpketr^^for the,insured, in a repre- 

24. Under such a p«fiqy,<No. 23.) seutationof the state of the ship, 

, it is sitdefiatian tu.go to Bengali ' ^ appear waferra/totbey'tfry, though 

havabre v. Wilson i Lavabre v. . they did. not to the broker, who, 

Walter,, S. ,( 98 * to .291 ' ^>nercly on ‘l*nt account, abstained 

23 ; A poiiey being—“ At and from from mentioning them, the insur- 
L’OrieatfAQ tl»q.;^l«».of France ; ance is void; Shtrky v. WtUaa- 
, and and'-to.uU or any ' J5».K. Jlf*22 G.3* 

i port# und-places, iwibefe aitd what- ’ -30b, n. [t 8iJ 

; soever, in 1^0 B>»L-Mks,. China, 30, \yiie(e there is a stipulation in % 
.. i^ersia^ or dsew-huro, beyond the - policy, on a foreign ship, that the 

Cape of Gpod Hope, from pli^. to . policy sbalL be sidficicnt proof of 

place, and during tbo ship's stay interest, and them is judgment by 

.and trade, backwards add for- default, the plaintiff, on the writ 

.wards, at all ports and places, of enqmry, need only prove the 

and until her safe am\’al in defendant’s subscription! without 

giving 
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fiwipg fl^ \tShtm <B/t iM*ft$t; 

Bi SO 0. 3. 

315^316 

31« Polwief Oil atid pro- 
pvptf art) nbt mithin4be atmtoM'iiX 
196.S. €.39U - 3l6 

ZS,. Oif Oi'wrrttoip to sail fconi Jo- 
oukOt on .or before a day 'Mitnni 
if '-tke shi|> depatts from her pisrt 
of loading on that day^ with all 
lier taigoand elormcason Iward, 
and pfoirtM»ds to tfad ]dace of lon- 
deivovaln tbe island, expecting to 
find a eoatoy and proccM imme- 
dimidfyf 4mt is detained there by 
an'mw^e till after the day, tite 
depattnro' U a'.com|diance wtth 
the wamaiyt tlanign the captain 
knetr of tws embf^o when he 
sailed, the embargo fa^g only till 
comvoy should b« ready; Earle v. 
Harnit B. 20 O. 3* 337 to 35d 

33. So, a Freniek ship being war¬ 
ranted to saH from Guada^pe-nn 
or bdtora a day certain, if she take 
in all her cargo and clearances, 
pad team her port of loading be* 
ifortf .thaday, and sail to amothcr 
fmrt>of the-island, in the direct 
course of hm- mendy in 

the hopesof joining conwoy, and to 
tahothe ^vemor^s dwpatches for 
Prsmer* ^ warranty in compHed 
with, though the governor there 
'diouid detain her beyond the ^y, 
although It should he a con* 
ditioir inserted in one of her clear* 
ancos, ** that she ^euld passethat 
*'wray to take the ordem of^^o- 
** vernmentt^ 'Tkdhston 
giMson, £^90.<r. 3. 3fit th 36$ 
TAelliuson y. >8tapk&, Pr. alter 
E. 20 (7. 3. • < Wi-in; SfijF, n. 

3di So, -if a dbip; b insured at and 
from /amiuaii .aMV^imieed 
or to have satted, on or bdore a 
day ccrtaiftvifiAhWf on the day, 
from her port o^ loading, with all 
her tihrgo anid^ediiiitukdes on board, 
VO anotller (hiri of tba islafici, 
the sake W. joining coi^ey, that 


[, hnng the -usual place of rcnde)i!* 

I .. musr the warranty^..is complkd 

with, althfongh soeh place be out 
of the dfvect eoprsi^ or the voyage, 
and the ship ip dou^pad there, bji< 
an embargo, till 'hflc^ Aw: day; 
Bmd V. Nnti, £. B:E, 17 O. 3. 

P^rS^, n. [9], to 370, n. 
i35* Yet the ship in suim edm (No. 
34.) would be protected niider the 

II Ssotdi Jetmaka,** in sailing 
^ bmmden the two places. 370,-n. 

36i> Va ship, warranted to sail on a^ 
day certain, gets Jpder sail on the 
day, with inten^to pursue her 
voyage, the warranty is complied 
with, iha should be obliged 

tQ put him instantly by an tm- 
6 ^ 0 , before she gets out of th)^ 
harbour I TkeHaeem r. Ferguseon, 
jr* Fr, ■ 369, n. 370,4* n. • 
37* An insurance Mng niadc with* 
out mtereet, and the premium paid, 
the insured tduUl not recover it 
back i Xemry a. BoutiHca, M. 21 
0.9. - 463 to 472 

33. StL iO' the case of a rc- 
muaranti^VobA, by 19 <7. 2: e. 37 ; 
Jndree a. Fkteker, B. R. B. 29 
G.S., 47l.n.[<a&‘] 

39* An smdermatfor is preeunted to 
know the nature and peeoliar cir* 
cUBittattces itf '^e branch of tra^e 
to udtich the itisnil4^ telaces; 
JVoMSs a. Kennaw^t PP 31 G, 3. 

510 to 513 

40 . An ifwn!nume,<**i'with Uberty to 

eratsc liic wee|»,* means six weeks 
suecMsimfy.dhM the commence* 
ment ot^craiic; Span v, Briige, 
Jf. StXSih. 3271» 531^ 

41. The ship and goods heingiMr* 

ranUd neafo^ a ee nSe m n d t wn hy 
aJk^eigntotHpiddmiNatykitoi 
cMmfosm mddiws^’that tb^ were 
not neutrid. ttofoss it aj^ftear thi^ 
the cotutonuMi^mi naut on. that 
grewMt Bm»ardio.Mtttewr, ff. 
910.3. - 373 to 583 

42. When a idiip Is insured against 
capture for twidvemotitlis, kt-Uic 

rate 
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rate of so nsveh per months making 
a specified g^ss snmi though the. 

Cease before the. eiid ol two 
months^ tV of chh ship in 
storm, the^ sh'aU he no appor- 
tioament. noiu return of pretnium, 
the Contract being entire; Loraine 
V. Tkoatlinsoriy H. 21 G, 

, 5^ ‘ Page 586 to 588 

43. So,.if a ship is insured for twelve 
months, at a gross sum, warrahted . 
free from captura^ there shalk-^BK) 
apportionment nor return, thOTgb ! 
the risk cenvitlAy tlie capture of 
the ship, before the expiration of 
■ the twelve months.. 587^,784,785 
'14. So, if there is an iraunmee on a 
ship and goods~-at and from A. 
to during her strQr and trade 
there, at and from thence .to. hot 
port or ports ol discharge in G., 
and at and from thenee baclc to 
is an entirciWAtraet, a«d,>if 
the toss happen at-^ny time after 
the cointncncemeRt of the rifit, 
there shall be no apporiionwent.nor 
return ; Bertnond ■ v. IVpodbridge, 
7.21 C.8. - • W4»789 

i>. So, if Uiere is an hashrance up<m. 
a ly'e for a yeaf^.^ith nti oxo;ption 
ns to suici^ and the-.hands of jus¬ 
tice, if the party die in, either 
t|)Osc wayrJwkthiii the year^ there 
shsill be Pei^ifppfirtTonment nor re¬ 
turn. .'7.S5>789 

46'. But if the policy is—“ at and 
from London to Ilai^ex kk Ne^ 
Hiotia, warranted to depart with 
•cojwoy from Porfsmouth*'-*itiia riik 
and contract are'divbeahle, and; 
if the ship depart from Pdrtsmovt’h 
without eouvoy,' tlfiRc shdll be an 
apportionment and 'return of so 
much as w«&.puld fat .thenutoyage 
from Poirtmautk to he 

ascertained by thc jurjv thexom- 
menceinenbof-any risk from Portt'- 
mouth depending on tl^ condition 
precedent of adeparturefroni thence 
with coftwov. ^ 587» 7p0 

17* So, if tho fo/icy-is—•“ tff ami 


I from .<f. n^rmt/jed^tosaTljiintjil^ay 
: certein,'—the/risk, and ,cofi(wt • 
' are'divMeafaley.the risk from dc- 
peodii^ on rtdm cenll^im 
of a departure on the day, and, if 
; there is no departure on the day, 

I thor8shall beanapportioRaicditand 
returm ■ Page 785, ^ n. [ij, 790 
. 48k- it is- ■» general principle, .Ihat, 
i where tho rifk has begusv though 

» it should cease immodiatel^f there 
' shall be.no reftini oipremom, 

. -.588,789 

49* Ami,, in alleases, when, the risk 
never has.begun, thorn shall be a 
return. ‘ r- 

50, Under airerra!a%r, thdt theship 
and cargo are ned^td properly,. it 
is sulftcient if they are so when the 
risk commences-; £dea v^Pankiiatt, 
T. 21 a<8. - 73210736* 

51. If such 6, warranty is false, thoagjr 
the lose should not happen in con¬ 
sequence of the property not being 
neutral, the policy is void. 

733, n. [l] 

52. la assumpsit for a total htSy an 
average toU may be given in evi¬ 
dence. - 732yn. ^ D. w 

53. Where there has only , been an 
' average-loss, if- the account is so 
complicated i!mt it cannot be ad¬ 
justed ttt court, theyanp, by con- 
' Sent of the p.^-.'cs, may find for a 
lotal loss, the plaintiff entering into 
a rule to account to the under¬ 
writers (or vrhatpa.rt of the insutvd 
■ property, lie slmll recover; Barber 
V. Prcnch, M. 20 G. 3. ^94 

INTENDMENT. 

Vide Imp&icatxov.. pRESOMpridir. 
OUDEU. llEUAIsnEK, No. 1, 2^ 
RE‘rvax> No. 4, 5. 

INTEREST. 

ride £ VISES CE, No. 7, 8, 9,10, 
11, 12, 13. 1^ 15,78, 22. In¬ 
surance, No. 30, 31, 37. 

INTEREST 



* 
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. INTEREST I 

1 . Tii^ jury ^ay allow On ^ 

book debitj- in naine of deamsf*.. • 

■ \ V , Fagrtlb 

2. Intcit;$t may' be allowed by the, 

• cDfU^^ vpon the affirmi^e^of a' 
jvSgmtni for the plaintifft^Vn the 
sum for which the original judg- 
meitt'was given, from the date 
thereokjlo the time of the taxation 
of cot^r j iSink v. Langton^ B. R. 
r. 22 752 i n. [ 33 , 753 , n. 

3 . ^hii is not of course in all 

Casca. > •' 753 , n. 

<13i* 4. If-by thexotfi^ of the court 
[^er)i^fUnteri|st/ih not computed 
in thO'liitowdi^ of costs, on the 
affirmance of the judgment, the 
jun^nlay f^ve interest, by way of 
fmoigat from the time of signing 
the Original judgment; Enticistu 
V. Skepierdf B. R. M. 28 G. 3 . 

753 , n, [«« 3 »'] 

< 1 ^ 5 . In debt on -a recognizance 
against bail in error in Cam. Seacc. 
the bail are not liable to interest 
for the time intervening between 
. the original ) judgment and the 
.affirniance.' 753 , n. [a c 30 ] 

6 . But the bail in error in B, R. 
are (No. 4 ); Frdh v. Leroux, B. 
JL M. 23 G. 3 . 753 , n. [a < 1 >] 

7 . Vide ExcuEQUxa Chambert No. 9 , 


JO. 




INTESTATE. 

vide ADMiniSTaaToa. Bastaed, 
No. 24 


JOURNALS. 




1. Copiet of entciea'in. the journals 
of parliament are evidence s Rex v. 
Lord George Gordoa; U* 21 G. 3. 

. ^ 593. 4-«•. [3] W 

<Qkiyp|'hc journals of th«r House of 
' CMtoohs are reebrda, 

■ - 593,«.[<a>] 




IllREGULAHIxy. 

Vide No. 0^ ' PEACtiCE, 

1. Wh^the special matter .may be 

‘ ^veft in evidence under the gcMfrc/ 

’ Msac. Vide UonstaELE,' No. 2. 

Euioeecc, No. 10. JiiDouaKT, 

I PLEAOtNO, ifo. 10, II, 

2. QUf Whether tWcourt will ever 
award a rq»/effd*on the applica¬ 
tion of the party who has taken an 
immaterial issue, Fage 396’, 747 

JUDGMENT. " 

1. Indebitatus assumpsit will lie on a 
foreign judgment; Cramford v. 

Whittal, B. R. H. 13 G. 3. 4, 
n. [l]. 5, n. Flaistoioy. Van Uxentf 
Cam. Scacc. T, 18 G. 3. 5, n. 

2. So will debt; Walker Witter^ 

M. 19 G. 3. . - 1 to 7 

3. In dedatjgtg on a foreign judg- 

wenty it is not necessary to shew 
the ground of th^jl’ndgmcnt; Wal- 
her V. Wittery M. 19 G. 3. 3 to 7. 
Crawford v. Whittaly M- 13 G. 3. 
4, n. [l]. By n. ^ F ls aAffw v. Vcm 
Uxemy Cam. G. 3. 

4. But the defendafitmay give evi¬ 

dence to impeach it under the plea 
of nit debfts Walker s.WUteryM, 
19 G. 3. - - 1 to 7 

5. But qutere.UA to that point 
(No. 4).. V^e FoESie:9 Judg- 
menty No. 

6. If a foreign Judgment is called a 
' rccoi'dIkiJbe declaration, and the 
concl^ob is prout pdtet per re¬ 
cords, it- is surpluoa^ty and not 
traversabfe by a pica ef nul iiel 
.records .fValktr^ v../f^fl<cr, M, 19 
G. 3, - - - 1 to 7 

7‘ If «iw*» knowing of a judgment, 

I purchase, though for u nmlmble 

considcrationy 
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eomlderiUtoitt the purchise is 
dalent aiul mind gainst' the judg* 
meet creditor^ , ^>' Pi^e 88 

8. Thu ttv'iV pt' iiweutian is adt evi> 

diitce of the. except 

against the ^pftrties to such judg¬ 
ment. - ,4i^42.di:«^ 

9 . A judgment, cntejicd hi^fore an 

extait is sTjed out shall'be pre- 
fciTCd. - - . . 415 

10 . Vide Aii£KPM£NT» No. '4iWs.' 
Defaut.t. D£Muan£U 

di^nce, No. 4,^. Extent, 'Uo. 
S. PftACTiCJ^No. 1. f Non- 
Pros. 

JURY. 


14. The Jurisdictic^ of justices of 
, the p^c and icw^ssionqrt of 
e3'cffe;"’ard^'al"to tfic^excise laws, 
^ exactly the same, within their re¬ 
spect! ve j prildfctiuns. 

f , Pogc 855, It. [f] 
5. Vide Bastard, No. 3, 4. Cox- 
vicTiosF, No. J,, 2, 3, 5, 6, Iv- 
I'ORMATXOX, No, .4 . OBiPEII. 
Relief, No. 4. . _ 

■* s.*-* 

JUstlFICATION*'-* / 

Vide Constable, No. 2. -Cqsts, 
No. 1(5. HroiiwAY, No. 2.-.. Jus¬ 
tice ofPeace^ No, 2. WaI:, No. 
2. 'i'AcsPASS vi 4- (H'mut No. f. 


1.‘ If the vikabUants of a district 
have enjoyed a prescriptive exemp¬ 
tion from serving on juries, they 
are not liable to Mrve under any 
of the statutes rclaUvc to juries ; 
Ret V. Pttghy E, 19 tr. 3. 

188 to 191 


2. Instances of persons exempted 
from serving on juries. 190 

:i. Instances of what the jury is to 
judge of. 

515,* t 555, n. [t], ()81 
4. Vide pESiuitREH to Evidcncff 
No. . 3 . G^.oucester. Mipnr.E- 


fic.v, No.; 


> belli. 


JUSTIFICATION vf Bail. 
Vide Bail, No. 2. 




K. 

KING. 

Vide- AD.MnfJSTRATiOir, Nb. 4. 
Bastard, No. 2. ' Excise. F.x- 
TENT. For: ^sitUre, No. 1. Na- 
vicABEE River. Office tt. 

KING'S BENCH. 


Vide PaiZK, No. 7- Ransom, No. 

2 , 3 . 6 . 

JUSTICe V Peace. 

• • 

1. When a justice of ftiisce is entitled 
to double costs under 7 Jap. 1. c. 
5. r/rfe Costs, No. 7* 

2. In what cases he may plead the 

general issutt nnd give the special 
matter in evidence. - 307 

3. The court will not grant an iafor- 

mathn against a justice of peace 
who has erred merely from igno¬ 
rance. - - 4-7 

VoL. II. 


1. The court of King's Bench has 
power to remove, every conviction 
by certiorarit .unless where that 
authority is taken away by statute. 

549 

2. Vide Exchequer Chamber. 


L, 

LANDLORD. 

<23^ 1, The statute of 8 Ann, c. 14. 
§1, extends only to the imme- 
G g diatc, 



Mitiiers, 


8iate>i and %ot to a superior, or: 
gniiind lighter Bennet’s | 

ease, It G. Z. 

<3^ 2. The effect of that statute niH> 
h^obtained by motion ; Darting ; 
v.HiU,B,R.E.90.ii, 

* i565,n. [<3t>2]. 

3. Vide Demand, No. 1 , 2, 3, 4.. 
Land-To^, No. 1. Lease. Poc>R«i 
Rate, No. 14. Release, No. 3^1 
Settlement, No. 5, 6^ 7. Vaei- 
ANCE, No. 8, 9» 

LAND^Tor. 

11. The land-tax is not peculiarly 
a landlord’s tax with respect to 
the public. - 227* n. 

2. A grantee of a fee-jann rent — 
without any diduction, detalca- 
** tion, or abatement, for or in 
any respect whatsoever,”—is en¬ 
titled to the full rent, without de¬ 
ducting the land-tax ; Bradburi; 
V. fVrighty H. 21 G. 3. 

624 to 6Q8 

$. The land tsw is not to be deducted 
out of the two years’ value pay¬ 
able as an arbitrary fine for ad~ 
mimon to a copyhold estate ; Mtle 
V. Grant, C. B. 

724, n. [2], to 727, n. 

4. Vide Settlement, No. 5, df, 7. 

LATITAT. 

J. A latitat may be taken out before 
the cause of action accrues. 6*2 

2 . A writ of latitat runs into Wales; 
Penry v. Jones, T. G. 3. 213 ; 
Lloyd V. Jones, B, Ri'^T. Q G. 3. 

213, n. [10] 


I.EASE. 

2. A lease void in its creation as 
against u remaii»Icr-vinn, does not 
become valid by his accepting rent 
jUR^ suhering the lessee to make 
.{d^rovcinonts after his remainder 


, vests in possession ; Doe v. But- 
cA#r,‘ il/. 19 Q. 3. Page SO to S3 
t 2. But Qn. Whether egutiy would 
not relieve iq such a case. 

" ' S4,n,[te6] 

3. A lease by the husband of a. feme 
covert’s estate (though not w'ithin 
32 Ben. §. c. 28.) is only rotVaS/c. 

53, n. [17], 34, n. 

4. But a mortgage of a ftme eo/rert’s 
e^ate, though in form of a lease, 
^ 'void; GoodtiglU v. Strathan, 
B. R. M. 15 

"lo.n. [17], 54, n. 

5. Under a provi^, that all assign¬ 

ments of a lease shall be void if not 
enrolled, vnder-leases axe not iii- 
ctuded; Kinnersley v. Orpe, IT. 
19 G. 3. - 50’to 58 

i 6. Where a lease is ipso facto void, 
by the condition or limitation^ no 
acceptance of rent afterwards can 
make it h(|.ve continuance as be¬ 
tween the grantor end grantee. 

57, n. [t 29], 58,11. [t] 
f 7. OtJjerwise it is of ?ll lease void¬ 
able only. 57, n. [i29], 58, n. [I] 

8. An under-lease is not an assign¬ 
ment, to the ^Qect cf working a 
forfeiture uiid^'a proviso not to 
assign. • 57, >84 

9. But under a that 

“ tlio lease shlfej^pme void, in 
** case thcdessj^j^nb^ccv/o/w or 
** administratdS^^pall, at and 
“ during the said term, set, let, 
“ or assign over, the said hereby 
“ demised messuage or dwclling- 
“ house, or any part tbercof,”—a 
demise by the lessee’s administra-^ 
trix for a a day short of tl:e 
expiration^oi the original lease, is 
baj||L Jioc, lessee of Gregson v. 
He^on, B. R. E. 28 G. 3. 

57,11. [flC^] 

10. The landlord cannot sue an un- 
der-tenant on the covenant for 
rent; Jlolford v. Hatch, £.19 
G. 3. - 183 to 187 

t 11. When the whole term is^made 
over by the lessee, although in the 

deed 
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dc<cd liy which that m done, the 
Yatt aad a power tff eiitey fur uoq- 
payment, is reierwed to him, and 
not to tlte^mginal Useor, this 
* an asaigrmmtf afid not an under- 
lease ; Palmer v. Eikcurda^ B. R. 

Page 187, n. [t 5$], 188, n. [f] 
112. And in such case, (No. 10.) 
the origins [ Irssor^ ox \i\'i OBsignee 
of tlte reversion, may sue or ljli«r 
sued, On the Fesj)cctive cov^hants 
ill the oriainal lease; Palmer v. 
Edwardst B.^. E. 23 G. 3. 

187, n. [t 59], 188, n. [i] 
t 13. And this (No. 11.) although 
new Covenants are introduced in 
the assignment ; Palmer v. Ed- 
wardsf J). R. E. 23 G. 3. 

187, n. [t 59], 188, n. [f] 
f 14. What cannot be supported as 
41 n assignment^ sliall be good us an 
vndcr-leasCf against the party 
granting it. 188, n. [f] 

<35* 15. A pro-wMO—that a lease siiall 
become^' void upon the lessee'^ 
committing .an act of iankrupUy, 
and being found a banknipl —is 
good ; Roe^.iJ/ssee of Hunter^ v. 
GuUierSf Bf&'i 'M, 2S G. 3. 

181-, n. ['X?'] 

iC, r?V/f I^VENANT, No. 4, 5, (>, 

• 8, 9, l<^^i^CLESlASTlCAI, Lcusf. 
1Muk^I^«m|^ 0.'.2, 3. 4, 5, (i, 10. 
row£;R7lif^?^ ‘’f 5, a, 7, 9. 

1. The appointment of constables is 
iucideutal to a court lect. 537 
H. No man can bu^I two leets. 537 

_,4 

LEGACYi 


I • ' 

Vuk EjCCgrAlENT^ No. %' 

O LETTERS PATE^|T. 

<3^ Vide Ov£B, No. 4. 

LIBEL. ' 

Vide IsroiiMATipjr, No. 2, 3. 

LIEN. 

1. The captain of a ship has no lien 

on the ship for wagest stores; or 
repairs done in England ; Wilkins 
V. t'armickacl, 11. 19 3* 

Page 101 to 105 

2. Freight is a lien on the cargo. 

104 

3. An attorney has a lien on his 

client’s deeds, papers, and money, 
for hTs bill. ' 104, 105, 238 

4. Qk. Whether an officer of a court 
of justice has a lien on the records 
of the court for his iecs. 

15)4, n. [2{>], 195 

5. If a candlc-maker, being m arrear 
for the single duties, become a 
bankrupt, 'iid is cauvicted alter 
the assignment of. his estate, the 
double dut- s are a lien on the 
candles, utensils, and materials in 
the hands of the assignees { ^Stracy 
V. Huhe, T. 20 G. 3. .35)5 to 41 O’ 

6. So, in the case of malt; The At- 
torney-Gencral v. Senior, Scnce. 
1737. 415, 41(),. n. [1], Rex v. 
Fowler, Scacc. 19 G. 3. 

4J6, n. [2], 417, n. 

LITE. 


1. Land may pass under the word 
legacy.** 40, & u. [♦tO'] 

LEGAL Estate, 

"Vide Equitable Estate, No. 3. 
Mo^XG.tG£, No. 3, 17, 


What words shall pass an estate 
fiir life. Vide Estate, No. 1 . 3, 
4, 5. 

, Powers -to for life. V'ide 

PowEB, No. 1,2,4,5, 6, 7. 

, Insurance on a life. Vide Issua* 
AKCE, No. 11, 45. 

G 22 


LIMI- 
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•"V A “«' 

• ^ • 1 'i* 

}k • llVIiiii tr liqHtation'ovtf can only 
take effect on the .evCnt of a prior 
. limitation first taking effect; Doe 
ir. Sflippard, H, i9 3* 

iPage 76 to 79> 305, n. 
d. When it can only take effect on 
the alternative of a prior limita¬ 
tion not takin^cffect. 

S64lol68. 504. n. 505. n. 
3. Of the difierent classes of limita¬ 
tions over. 504, n. 505, n. 

• LIMITATION of Acihnt. 

1. All qvi'tam ncti6i& atk zny statute 
. made .or to be made (except the 
statute of UHageJ shall be brought 
within one' year 'after the offence 
committed. f235, n. ,(.15] 

S. p. Bill may be' filed in vacation 
against an (attorney to prdvent the^ 
sti^utes of limitation from atlach- 
,, ing. - - / 

3. Qu. If actual entity is rie^saiy to 
prevent the statute from attacinng, 
so as to bar a pwskssory right. 

485.n.[lJ 

<33c 4. So held, on a trial at hiar, 
unless there be some special reason 
to the coiitraty; Ford v. 

£. JR. H» S An»» MS, n. Fl 
5. A persoual representative naving | 
found among the papers of the de¬ 
ceased a mortgage deed, and hav¬ 
ing assigned It for the mortgage 
money more than rix ytsaa ago,; 
aflSrining, and reciting4n the deed 
6f assignment, that it iKort- 
gage deed made, or mdiilmned to 
be made, between the mortgagor 
«^aiid mortgagee tor that sum, the 
M assignee shall not recover back- the 
^ mortgage mon^, althoogb it shall 
turn ont that the mortgage was a 
fot^ery, and tha| the asi^ee did 
ndt dit^ver the toigery till within 
six yeefs before he brings his ac¬ 
tion, unless the atsignor ktusw of 


the forgery; Dree v. Ifolbech, £. 
21 G. \ .PagiS6^ to ff57 

6. There may he casts t^hich fraud 

will take out ^f the statute of li¬ 
mitations. - 6sS 

7. Vide Bill, No. 3. 

0 

LONDON. 


Vide Aldermax, No. 2. AtTaCii- 
MENT, No. 2, 3. Custom, No. 
10»^11,12. Co#t8, No. 3, 4. 


LORD'S ^CT. 

' 

1. Thegroaifs allowed under 32 G. 2. 
e. 28. (called the Lord's ^ci)must’ 
bo made payable and be paid, on 
eveiy Monday, whatever may be 
the day on which the defendant is 
brought up to. be discharged, and 
is remanded at the instance of the 
plaintiff; LegeA v, BargUer, U. 

- • ffS, 69 

2. An drder of a Judge under that 
act, made out of tesm^ is final; 
JLeiicA V. Pargit&, H. 19 G. 3. 

. 68,69 

* * 



Vide Insuravcx. 



Lot and'Cspe. Vid^nn, 


LOTTERY.. - 

Construction of 17 G. ‘cl 46, .icla- 
tive to th eJint tery; Layton v. 
Bearce^ M. 1^, l6 

_As—-— 


M. 

’ *• “if 

MAGISTRATE. 

Vide Costs, No. f- Intoama^oX, 
No* 4. J osTicc '(f Peace, MAirdR. 

t MAGNA 


A Tat^'of the Tnncifkh "MuHers^ 


f AGNA Chwrie. 

Vide Table of IStatutes after title 
SXATVTB. 

MAINTENANCIfif Me Poor. 
Vide Relief. 


6, A mandamus will not lie to com* 
pel adnriniti^': tio dratee of 
harritter;' Re* V! Gr^*s Inttf E, 
20 G. 3. Rff^ 353to 35ir 

f. The coiirt will not gmnt a ntfln- 
damns U> the PankfUtc. to Srantfer 
stock j Re* V. The Batik' of lKng» 
land, M. 21 G. 3. 324 to 326 

8. Vide Rbtukn, No. 1, 2, 3, 5. 


MALICIOUS ProtecutioM. 


MANOR. 


In an action a malicious prose¬ 
cution, the plaintiff must shew in 
his declaration that the original 
suit (whenever instituted), is at 
an end ; Fisket v. Bristow, T. 19 
. G. 3. Page 213 


mandamus. 


J. *' Not iduly e^cted, admitted, 
and swoni," is hot a goOd rdtam 
to a mandamus to restore; Rdf^ ¥• 
l^e Regis, U. IQ G. 3* ' 

r^tq 86 

2. ** Not duly elected, admitted, or 

sworn,'* perhaps is. S6 

3. ** Not du^l^eeted,*' is a good 
return to a mandamus.to admit. 


VVhaf 

return^. 

TJktST 

5. On a 



80 

required in a 
Vide Caa- 


damus to restore to the 


qfiee of a capital burgess, in a re- 
/urn,•o^that the cause of atmtion 
was non-attendance at a meeting 
to whieh the party was summontHi 
for the electiofi||£ a cupiUil bur- 
gess,r—an acermRt, that the nght 
of election is —capital 
** burgesses beingArntr commm 
** coiiMiiZ,*’—-does not assert with 
sufficient certainty that he had a 
right to concur in the elciiion, 
because' it does not necessarily 
appear, that tUl the capital bur- 
j^ses arc of the common council; 
Re4^\* Lyme Regis, £. i;» G. 3. 

177 to 182 


Vide COPYBOLP. CVSTOM, No. 5, 
6. KvinBNCB, No. 20. Moat- 
OAOX, No. 13, l6. 

MARKET rmni. 

The inlabitanis of a market town, ot 
of a" city, bojrough, or town cor¬ 
porate, are not prohibited by 
1 & 2 Pk. be M. c. 7f from selling 
wooUen cloth, &c. in other mar¬ 
ket towns, cities, dec. by retail, 
and not in open fair: 4^ v, 
fVhite, M, 20 G, 3. - 256 

MARRIAGE. 

1. The adtual celebration of a mar¬ 

riage need not be proved in any 
civil case except in actions lor 
criminal conversation. 17 4^ 

2. What shall be eridence of an ac¬ 
tual marriage. Vide Coty[, No. 1. 
Evidence, No. 17 . 

3. A marriage is void if celebrated 

in the chapel .crocted since 26 
Geo. 2^Uhough luaiiiaufs 'may 
ligive been fivqueiiily celebrated 
de fgstp there; Ilex \iNorthfieid, 
E.'liG.'L 63916061 

4. But by 21 G, 3. c. 33. serch 

marriages, if previous to that a^, 
are ma<le vuiid, and the d<.rgy* 
.man, exempted Iroin the .jpenalties 
of 26 G. 2. fe,33. 661, u. [I] 

jk Marriage Settl^nunt.^ Vide Mo rt- 
Oaob, No. 16. l^ovvER, No. 4, 7 , 
t Will, No. l, 2, 3,4, 6, J, 31. 

Gg3 


Mar- 
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MARSfkktSEA Court. 

* » 

Tke jidl thec<7pi<u,' w the f 

commencement. of the at^ion ia- 
the ^larshaisea court ; JM V. 

Sw^wQpd, H» 19 C, 3 . 

Page 6h 62 

MASTER. 

1 The Master may tax costs on an 
age/iA bill to his client the attor¬ 
ney in . the country. 

l«9i »• 190, n. 
i. Vide Costs, No.,-lO. PaatNER, 
No. 2. 

MASTER of the Rolls. 

' *' \ 

Vide Case, No. 3. 

MAXIMS applied or explained. 

Qui prior est tempore potior est 
Jurejg - - - 23 

3, Ali^cts in pari maferid aro to be 
taken together. • - 36’ 

3. In pleadings a/ia trita via tut a. 6’0 

4. Communis error facit Jus. 

102, n. [1] 

5; l.egal fictions shall not be con* 
tradicted to let in objections of 
. form. » - - 112 

6t .4 third person shall neither suf¬ 
fer nor profit by the fraud of an¬ 
other. - - - 229 

7. In pari delicto potior est conditio 
defendentis. 255, 468, 470, 

695 , n. [3l^ 698 , n. 
$. All mercantile coafrodphugMLto 
be construed liberally. n 77 

$. Expressions used by thc^ourts 
are to be understood with relation 
fo the subject matter then before 
^'*thein. * - - 283 

10. The intention of a testator must 
^ prevail if consistent with law. 3^2 
H, must be to all the 
words of a miU it possible, 32^ 
12, Ignorantia Jvri* non excused. 

471 


13. Freight is the mother of wages. 

Page 542' 

14. The safety of the ship is the 

■ moihtT of freight, - 54'2 

15. Q.uod invonunitns est, non lic^ 

turn est. “ “ 

16. Quod ab iiufto non valet, tractu 

tempo) is nmtcouxalescit. 66 O 

17. Reniedial laws arc to have a li- 

bfial construction. - 70o 

18. Penal laws are to be construed 

strictly. - - 766 

t 19 Volenti non fit injuria. In¬ 
stance of the mSapplicaiioo of 
that maxim. 697, n. 698> o* 

20. Vide Pleadino, No. 1. 

+ MATERIAL. 

t Material facts not disclosed in 
reprt'scntiiig the state of a ship to 
an under writer, though without 
the iusurancep 67«r- 
leu V. iVilkuison, R. ft. itf. 22 G. 3. 

306,n. [t8ll 

MAYOR. 

Q«. Whether, ’ if a mayor de facta 
intervenes, the m^or of the'lor- 
racr year who is^itrning qtHctr, 
and is entitled by the-charter to 
hold over till a Ica^^successor is 
cliosen, can bo<^pfj|Ntf^^c tliinl 
year, under 9‘sinn, § 8. 

"*,397 10 401 

t MEMORA'NDUhf. 

t Special memoraoduiD. • Vide BtRL, 
No. I, 4. * 

MESN»Ffo/fA. 

Fide BaIIIiihpt, No. 37* Ewtby, 
No. 4. Mortgage, No. 6, 

MIDDLESEX. 

1. An attorney is not subject to the 
jurisdiction of the county coktt of 
Middh’six } Wiltshire v. XJoyd, E. 
20 G. 3. - • 381,382 

2 . Bill 



ji the ipvincipal ^lai^tej's. 


t, Bill (if MiddU^es, Vide t^RAC> 
TIfE, No. 8. 

3. Perjury committed by a witness 
on a trial before a Middlesex jury 

*at the Old Bailey, is tried by a 
city jury. Page 7pl, 7g6, 7i)7 

4. Vide Costs, No. 5, 6', 11, 12. 

'4i 



i 




1. Instaqccs of moddses void iii law. ' 

Page 204, 205 
3. A modu^Js rateable to tbe poor,., 

• 405 

<!!> 3. Vide Prohibition, No. 2 . 


MILITIA. 

/'Itde Sett LEM KNT, No. 11. 


<33p MONKY paid into Court* 
Vide Agent, No. 3. 


MINE. 

Ejectment will lie for a mine. 305 

MIS-RECITAL. 

1. If tlie defoiulant undertake to set 
forth the btatute of 23 Hai. 6 . 
c. g. in a plea to un action on a 
skeriff ’s bond, a iiU-ial inis-recital 
is fatal; Boyce v. ll’hitaker, 11. 
19 G. 3. - f)4tog7 

On an information under u pri¬ 
vate statute, a mis-recital of tiie 
commencement of the parliament 
is fatal, after verdict, on the pita 
of not guilty. 97, o* [t 41 j 

13. i5ut it sfc|mtld seem, that tlie 
mis-recital of hny part of a private 
statute, can only be taken advan- 
, ta^;e oC, tayRlcading nul fit I re- 
eorq. - 9ff n. [t 41 j 

Ct?* 4. ihtrodnetion of an un- 
meutppg wortl in the recital of 
any instrument in a declaration 
(as of “ if" ip setting forth the 
skerijf'% precept to the leturning 
oficer in an action for bribery) is 
not a fatsil variance ; King v. Pip- 
pef, B. R. E, iffi G'. 3. 

^ l^!-, n. [>03^] 

5. Recital. No. 

■ 1 , 2 . 


t MISTAKE. 

+ Vide Construction, No, 4 . Er¬ 
ror, No. 1, 3. Insurance, 
No. 17,18,25. Justice^P eace, 
Np. 3* 


MONTH, 

A month in law is a lunar month, 
or 28 days, unless otherwise ex¬ 
pressed. - - 46'3 


MORTGAGE, MORTGAGEE, 
MORIGAGOR. 


I. Ejectment will lie by a mort¬ 
gagee, against a tenant, under a 
/tme^from the inurlgagor subse¬ 
quent to the mortgage, without 
notice to quit; Keec/i v. 11^1, M* 
19 G-8. - 21 to 23 

2. But if there is tenant from 
year to year, and the landlord 
nn)rtgages preceding the year, the 
ttmunt is entitled to six luumlts no¬ 
tice to quit, from the mortgagee, 
B. R. - 21, n. [‘ib^] 

3. The legal i::’' est of a mortgagor 
in possession, is infeiior to that of 
a mere strict tenant at wilt. 

22, 282, 283 


4. 


5. 


Rut if a mortgagee encourage 
the tenant, under a lease from tl»o 
inortgt^r, to lay out money, he 
^ail M recover in tjectment be¬ 
fore the end of the term granted 
by the mortg.'igor. - 23 

A tenant, under a lease fronn,the 
mortgagor prior to the mortgage, 
shall not set it u^ agaipst tho 
mortgagee, in ejectment, if he has 
notice that the mortgagee only 
means to compel him to attorns 
White V. Han'kint, B» R. 


23, n. [7] 

6 . Qv. 


G g 4 
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6. Q». y .trt»p0ss Jot nusiie pr(^t» 

will lie l>y ag«n^ u 

timanc unall^ s ua^ from tbe 
Jnipr^^pr, j^stenor to the mort- 

28, 23 

7» A mortgage by taron ond ‘ye»te, 
of hbr estate, is void, after the, 
baron*s death, aa^ not merely 
voidahlet though tii the form of a 
leatfi Goodrigkt v. Strathant B. 
R, M: 15 G. B. Sa, n. [ 173 , 5f, n. 
8. But A te^dMitcr^ of the mortgage 
deed, - by the wi/e, after the hm- 
hoiMfs death, will make it good; 
Goodright V. Strathm^ B. R. M. 
IS G, 3> S3, a* [ 173 ^ 34, Ill 

And circumstances may operate 
as a virtual re-deUvery ; Goodright 
Vi Straihmit R. R, M. 15 G. 3. 

63, n. [17], 54, n. 

10. A mortgagee, dfhsr giving noiice 
of the mortgage to the teaa^i^ip 
possession under a lease prbai^io 
the mortgage, is entitled,to the 
rent in arreat at the time of the 
notillb, us well as to what accrues 
afterwards, and he may distrain 
for it, after such notice; Moss v. 
Gallmotef B. R. M, 20 G. 3. 

279 to 283 

11. A mortgagor is not entitled to 
emblements, when he is turned out 
of possession by the mortgagee. 

< 283 

12. A mortgagee of a term cannot 

be sued as assignee, till he takes 
actual possession; Eaton v. Jaques, 
M. 21 G. 3. - 435 to 46*1 

13. A mortgagor in possession gains 
a settlement by 40 d^^^idcnco. 

f 14. So, it should scem.^p^s a 
mortgagee in possession. ‘ $32 
15*'If 4 lord dr a manor mortgage 
the manor in fee to A. atid aher- 
. wards purchase copyholds held of 
I < the manor, and Uike. surreadep 
, ' of them to himself in fee, they 

ahiaH enure Co the benefit of the 
nioffgag^c} Vue n»Pott, ‘T. 21 
P. 3. ' . : 710 to 722 


16 . And a settlement by the lord of 
all his estate mortgaged to A. 
shall pass the equity of redhinp* 
tion of . such surrendered copy” 
holds ; Doc v. Poitf T. 21 G. S. 

Page 710 to 722 
17* If a mory|agor detise the mort¬ 
gaged preMkes, and afterwards 
pay ofl' the mortgage, and the 
mortgagee convey the legal estate 
to a trustee in trust for the mort¬ 
gagor, this^change of the legal ro¬ 
tate shall not operate as a retoca- 
tion of the will ; v. Pott, T. 
21 G. 3. - 710 to 728 

18. Vide Security, Ko. 1. 

MURDER. 

1 . Qn a special verdict, principal^ 
in the second degree cannot be af¬ 
fected, unless toe jury find ex¬ 
pressly, that they were actually 
present, or that some acts were 
done by them which unavoidably ^ 
shew that they were jiresent, or 
that they were of the same party, 
dh the same pursuit, and under 
engagements and expectation of 
mutual defence support from 
the person who did the fact; Rex 
V. Bortkwick, T. 19 G* 3. 

>4 aw to ai* 

2 . If several are ulmcted,^Ai as giv¬ 

ing the blow; gnd the'others as 
present aiding and abetting, evi” 
dence that one of the others gave 
the blow, and that A, was only 
present, See, will support the in¬ 
dictment. 20 llr, n. [ 8 ] ’ 

H* 

Mimify Jet. 

1 . Instant ^ a conviction under the 

mutiny act, for not quartering of¬ 
ficers, hey to be void for not 
stating the evidence ; Rex v. R/ead, 
M. 21 G. 3. 48$, 487 

2. V^ide A&TIX.X.EllrT* 

NAVI- 
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K. 

« 

NAVIGABLE JliW. 

The right tQ the soil of ^ navigable 
river, belongs, hyvretutuption of 
law, to the King^ to the owners 
of the adjoining land; Rean v. 
S?ifUhf 20 6.3. Fage 441 to 440* 

NEGOTIAB^.ITY. 

T'ttc negotiability of a of exchm^e 

may be restrained by a special tn~ 
fiorsement; Ancker v. The Bank of 
England, £. 21 G. 3. 0*37 to 641 

NEUTRAL Property. 

Vide iKSUKAKCg, No.41, 50, 51. 

NEW Trial. 

Vide Trial, No. 4, S. Vejtire de 
novo, 

NIL deiet. 

Instance of what may be given in 
evidence un^ the plea of nil dehet, 
Fide JvooMent, No. 4. 

• NIL habmt in tenementia. 

2>ril hdbnit in tenemniis is the pro¬ 
per plea, where the plaintilf de¬ 
clares on a demise to the defendant, 
and the defendant means to di;>- 
puta his title. - 6S0 

The authority of the judge at Nisi 
Prhis is by the commmitm of Assize. 

791 

NOLI Prosequi. 

f 1. Where two defendants in as- 
sampsit sever in pleading, and one 
pleads a specin/ p/ea, which is found 
|Qr him, the plaintiff may enter a 


noU prosequi as to him, and pro¬ 
ceed to final jud^jment and mc«- 
fion against the ^er. 

Page 169, n. £t 5^ 
2. Vide Ihforuatiom ex dfUria, 
No. 2. t 

NON-Prw. NON-5tki#. 

1. In a joint action the plaintiff can¬ 

not be non-pros*d by one or some 
of the defendants; PowelTv. White, 
E, 19 G. 3 . - 169 

2. The insolvency of the defendant 

happening after the action brought, 
is good cause ap}i\n%l judgment as 
in case of a nonsuit; Bailly v. 
IVilkinson, E. 21 G, 3. 67 I 

t 3. Where, in a joint action, there 
judgment by dej'ault against one 
defendant, the other cannot non¬ 
suit the plaintiff at the trial. 

169, n. [t 56] 
t 4. Nor obtain judgment as in case 
of a non-suit in such case (No. 3), 
if the plaintiff neglect t^go to 
trial. - 16*9, n. [t oO’j 

•f 5. By judg’nent of non-pros the 
plaintitV is <>ut of couit as to all 
the dtlendanls ; Vhdpof v. Muller, 
Ji. It. E. ' ^ (j. 3. '169, n. [t 

f (). Thciel'oiv, if S(vei’al defendants 
severjn one cannot sign 

judgment 01 non-pros as to himself, 
and take out execution; Phil pot 
V. Muller, B. R. E. 23 G. 3. 

J(i9,n.[f50] 
f7. If judgment is signed in sueli 
case 6). the court will set it 
asidc.^p%totion, in the same term. 

^ . li)6‘ [t56j 

t 8. But such a motion in a subse¬ 
quent term is too late, and^the 
11 dress must be by u rit of error ; 
Philpot V. Muller, tB. R. E. 23 
G. 3. - 169, [f 56] 

t 9- If» on such a judgment, the 
action being trespass vi ct artnis, 
the cd. sa. sued out is in trespass 
on the case, the court will set aside 
the execution, even in a subseqwmt 

term 
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tmn (tli0 plaintiff undartaking not 
to bring an aeiifnij^ because there 
is no otteet r^iedy^ J^hUpot v. 
JtfniAv, B, 23 G. 3. 

* ’ 16’9, {t 6^ 

10. Instances of what shall nonsuit 
tbefilaintiff. FiVe Allegatiok, 
No. S. PlEAOIKCJjJljIo. 6, 7, 22. 
Vauiance, No. 2, 3, 4, 5, 6, 7» 
9,9- 

NONrilMiVence. 

Non-uksidcnce of Corporators, 
Fide CoRPouATiOK, No. 4, 6 . 

NOTE. 


8. Notice of appeal. Ftdi* Arpeal, 
No. 1. 

9. Insurance, No. 14. Mort» 
‘ OAO£„ No. 1, 2, 10. 

NUL tlel record, 

1. JVW/ tiel rec^d is no pUa to' an 
action on a foreign judgment^ and 
may bi* njecled as nugatory, al¬ 
though the plaintiff has called the 
judgment a j^cord in his declara¬ 
tion, and concluded prout patet per 
rccordum; Walker v. Witter, M. 
19 G. 3. - Vqge\Xo7 

f 2. Vide Private Statute, No. 2 . 


Vide Promissory Xole. 


NOTICE. 


1. A notice to quit, “ or I shall ia^i't 

on double rent," is good to sup^rt 
an eiectment} Doc v. JacksVn, E. 
19 3. - 17 5, 176 

2. A tdOrtgagee may recover posses¬ 

sion against the mortgagor, or a i 
tenant under a lease from the mort¬ 
gagor posterior to the mortgage, 
witfiout notice to (^uit; Keceh v. 
Hall, M. 19 G. 3. 21 to 23 

3. Notice of distress. Vide Uis- 
Tucss, No. J. 

4 . Notice of trial. Vide Trial, 
No. I, 2, 3. ^ 

5 . Instances where a party shall be 
affected by notice. Vide Attou- 
NRT, No. 11, 12. Bill <f Ex¬ 
change, No. 15, 24. PccREE, 
No.l. Judgment, No*3l Power, 
No. 4. 


6 , Instances where seevrities shall be 
raid, ihough in the hands of pur- 
c^ascfs for talmble eonsidcredion 
. and without notice. FiVcGasiing, 

17« fng^ccs of wrbat the court will 
■not take notice of. Vide 
No. 10, 11. Parlia- 
i, No. 1, 2. Private Sta- 
r,’-Ko. 2. ' 



t NURTURE. 

ft. A bastard living with the mo¬ 
ther for nurture, in a parish where 
she, and not the bsisturd, is settled, 
is to be maintained by its own pa¬ 
rish ; Simpson v. Johnson, M. 19 
G. 2. , - - 7 to 9 

t 2. So it is with regard to legitimate 
children; Ilex v. llcntlington. If. 
17 G. 3. - .9, n. [2], 10, n. 

t 3. Vide Relief, No. 4, 5. 

•iV 


o. 


t OATH. 

t Vide .Affidavit, Information, 
No. 2 , 3. Perjury. 

OCCUfiSAN%’- 
Fide ?oon^Ba(e, No. S. 

OFFICE. 

1. If two oUtce^ arc incompatible, 
the acceptance of the higher, ipso 
facto, vacates the other; Bex v. 
Bli*sel, B. B, E. 19 G, 3. 

398. n. [22] 
2. But 
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<Z^2. But quarCf for it has been 
since held, that the subsequent 
acct’ptaucu of one (whether of a 
higher nature or not) vacates a 

• former incompatible oflicc; Mil- 
uaid V. Thatcher y B. li. M. 28 
G. 3. - Pa^ 378, n. 

OFFICER. i 

1. Officers of the forest, in the army, 

and others belonging to the King^ 
art* exempted from serving on ju¬ 
ries. - - i<;0 

2. SheriJT^ officer. Vide Pleading, 
No. 22. Shcriff. 

OLD Bailey. 

Perjury committed at the Old Bailey, 
on a trial before a Middlesex jura. 
is laid in, and tried by 'djurii of, 
the city of London. 794, 796“, 797 

OPINION. 

Instance where evidt'nce of opinion is 
not admissible; Hyirs v. Brir/gc, 
ill. 21 O, 3. . 527 to 5JJ 

•*.v> 

OPTION. 

J. When one of two things is to be 
performed, the option is in the 
person who is to perform; Layton 
V. PearrCy M. 1.0 G. .3. 15, l6 

C5* 2. Observation on that case. 

15 n. (5) [<t>] 

3* Upon an optional agreement^ if 
one part of the alternative is pro- 
Iiibited an^sulyect to a penalty^ 
the party ^ii^ made his option 
for that part shall incur the pe¬ 
nalty'; Layton v, Pearce f M. 19 
G. 3. - - 15, 16 

4. Tide Assignee, No. 8. 

ORDER. 

1 . Qrders of justices are to have 
efery intendment in their favour. 

116,117 


2. Difference, in tihatrespect, between 
orders and convictims. 

Pdgt 116, 117, 663 

3. Vide Assumpsit, No. 5. Banm- 
itvFT, No, 32,33, 34. BastaBD, 
No. 3, 4 . Removal of Pci*per*’, 
No. 1. 

ORDERS. 

Title for holy orders. Vide XWEE. 

ORDNANCE. 

Vide Artillery. 

ORIGINAL. 

ndc Attorney, No. 9* ^Capias, 

No. 3. ExtHE(jUER Chamber^ 
No. 5. Oylr, No. 1. 

OVERSEER. . 

1. The appointment of overseers for 

the sub <li%i'lon3 of a parish is 
void, unless it e\piobsly 4tpP'‘ar, 
th t the pari'h could cot reap the 
benefit ot 4.i LI. c. 2.; Rix v. l/t- 
toxeter, E 20 G. 3. 316' to 350 

2. More thun four overseers cannot 
be appointed under 43 Eliz. c. 2. 

349, ^ n. [2] 

3. If an overseer alter the poor rate 

after it hti ..en allowed, but with 
the approbation of ihejosticts, and 
fli-ny criminal mqtivos, the court 
will not grant an inj'ormatum 
aliain^t him; Rex v. Barrat^ M. 
21 a. 3. - 465, 466 

4. Vide PooR-Rafe, No. 2, 14. 

OXFORD. 

1. A college barber at Oxford^ though 

he resides in the city out the 
college, is entitled to the privileges 
of tlie university; Hex v. ■‘Rput- 
Icdge, M. 21 G. 3. 531 to 538 

2. Q«. Whether under that right he 

is exempt from serving the i^ce of 
constable for the city; Ilex v. Plmt- 
Udge, M. 21 G. 3. 631 to 538 

OYER. 





OTEJl. 

j - 

A d^ndant itdiot entitled to oyer 
of tbe origaat, and ■ if he crave 
•ycr thereof, the plaintiff may pro> 
ceed without taking any notice of 
it; Boatt v. Edwai^s, T. 1$ G, 3. 

Page 227i «28 
2 . This is also tbe rule in the court 
of Common Pkaa. 228, & n. (a) 
^ If oyer is granted of any instni* 
* ment or reedri^ and it is sot forth, 
although the pwty was not enti¬ 
tled to such oyer, yet he shall be 
thereby entitl^ to take the whole 
instrument as part of his adver- 
sary’s plea; J^ery v. White, M. 
*21 G. 3. - 476,477 

4 . Oyer cannot be conipelled of 

an Act of Parliament. 477 

5. Nor of hetteri Patent ; 

V. Amery, if. 26 G. 3. 

477, n. 1 



P. 


PANNAGE. 

Fide Hsbbaob and Pannage, 


Vide Evipzirce, No. 22. 



PARLIAMENT. 

11 . The court is bound to take no¬ 
tice of tho comincif<»nient, proro- 
, gaUoue, and sessions of parlianjent. 

97,,n.Ct*0 

t2. And that (No. I.) eypn when 
ilk proceedings are on a private 
y ' it^ute, - S^, n;[+4i] 

S, ,lf pMel charge a member with 
" ci|iiaiiiial language held in parUet- 
niiiit, the court will grant an t»- 
f JPhtation, wt'houi a denial of the 
- ‘ * -* " 3S7.S88 


4 . Copiei of entries in thb journals 
oT patliament arc evidence ; Res; v. 
Jjord George Gordon, U. 21 0. 3. 
Page 690 to 593, & 11. [3], 694, n. 

PARTNER. 

1 . To make a j^rson liable as a part¬ 

ner, there must either be efiiontract 
between him and the ostensible 
person, to share in the profit and 
loss, or he must have permitted 
the other to make use of his crcdit, 
and to hold him out as one jointly 
answerable; lioare v. Dams, £. 
20 C. 3. - 371 to 373 

2 . If, on an execution against one of 

two partners, the partnership ef¬ 
fects arc taken and sold, the court 
will Order the sheriff to pay over 
to the other, a share of the pro¬ 
duce proportioned to his share in 
the partnership effects, to be ascer¬ 
tained by the Master; Eddie v, 
Datidsoft,.E. 21 G. 3. 650, 651 

f 3. Vide Bill ff Exchange, No. 21 . 


PEACE-Q^cer. 

A peace-officer is 11^ liable to an 
action for arresting a party on a 
reasonable charge of felony, withr 
out a warrant, although it shall 
afterwards appear that no felony 
has been committed; but « pri* 
▼ate person is; Samuel v. Payne, E, 
20 G, 3. 

359, 360, & n. (7], 0. [8] 


Fide Actiov, No. 




AIL, No. X. 


PENAL Action, 

1. A discontinuanee in a penal action 

IK cured t>y verdict, pnder 32 
f/eu. 8. c. 30. - 113 

2. Vide Ambndment, No. 8, Lt» 
MlTATlpM ff Actions, No. X^ 


P£NAL 
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^ PENAL PLANTATIONS. . 

Fiie Maxims, No. 18 . I^idc Abmiealtt^ No. 1. B4MX-* 

xctTCT, .No. 21. Jamaica., 


• . PENALTT. 

Vide Excise, No. 1 , 2 . Fisiieet, 
No. 2 . Maekiaqe, No. 4 . Oi>> 
tionit'No. 3 . 

PENALTY of a Bond. 

Vide Ansv ITT, No. 4 , 5 . Bond, 
No. 1. 

PERJURY. 

t 1. It Is necessary in indictments 
for this offence to state a lethal 
authority to aihninistcr an oath. 

Page lof) 

2. Whore perjury is to he )aid,.,anc] 
tried, when committed locally 
within a county corporate, on the 
trial of a cause before a jury of 
the county at large. Vide Glou- 
CESTEa. Old Bailey. 

f 3. Statute o( frauds and perjuries. 
Vide the Table 0 /’ Statutes after 
title Statum. 

^ PERSONAL Property. 

A conveyance in trust or a devise of 
personal property, to one and the 
heirs of his body, vests the whole 
interest. - 50.5, n. 506*, n. 

PERSONAL Representative. 

Vide Avmii^u^Tton. Execv- 

Ta». 

. t PETITION 0/ 

f Vide Table ^ Statutes after title 
Statute. 

PLAINT. 

Vide MaEshalsea Court. 


. PLAY. ^ 

Vide GamiKO. 

PLEA Pledded. 

1 . The time of pica pleaded is to |g| 
reckoned from the date of the 
entry of the plea on the recond, 
not from the time of its being de¬ 
livered to the plaintiff; Sullivan v. 
Montague, JI, 19 G. 3. 

Page 109 to Il3 
f 2. A judgment obtained by a de¬ 
fendant against the plaintiff aftef 
the declaration delivered, and be¬ 
fore plea pleaded, may pleaded 
, as a set-0f; Reynolds v. Beerling, 

; ill. 25 G. 3. 112, n. [t 47j 
■y S', Mid that although it do not 
.nppear that the cause of action on 
which the defendant's judgment 
was obtained, arose prior to the 
eonmencement of tlie plaintiff 's ae- 
iioH ; Reynolds v. Beerling, B. R. 
M. 25 G. 3. 112, n. [t 47] 

CD* 4. But ^hat point has been siqce 
over-ruled; Evans v. Prosser^ B, 
R.E.'29G.3. 112,113,0. 

[f 47 <D*] 

PLEAofNG. 

•c 

1. Two affirmatives cannot make an 

issue. - - - 60 

2. Whenever new matter is intro¬ 
duced, the plea, ffre. must con* 
dude with a vcr^cation. 60 

3. JSIattor of defence happening after 
the action brought, if before jdea 
plead^ {Vide Plea pleaded), 
may be pleaded hi bar; Sullivan 
y. Montague, U. 19 Cr. 3. 

109 to 113 

(D 4. But Qu. as t6 that ^int; 
Evans v. Prosser. R. R. E. 29 
G.3. 112, 113, n. [t 47 W 

S. The 
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b. Th<“ {m>seitA]t«T may ftply" to a; 
rttwrn to t^mandamwi. JP«^« 159 
' $. On a deckiraUm tbat all an. or&>' 
ginal hssee’si estate eanie 'to the 
tdefendant by assignment, and a? 
plealhal all, did not come, &c. 
modo Sf forma, and tame joined, 
evidence ot an vuder’kase a ill not 
support the issne; Ho ford v. 

. Hatch, E, 19 G. 3. 185 to IS? 

0 . Not wiil evidence of an assign¬ 
ment of -n/fibc^onuinat lessee^ es¬ 
tate -in part of the demised pre¬ 
mises; Hare v. Cafor, B. li E. 
16 G. 3. 183,n. [t], 181, & n. [Jl] 

8 . Attornment, since the statute ui 4 

Am, c. 16 *. §9- need rfbt he averred, 
in a declaration in covenant for 
rent. - - 283 

9 . Nor in an avowry: - 283 

10. In trespass for a tortious cfi>- 

tress for rent, by 11 G. 2. oi..,,gi9‘ 
421 . the special matter maybe 
given in evidence on a pleh of the 
general issue. - 283 

11. A Justice of peace, constable, &c. 

being sued for what he has done 
by virtue or reason of his office, 
may plead the general isstte, and 
give tlte special matter in evi¬ 
dence. - - 307 

1-2. -Qu. Whether, wherever a defen¬ 
dant is permitud by'Statute to 
give the special matter in tvidcnce 
under ti»e general issue, the plain¬ 
tiff is not ^so entitled to give 
every thing in evidence, which 
may rebat the special defence. 

16'3 

13. In an action on a hill of ex~ 
change, if there-is a plea of an 
usurious agreement, and that the 
bill ’was given in consequence 
thereof,' the plaintiff may traverse 
the Otitirious agreement,'-and con¬ 
clude with a terif cation ; Smith v. 
Dovers, T. SO G. 3. 428 to 431 
"14. V^hen the whole of the plea is 
d«iii^ in the replication^ the con-' 
c^sion ought to be to tUe coaa- 
trji bur, if a particular allegation 


is selected imd denied, i|ic con- 
ftlqsion ought to be a verification. 

Page 430 

15. If spercona/repre&rn^aOVepIeads 

pleni ad/usaistravit prater a cer¬ 
tain sum, and, afterwards, to an¬ 
other action brought in the same 
term, pienS administmvit prater 
the same sum, and, at^to that 
sum, states, that he had confessed 
it in the other action, this is a 
good ban Heaters v. Ogden, ilf. 
21 G. 3 . - 452 to 455 

16 . In covenant for rent, against the 

defendant as assignee of all th(‘ les- 
ace's interest, by x'lrtiie tchav- 
of he became, and still is possessed, 
&c. if the d<’fendant plead, that 
all, 'bic. did not come to him by 
assignment, and that he did not 
become possessed, he. it is gotiti 
evidence to support the plea that 
the assignment was hy way^of 
mortgage, with a clause of re¬ 
demption, and that the rrefendunt 
has neviT taken actual pos.Hession, 
and this, although the mortgage is 
forfeited ; Eaton v. Jaques, JW. 21 
‘G. 3. - - 455 to 4til 

]?. But, if the defendant plead an 
assignment over before the rent 
accrued,^ it will not bo a good Vc- 
pitcaihn, that the assignee uvbr 
never took actual possession,'with¬ 
out adding, that the assignment 
over was by way of morigasci 
IValher v. Beeves, B. R. 

G. 3^ 461 , n. [i], to 4b’3, n. 

18. Or' that it w.as collusive and 

! J'rauduknt ; Walker v. Reeves, B. 

i R.M.SaG.3. ^ 4()l,n. [I], 

to 463, n.* 

19 . Nor is it a good replication in 
such case (No. l 6 ‘.) thiTt itbe as- 
signee over was a feme covert; 
Bumf other v. Jordan, M.ftlG. 3 . 

♦ -4.52 

20. In declaring on a deed (at in 
covenant), it is only necessary to 

! state enough of the deed 40 show 
a title to the action, - 0&7 

21. And 
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31i And that part need not be set 
forth ill hac xerha, bat ^nly ac-; 
cording to the legal efftci or ope-1 
ration. - Page 667 , 7^7 , 
32. In debt by an informer against: 
a ekeriff'a <^c‘a\ if the declara¬ 
tion state a jvdgmentf and Ji. fa. 
upon that judgment, both must 
be ‘^j^dved, altliough it might be 
Unnecessary to have stated the 
judgment. - GO'S & n. [l] 
S3. Vide Bankrupt, No. 37 . Cv,r- 
tainty, No. 4. <t> Mis-urxi- 
TAt.. Ovkr, No. 3. Solvit, 
post diem. Variance. 

PLENE admiaistravit prater. 

Vide Pleading, No. 15. 

POLICY (f Insiitance. 

1. The ancient form which is still 

retained is in itself very inaccu¬ 
rate, but has been reduced to ccr- 
tuinty^ by length of time, and a 
variety of discussion and deri¬ 
sions. - - 270 

2. Vide Insurance. 

POOH. 

ide Poon-Rdte. Hei.iei’. Set- 

XLE.MKNT. 

POOIl-JId/e. 

1. A rate cannot be inajje for re¬ 
pairing or re-building a icork- 
house; Hex v. Waxell, E. 19 f*. 3* 

110* to 11 vS 

2. Nor to rc-imbuTSc an ovirseer 

for money advanced for the pa¬ 
rish. - - 117,118 

3. If a rate appear to be illegal by 
the title, the court will quash it, 
though no special case asih liecn 
stated; Rex v. IVavell, E. 19 0. 3. 

llG to 113 

4. Qtf. Whether the herbage and 
- pannage of a forest are rateable to 

the poor. - 302 to 305 


<13e 5. The ranger of a royal park 
is not rateable for herbage and 
pannage; I/tri Rate v« Grindatl, 

B.&.T.26G.3. 

Page 305s, n. [rf. 

&. Uncertainty in the valc^ of pro¬ 
perty, is not a reason against its 
rateabiUtp, - 303,304 

7* Nor the tenure under which it is 
occupied ; whether in fee, for life, 
years, or by a keeper, or serv^t, 
in lieu of salary dr wages. 304 
S. Property which docs not lie. in 
occupancy according to the strict 
common law sense of the word, 
may be rateable. - 304 

9« Lot and cope in the mines of 
Derbyshire are rateable; Rowlls 
V. Cell, B. Ji. E. 16 G. 3. 

304. Sc n. [1] 

10. Tolls arc rateable. 305, Sc n. [2] 

11. The parochial assessments for 
the vicar of St. Michael's in Co¬ 
ventry, established by 19 Geo. 3, 
c. Go. arc not rateable; Rex v. 
Toms, E. 20 G. 3. 401 to 40G 

12. But those for the vicar of the 
Trinity in the same place, esta¬ 
blished by 19 Geo. 3. c. 57- are ; 
Rann v. Pickin, U. R. T. 22 C. G. 

40G, n, [ I ] 

13. A modus for tithes is raicable, 

405 

14. If a landiurd tender the rale for 

his tenant, the overseer ought to 
receive it, and'^n warrant ought 
not to be granted to distrain nit 
the tenant; Rex v. Cozens, T. 20 
G. .3. - - 42G to 128 

la. Whether houses shall he rated in 
a different proportion' from land 
. ’must depend on local circum¬ 
stances,and tbecourtwillno^uasU 
an order for rating them equally ; 
Rex V. Swaiuiage, H. 21 G. 3. 

5G2 , jGJ 

iG. If any error in a rate affects the 
proportion payable by every per¬ 
son rated, the rate must be quasli- 
ed in (oto. - - ^ .5G.3 

17. Hettlcment hy rating, VideSr.T- 
TLF.MENT, No. G, 7, K’, 17- 

POWER. 
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PO\^EK. 

1 . A Meat to comtifence,^fi>m’f^'« ^ 
of the date Is gdod^ under a poorer 
to CTartt lea«et' in poisetiuon on IV, 
^n^ot in rwemon; v. Tht 
VnhtofLdbds, B. R.Mr 18 t?. 3. 

Page SS, n., [15] 
fl. Though a tenant for 

} >ower to grapt leases in posHSsion 
or twettly-one ■jjltears convey his 
life-estaie to pay an annuity for 
his life, and the surplus to him¬ 
self, he may still grant leases 
agreeable to the terms of the 
potrer; Rem v. Bulkeley, M. 20 
0.3. - - 292, 293 

3. Powers are. to be construed in the 
same manner in a court of law as 
in equity. ^ - - 293 

4 . An estate being conveyed, by a 
marriage^settlementf to trustees tb 
the use of the settlor (thd hus¬ 
band) for Rfe^ with remainders 
over, and with a power to the j 
settlor, with tlta consent of the 
trustees, to revokte all the uses in 
, the settlement, and the settlor 
having granted an estate for his 
(iron life for xalvahh considerat 'nm. 
in the settled estate, a revocation 
subsequent thereto of all the uses, 
executed by him with the consent 
of the trustee^ and a conveyance 
of the estate, to a purchaser for 
ntiduahle consideration als»), but 
with notice of the. prior grant for 
the sclilor*s life, shall not affect 
the interest granted for his life; 
Coodright v, Cator, M, 21 O’. 3. 

477 t” 486 

5 . \^.here tenant for life has a poAycr 
to grant leases ** ii^ossession, but 
not by way of re^sion or,/utufe 
interest,’* a lease per i erha Hr pre- 
senti is not. contrary to the power, 
though the estate at the lime of. 
making the lease was h<-ld ijy re- 
nunds at will or from year to year, 
if» gt (ho time, they reCcivad di- 


reefiong from 4be grantor of the 
Ictse to pay-their rent to the lessee; 
Goolftule V. FmtKan, H. 21 Cr. 3. 

Page 505 to 575 

S. Under a power-f“ to least’ all, 
** manors, messuages, lands, &c* 
“ so as there be reserved as much 
** rent as is now paid for the 
same,”—such pofts ofth0statea 
enumerated in the power as have 
never been demised may be let; 
Goodtitle v. Funucan, il. 21 3. 

56*5 to 56*9 

7. But, in a family settlement, of an 

estate consisting of some ground 
alway.s occupied with the family 
scat, and of Inndv let to tenants 
upon rents reserved, the qualifi¬ 
cation annexed to the power of 
leasing, ** that the ancient rent 
“ must bi! reserved,” excludes the 
mansion-house and lands about it 
never let, - 574 

8 . Where.% annexed to 

a pdwdjr<|^s in destruction of the 
power, H^K law will dispense with 
the qualihcation. 574 

9 . Qu. If a lease under a power, by 
which the lessor must reserve the 

' old reht, would be a fraud on the 
power and won/, although the old 
rent were reserved, if the covenants 
ill the new lease were less advtin.t 
tngcous to the reversioner than 
those in the former leases; Good- 
title V. Funucan, II, 21 G. 3. 

565 to 575 

10 . Ptrfc Covenant, No. 3. VViLt, 
No. 31. 

^ + POWYS’S 

-f Vide the Ta6 I,£ of Statutes nfiov 
title Statute. 


Pag|CTICE, 


1 . On a rule to return iihe paper- 
book on a particular day, jit must 
be returned sonic time in that day, 
otherwise the other party may 

«$» 
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judgmentf Mrithoiit waiting till 
llu- opening of the office the morn¬ 
ing following; fiaselar v. Aitstll^ 
T. 19 Gf. 3, - Page 1 P 7 

When a cause has been suspended 
a year after it was at isnwy the <lc> 
feiidant is entitled to u lerni’s vu- 
fice of trial. 71,&n. [ft] 

3. liut when he himself has sus¬ 
pended the cause by an injimcflon; 
JJojficy V. JUiciff 11. 1 9 G,.3. 

71 , 72 

4. The court will grant a «. rr trial, 
under particular circuiiistunct's, 
after th<r four dnvs are elapsed ; 
Birt V. Bnrhv!e„E. 19 6 '. 3. l/l 

5. And at any time before iudgment; 
Rex V. Cough, T. Ul.O. 

797, 79f^ 

6. The court will order a uarrant 

to confess Judgment to be delivered 
up, it obtained b^ fraud, befure 
any use has been made of it; Dun¬ 
can V. Thomas, T. 19 C. 3. 190 

7 . On ?iutice to execute a urit of 
enquiry at a certain hour, the 
pnrty is not ti«‘d down to the pre- 

« cise lime hxed by the notice; 
Williams v. frith, T. 19 C. 3. 

S. If a party is arrested by bill of 
Middlestw out «if that county, the 
promslings will be set aside tor 
irregularity ; Devenege v. Dalbif, 

K'hc.j. - - asf 

g. When a party against whom an 
attachment is prayed, positively 
dentes tite charge by ajjidavit, the 
court <if King's Dvaeh always re¬ 
fuses the attachment, without eti- 
bTiiiginti) thejnerits or the credit 
«if the p.irties. r -. Sift 

10. 'I’he court of Chancery in sliMi 

cases (Nop.) goes into the liutli of 
the charge. - - 51ft 

11. On a. plea of con rtare, and icf- 

dici for the defendant^ the huslaud 
cannot \\a\i‘ es'ceutlon uir the costs, 
without a sd.Ja.; fl ortUy v. 
Puiyncr,'E. 2\ C. IS. ft37 

|S. A motion may bo made in arrest 

Vot.II. ' 


of Judgment, after a rule for a «ft# 
trial has been discharged, and at 
any time before the judgment is 
entered; Taylor v. Whithead, T-, 

21 G. 3. Page,745, 74Q 

13 . Vide Agent, No. 3- La^tax, 
No. 1. . « 

PREMIUM. 

Vide rssi;n.AxcF.i No. 20. 21, 37, 
42, 43, 44, 45, ^G, 47 , 48, 4y. 

■ t PRESCRIPTION. 

f J’ide ExEMrrioN, No. 1. . Iw- 
»icr.MEXT, No. 7 . Que Estate. 

f PRESENT a’d./ig and aletting. 

■I Mukder, No. 1, 2. 

PRliSUMPTION p/Lna;. 

1. Wiiere a plaintiff ha? slated his'‘ 
title defectively or inaccurately, it 
i-s presunuvi, after •verdict, that 
all circunibiances necessary to 
support his aUioa were proved. 

G83 

2. r///e Assi'M . IT, No. 6. Impli¬ 
cation-. No. ]. IVSI'R.-WCE, No, 
39 . Mourn.vf -, No. 9 . Oiinr.a, 
No. I, 2. llKMAlXnER, No. 1, 2. 
I’fcTUl.N, No. 4, 5. V'EttDlCT, 
No. 4, 5. 

PRINCIPAL in the second Degree, 
Vide MtaipER. 

PRINCIPAL and Agent. 

Vide An EXT. No. 2. ArroRKEY, 
No. 23. SiiERiyf, No. i, 2. 

PRINCIPAL and Sjiretit. 

Vide n.iXKUi'FT, No. 7 , 13, 11, 15, 

10 ', 17. 

Hh 


t PRIVATE 
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t lPRlV^tE 

t J. T4e e>vif au» bound to ti^ oo- 
^oe of tbe cui^ettcemeiit, proroo 
. aad. sesuon^, of partu> 
mni, even when the procci^ings 
«i« on irprivAte 

4t3 

f 2* It should, seem, hOMitfim, that 
'&e oouvt will not t«ke*WHce of 
mk-^^eeikUi 0 pmole statutes in 
other respects, without nul tiil rc- 
Upkaded. 

57, df n. riS], n.[f 41] 
^3. ViUl^MUt Statute, 

PRIVATEER. 

When there is a joint capture by sc* 
veral prlvhihre,- they arc to share 
in proportion to the number of 
men in each $ Hoberfi v. Hartley^ 
H. 20 6. 3. . 811, 312 

PRUgLEGE. 

^’dSe ArroaNnWNo. 13, 14, 15, 
1^,17,22. Bail, No. 1. Bill 
igf EreJ^gc, No. 11. Oxford. 

PRIVITY* 

l)UfcKence between privily of estate 
and privi^ of contract. 

46s, n. 76s, 766 

PRIZE. 

• 4 ' 

1. A captain of marines who happens 
- to be on board Unuui of war when 
she tidies a prize, but doeaWt be- 
* Idng to. b^, coippknient, shares 
only as a pdMnger; IVemys v. 
Xiasee, U. SO Q. 3. , 3||^4 to 328 
^,Thc ^u^Uon ji^^ihe cfwibution 
of prizM by siahUe and proclama- 
tion.". - • ." •> 325 

3. AU tpiesdons of prize at sea, bc- 
exclusively to the Juiasdic- 


Hou of the AdmiraUy ; Ee Cotur v. 
.Eden, H, 21 G. 3. 

Page 554 to«6l3, 6l3, n. fl], to 

o20,11. 

4. The Admiralty, court may g^vo 

reparation in damages for personal 
injuries received on occasion of a 
capturt as prize $ LeCaux v. Eden, 
H.SlG.S. 4Mto()13 

5. When a capture is roa^ at land 

by tlic assistance of a fleet, all 
(|uestioiis concerning the property 
captured belong exclusively to 
the jurisdiction of the Adnitralty 
court ; Undo v. Rodney, B. It H, 
22 G. 3. 613, n. [ I], to I»20, n. 

6. The common jurisdiction of the 

Admiralty is limited I0 things 
done super alfum mare. 6*08 

7. But, in matters of prize, the ju-. 

,, rii^otion depends not on locality, 

hut on the subject matter, uliich 
is governed by the Jms MU, and 
not bjyim rules of the common 
law.- - 60R. 

8. Ffde rmvATEER. Baksom, 
No. 6. 

PROBABLE Cause of Seizure. 

Fide ArrsAL, No. 5. 

PROBATE. 

Probate is necessary before a mil of 
personal property, of a feme co» 
vert, autborized by a power, can 
ba given in evidence ; Stone v. For¬ 
syth, T. 21 C. 3. 707 to 709 

PROCESS, 

Vide DisTaxsa. ExscvTiow. Ex« 
tent. Latitat. QaioiuAL. 
pLAtMT. PRACTXCR, No. 8. 

PROCTOR. 

1. A proctor eanmit sue id the «pf« 
sritual court for Iris fees j l^rrou 

V. Campion,'E* SI G,0» . 6S§ 

S.Vide 
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3. Fitr/e Prohibitjoh, No. 3. 

PROFF.UT. 

Ftdr Admimistration, No. 3. 

PROHIBITION. 

1. A yilf^hibition docs not lie after 
sentence^ unless the want of ju¬ 
risdiction appimr on the face of 
the proewdings ; li/aquiere v. 
Ilamkitts, E. SO C. 3. 

Page 378 to 380 

<50^ 3. If the defence stated on tin 
proceedings below is such, as, if 
true, ousts the inferior court of 
its jurisdiction (as where the party 
sets up a modus iu answer to a suit 
for titles), although there has 
been an interlocutory sentence 
against the defendant, and, on nn 
appeal, that sentence has bt'cn 
confirmed, and caili awarded, 
the party sued may iiavc a prohi¬ 
bition both to the original court, 
and to the court of appeal, to stay 
cxeculioii for the costs ; Darby v. 
CosenSt B. R. Jtl, 37 3. 

378, n. [9ta3-] 

3. TIic court will grant a prohibition, 
if a proctor or other officer of the 

• spiritual court sue there for his 
fee; Pearson v. Campiou, £.51 
G. 3. , - - - 6*^29 

4. The court will not put the party 
to declare in prohibition, if they 
are clearly of opinion against 
granting the prohibition, because 
the same iipplicatiop may be made 
lo the other courts; Lindo v. 
Rodney^ B. it. II. 23 G. S. 630 

PROMISSORY Note, 

1. Qu. If the drawer of a promissory 
note is entitled todays ofgroee. 

63, At n. [3] 

5. Vide ACKtlOWl.RDGMBNT, No. 3. 
Oiti< of Exchange. Damacks, 
No. 6. 


PROUT patet j^r recordum* 

Ftcfe Judgment, No. .6. 

t PROVEABLE. ^ 

t 1. Casei of debts whieti are prove* 
able under a commission of bank* 
r^l-'aad tlierefore disciiargsib-by 
the^cerf/^cafe. Vide Bakkeupt, 
No. 2, 11, 15, t6,- 
1- 2. Debts not provcable. Vide 
Bankrupt, No. 13, 14, 18,20. 

<a3* PROVISO. 

<33^ Vide Lease, No. 5, 8, 9* 15. 

PUBLIC! Statute. 

1. The statute of 23 H. 6. c. 9» 
is r# public act, and need not be 
pleadi'd ; Samuel v- Evans, B, R, 
T. 28 G. 3. Page 97, n. [12 
<53* 2. And if M-'^Jarth, a tnis-rccital, 
without a plei^of nul tiel record, 
is fatal; Boyce v. Whitaker, 

97. f)e n. [<3>] 
<23* 3. S. P. ^No. 5.) as to the statute 
of Scmdalum Magnatum, 2 Hie. 2. 
c. 5. - - 97, n. [<05*] 

<35?* 4. Qw. Whether the same act 
may not be public as to some, and 
pr/nrte as to other clauses; Rex 
V. Londonf T. 3 W. iSf’ A/, 

97, n. [12 <2>] 

PURCHASE. 

Vide Devise, No. 1. llRiRf, No. S. 
“ PURPORT.” 

The sebse of the word ** purporting*' 
in' an indictment: JRex v. Jones, AT. 
30 G. 3. * SQOtodOd 


II2 


f QUA- 
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t QUALIFICATION of a Poxirr. 

t Vide Power, No. 8. 

» 

QU.<^TER ScssioHS, 

riVe Appeal, No. 1 , 2 . Bastard, 
No. 3. Relief, No, 

QUC Mstafe, 

f i 

A. copylioldef cannot prescribe in a 
que estate. • Page "(13 

t QUIA Ewptorcs, 

t The statute of Quia Emptoyi's. Vide 
the Table of S/af«ff^aftcr tiite 
St.itute. ^ 

QUI TAM Jetions, 

Vide Ameu dm ext. No. 8. Even e- 
QOER Chamber. No. 3. Li.mjta- 
Tio.v of Actionsf No. 1. 

QUI TAM Informations. 

rit(/c INFORMATXON, No. 1. 

QUO WARRANTO. 

ritfeCoRPouATiox, No. 8. 


2 . AnHtt has been held to be. no ob- 
jertion (at least on the plea of 
non assumpsit) that the plaintiflf is 
an alien enetni /; Cornu v, Black- 
burne, E. 21G.3. * 

Page (>4*1 to 5-1 i 
f .3. Rut that point (No. 2 .) was al- 
terwanls otherwise determined ; 
Fi'iber v. Anlbon, Cam. St^cc. A/, 
9n(!.3. - 6'50,n. [t 1321 

4. Tlie death of the hostage does not 
di'ichar^'e the eoiilract. () 14 
o, Qu. If the captor, being called 
upon by the recaptor lodeliver np 
all riie rarD.oin lulls lie has on, 
board, tells him that he has done 
so, au<l yet secretes one, whether 
an action can bo maintained upon 
it. - ()49, n. [l], 650, n. 

<). Q.v. If coidraefs of ransom do not 
bel«>B|{eNclu.'«ively to the jurisdic- 
tiim of the court of Admiraitif, as 
ari>ing out of prize, and govern¬ 
able by ihe^V.t belli. 

64.9,n. [I], ()50, n. 
7‘ 'I lu’. ransom of lirifish ships or 
goods taken by the enemp is made 
lu/il and prohibiU'd under a pe¬ 
nalty of by 22 G, 3. c. 2.5. 

6 ‘jO, n. 

RATE. 

1 . Rate for npairing a highway. 
Vide II to II way, No. 1. 

2 , Rate for tbc relief oi the poor. 
Vide Voo& Rate. 


R. 


RANSOM. 


RATEABILITV. 

Adr PooR-/{a/e, No, 4, 5, 6 , 7, 8 , 
iO, 11, 12, 13. 


1 , An enemy's, ship which has ran¬ 
somed a British vesstd, being rc- 
tltkei^with the hostage and ransom 
bill on board, but the bill being 
secreted, and not dclivcrc||[^up to 
tba recaptor^ the original captor 
may recover in an action of as- 
tfmpsil on the ransom bill; Cornu 
^Biaehbarne, £.21 G. 3. 
ir ■ 5il to 644 


READER-SHIP. 

Qu. Whether a reader-ship is an ec¬ 
clesiastical preferment. Vide 
Ti rr,n, No. 6 . 

RE-ASSURANCE. 

Vide Iksurakcs, No. 38. 

REBUT. 
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RKliUT. 

1, Par«>1e ctldnicc may rebut a re¬ 
sulting me, or equitt). Page oO 

2 . yidi Pleading, No. 12. Will, 
No. 1. 

RECITAL. 

1. The word “ aforesaid'* implu's, and 
Linds tiu' party to, an exact recital. 

2. So does tIu* word “ tenor." Ijll 

3. Put the words “ in nninnrr and 
Jhrnt f'tdfouin", that is to say," do 
not; Rt'jL V. E, '2D O, .3. 

ly.;, l!)t 

4. J’ic/t’Mis-ur.ciT.AL. 

t REC ORD. 

f lldc .\r.Li:o.iTroN. No. 4. Copt, 
N<L j. JuUUXALS, No. 2. 'I’UAN- j 
SCIIIPT. 

RECORDER of London. 

Vidt .ATTAC’irMr.NT, No. 2, 3. Cvs 
■you, No. 10, 11. 

. REGISTER. 

1. A resiister of the spiritual court 
runnot sue there for his fees; 
Vrarsun v. L'ampion, E. 21 G. •'». 

lilD ; 

2. Parish register. Vide (*OPY, j 
I. I'.viDEScr, No. 17. 

t REJOINDER. 

f Vide Rill, No. 3, 5. 

RELEASE. 

J. A release c.xecutcd by an interest¬ 
ed party, makes him a competent 
witness tiiough the release refuse 
to accept it; Ooodtitle v. Welford, 
JL 19^. 3. - J39 to 141 


2. If a defendant who is sued by a 
landlord in tlie lytine of his tenant 
piocure a ivKase fioin the no¬ 
minal plaintiff, the court will 
Older the reUase to be <lclivered 
up, and permit the landlord to 
pn)C<‘cd in the actioijt; Payne v. 
Rogers, E. 20 O. 3. ‘ Page 407 

' RELIEF. 

1. Q». IIow Ihe.jwrish to which a 

c/tild belongs, but which lives with 
its mother for nurture in another, 
ran be compelled to furnish money 
for its maintenance. 10, n. 

2. Qii. Whi ther a-person who applies 
to ih«‘ ])arish for relief for one of 
liis children, but not for himself, 
is entitled to such relief though he 
refuse to go into the 7wrk-house, 

331 to 333 

<33^ 3. Tt is now determined that he 
is; Retr v. Uaigh, E. 30 G, 3. 

332, n. [<33'] 

4. Qn. Whether the court of quarter 
ses'sions can make an original order 
! of maintenance. 333 n. [l] 

: t>. No apptul lies to the quarter sts^ 
siuns from an origiual order of re¬ 
lict by a , -fio’ of peace : Rex v. 
IS'ortA S/iuitls, il. '20 G. 3. 

331 to 333 

t RELIEF in. Equity. 

f Vide Eqi’itv, No. 4, 5. Lease, 

No. 2. 

REMAINDER. 

1. I’here may be cross remainders by 

implication In'tween more than two; 
Doe V. HurviUe. Jl. R. K. 1.3 (T. .3. 
IVright V. Lord Cadogan, fi. R. E. 
14(%3. Perry v. White, H R. E. 
18 G. 3. P hip hard’\. Mansfield, 
B,R.E. 13 0.3. 53,11* [!<)] 

2. But the presumption is against 
them, when between nioie than 
two; Doe v. Burxdle, B. R. E. 

II ha 13 G. 3, 
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13 O. 3. Wttght V. Lord Cado- 
gan, B. & £. 14 O* 3. Perry v. 
Whitt, B R. E, 18 G, 3, Phip 
hard V. Mauf/teld, B. K. £. 18 
0.3 - Page 53, n. [16] 

3. lielevcr there is a previous hco' 

^ hold su^ient to support the Itm- 
" Nations ^er as remainders, tht) 

tball never be consUued to U cjk* 
tutory dtvtset. 508,758 

4. A n c% ent subsequent to a wU may 
• make that l>n;|(fUtion an exccutotif 

devise VI MM*. dh another event, 
irould have l^n a remainder. 

- 340,50.9 

5. An executorj dciise, upon the 
vestmqot a pior executory devise 
in possession, may bteome a 
inainder; Doe v* rearntnaut 

21 G. 3. - ^487 to 509 

6. When a renginndcr i<« Innitid alter 
a remainder in tee, both must be 
amhn^eOt. 504, n. 505, n. 757 

7. Definitions of-a rcin.iindef. 

735* 756, 755, ii. [l], 756, n. 

8 . The di&rent classes ot ninam- 

ders. - 504, n. 505, n. 

9 * ytda Will, No. 36. 

REMOVAL of Corporators. 

Vide CoRpoRATioii, No. 1,3,4, 

5,6. 

REMOVAL of Paupers. 

1. Instances of informal adjudica¬ 

tions ot the setilemnt. in ordtrs of 
removal, which have been held 
sufficunt. - 663 

2. Ptlfr SETTLBHEirT. 

. RENT. 

1. Rent cannot be sued for in the 
court of coHSCunce in t4^ city oi 
London, • - 245 

$. Nor in the court of rtqueds of the 
Tovser IlatnUU. ■> , 245 

C ^ dS Ue CoTEiiAiiT, No. 4, 5. I'ls 
4»Ke8a, Mo. 1, S, 4. Iee-iaam. 


Ffme Covert, No. 3. Ijpase^No. 
10,11. SiiLiixiiF, No. 6'. Vari« 
ASCI, No. 7, 3, 9» 

REPAIRS. 

1. Repairs of a ship done in Engfand, 
on the captain's credit, do not give 
him Ji litn on the ship; Wtlktus v. 
CatmicbaeT, IJ, 19 G. 3. 

Page 101 to 105 

2. He to whom the useot a thing is 

granted, is bound to repair it, un¬ 
less there is a stipulation to the 
coiitraiy. • 713 

REPLEADER. 

Qtf. If a repleader is ever granted 
» haathe Mue is tound against the 

^i^endcuugit. 396,747,749 

REPLEVIN. 

Vide Costs, No. 17, 18. Pisaa* 
1X0, No. 9. 

REPLICATION. 

'Tidf Rail, No 13, Rill, No. 3, 
5, Boxo, No. 3. Ceetainty, 
No. S. CoueoHATioK, No. 3. 
Pleadino, No,. 14,17,18,19/ 


REPRESENTATION tn Poheks of 
Insutance, 

f ide In SUBAX CE, No. 2, 3, 4, 17, 
18, 25, 27, 2b, 29. 

REPRESENTATION, REPRE- 
SENTATIVE. 

Vide AoMiaisTRATiov, Execu¬ 
tor. 

rlpublication^. 

PtdeWli.L9No.2,7^,3s34. 

EEj^RITS. 
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UEQUEStS. 

court of rrqucsts in the Tokct 
llamlctt. Vide CovaTf No. 6'. 


t RESIDENCE. 


1 . Upon what property a residence 
of 40 days gains a setthment. VUk 
SETTLr.STEXT, No. 20, 21, 22, 
t 23. 26*, 28, 29. 

2. Upon what property such resi¬ 
dence docs not gain a settlement. 

Settlement, No. 18,19,20, 
f 27. 

<15* 3. Residence of Corporators, 
yide CpneoRATioN, No. 4, 5. 


RESULTING 


<-r* 


Vide Fine, No., 1. Rebvt. 
RETURN. 

1. Suppressio vert is a good cause of 
action in a return to a mandamus. 

Page 158 

2. So if the return is false in sub¬ 
stance, though true in words, an 

, action will lie. - 159 

3. The prosecutor may replp to a re¬ 
turn, - - 159 

4. Presumption and intendment ought 

to be against returns to writs of 
habeas corpus. - 153, ! 54 

5. Rut in favour of returns to mai^ 

damusfs, • - 1.59 

6. Vide Amendment, No. 10. 
M.vndamvs, No. 1 , 2, 3, 4, 5. 


RETURN of PREMIUAI. 

Vide Ihnitrancb, No. 20, 21, 41, 
42, 43, 44, 45, 46‘, 47. 48. 

returning Oficer. 

Vide jMAVpR. Mis-recital, No. 4. 


REVERSION. 

Leases in reversion, Ppwiit, 
No. 1, 5. 

9 


REVOCATIC|f. 


Vide Mouto a g r. No. 17. PowEit, 
No. 4. ',^WiLL, No. 1,2, 3,4» 6, 


7, 17, 33. 


t 


t Rltjllllf. 


f 1. Ri7/of Rights. Flit Table of 
Statutes after fif/e,STATUtE. 

f 2. Petition of Rights. Vide 
'of Statutes after title STATUTE. 

1. If persons riotously asscinhied# in 
part demolish a dwcUing-honse, 
and.* at the same time, destroy 
goods and furniture in the house, 
although the jury should find tbnt 
such goods and furnitun* were not 
destroyed “ bp means" or ** im 
consequence^ of tlie demolishing 
of the house., the Hundred is 
bio, under 1 0. 1. St. 2. c. 3. $ 6, 
to yield damages for the destruc¬ 
tion of the .• ‘'^s and furniture, as 
well as of the house; Hpde v, 
Cogan, T. 21 G. 3. 

Page 699 to 707 

2. So, if the rioters in demolishing 
the house, do damage to the gar* 
den, the Hundred shall yitld <6t- 
mages tor the garden; IVibnot v. 
HortoUf C.-R. A. ,21 G. 3* 

701, n. [3], to 704,11. 

3. Qar> If an action will lie uu the 
riot act against the Hundred* be¬ 
yond a year from the tiuie;when 
the4|a/iu<ge was doae. 

700, n. [1] 

4. A prosecution for the Jehnp un¬ 
der thut act, must be commenced 
within the year, 7W*, 11. [1 j 

li h 4 5. Qi«. 
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5. Qu. If twelve Of more must be 
engaged' in the demolishing a 
house, td' cntidic the party to an 
action against tHc Hundred. 

Page 700 , n. [2] 

6. The number of twelve is not ne¬ 

cessary to constitute a felony 
under act 700 , n. ['ij 

RISK. ^ 

Tide iNSUEAVCit, >^o. 15, 42, 43, 

44,46,4^ 49, 50- 


Wav, 


:. : RIVER. 

Vide Naviga9L£ River. 
' ^Jo:-2. 


ROBBER, ROB#.RY. 

Vide Hue an^ Cry. IIuxored, 
No. 2, 

f ROLL of Attorneys. 

•J* FiJc Attornet. No. 1 , 2. 

ROLr.S. 

Master of the Rolls. Vide Case, 

No. s: 

ROUk'H Catholic. 

Vide Evidence, No. 20. 

RULES. 

Vide CoNSTRCCTlOK. In FORM A 

Tiov, No. 1, 2. Maxims. Ver¬ 
dict, No. 2. tip 


' S. 

«* 4 * 

SALVAGE. 

' luau^AircB, No. 12. 


SCANDALUM Magnatum, 

Vide Exchequer CAea/tberf No. 6, 

4 

SCIRE Facias. 

Vide Husband, No. 3. Veriei- 
C.VTION, No, I. 

scotL\nd. 

Creditors in Scotland of a bankrupt 
briu will not be permitted to come 
in under the commission, unless 
they will abandon the priority they 
may have obtained a<;ainst cllccts 
of the bankrupt in Scotland, 

Page 170 

“ SEA5IEN. 

Sense of the word “ seamen,” in a 
policy of insurance ; Uean. v. Stu~ 

, JX. 19 G. 3. 11 to 14 

SbXURITV. 

1. If a person has two securities, as 

a mortgage and bond, he may pro¬ 
ceed on botli,- viz. for a foreclo¬ 
sure of the mortgage, and in an 
action on the bond, at the san\c 
time; Burnell v. Martin, T. 20 
G. 3. - 417,418 

2. Vide Bankrupt, No. 4, 5, O’, 7, 
13, 14, 15, 18. Gaming, No. 1, 
2. UsuRV, No. 4. 

SENTENCE. 

Vide Admiralty, No. 1,3. 

SERVICE. 

1 . Settlement by hiring and service. 
Vide Settlement, No. 8, 9r 10, 
11,12,13,14.15,24. 

2. What will not be good service on 

the sheriff or undtr-^herff. Vide 
Sheriff, .No. 3. , UNDfR<&’4c- 
riff, - , 

SETO^. 
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SET:.Of. 

t FiWe AftouKET, No, 5. Baxk- 

• RVPT, No. 10, ;U. C’OSTS, No, 
la. l'j,EA Vtraded^ No. 2, J. 

SE'ITLEMENT. 

1 - The remoToi of a feme covert Is, 
priHui faciCy cvidvnex tliat the kn.S‘ 
band's snttlemejit is in ilie parish 
to \vhich slie was rcinowtl; llcv v, 
M, Ij) G. ,'5. 4(); Rev v. 
Hincksisorthy II. IS G. S. 

J\if;e -1-6,11. [la] 

2. And this, althongJi it is not o\- 
pnssly declared to Ik* so in the 
ortUr for her mnitval', ifi.r v. 
Jlim hicort/ty 21. l« G. .‘1. 

4(i, n. [ir,] 

3. Ft tlio master of an appmifii r die, 

ainl the excrutor, at the request of 
the apprentice, ajrree that he sliall 
f;o to live with anotlur peison, a 
fciTvice of 40 days, with such per- 
.son, before the term of iheappren- 
ticosliip expires, will jfain a si ttle- 
meiu; litx v. Stockland, 11. 1.0 G. 
3- - - 70, 7» 

4. 'i'lu)ti<'h an apprentice is not 

, strictly auignabU, nor tran-.niis- 

sible, yet, if ho continue with an 
esviguer, or a personal representa¬ 
tive^ of his master, with the con¬ 
sent of nil parties, and his own, 
that will he u continuation of the 
apprt'iiticoship, to the elfoct of 
gaining a settlement; Rex v. 
SiocUandy 11. 1.9 G. 3. 70, 71 

5. 'I'hough a tenant ha.s actnally 
puid the land-tax, and his name is 
in the rate in a column of ‘‘ occu¬ 
piers," yet, if the landlord's name 
is in a column'of landlords 
rated,’ the tenant does not gtiiii ti 
settichient; Rcjrv. St. John's, 

19 a 3. ' - 225, 220’ 

t 6. If the title of a land-tax rate is 
** an assessment oir the inhabitants 
of the parish of J.” and both the 


landlnnl’s and temant's* names are 
ill the rate, but \yitbdllt any W'ords 
importing which is rated, and the. 
temant holds by paying a rent cer¬ 
tain, clear of all taxes, parliamen¬ 
tary and parocivial, and ^gys tiu: 
rate, he gains a settlement; Rex 
! V. Mitcham, Ji. 23 f?. o. 22(i, n. 
[f O'.'i]; Rex V. Endon, M, 24 G. 
3. 22f, n f1J Rtx v. St. Lav:- 
renee, J\I. 25 G. 3. 

Page 227, n. [t] 

1 7. Fiut if there is a dolumn of pro¬ 
prietors and another of occupiers, 
and it is not specitied in the rate 
wiiich is rated, uud the tenant, on 
1 . paying thetakes a receipt 
I v! in whi<*li the sum paitl is described 
‘ • as so much assessed oil the land- 
lonl,” the tenant gains no scttle- 
ineni; Rex v. Si. James's, M. 25 
G. ,1. - - 227, n. [+J 

S. If tliere is a hiring for a year, and 
.VI r-vice lor part of that year, in the 
parish of .1. and, before the cml 
of the year, the servant removes, 
with the iii!i'.t-.*r, to the paiish of 
Ji. serves out the year there, is 
hired to l!ie same master for an¬ 
other year, with an increase of 
rcages, ai.'i serves several months 
toimir in Ji without an interval, 
he <;:iins u ttleincnt in li.; Rex 
V. Under-Barroxi. JI. 20 0. 3. 

309 to 311 

9. 'I’wo services uiuler dift'erent Air- 
ings may be tacketl logctlier, so as 
to make a sulllcient service for a 
year, evi n when there has been an 
interruption between tlimn, and an 
abspnee Kphn the inastei's house 
for part of a day; Rex v. Elles- 
ticld, iJ. 17 G. 3. ,310, n. [I] 

16. A hiring by the year to work by 
the piece, with an implied Viberty, 
froth tlie usage of the place, to be 
absent when the servant pleases, 
but not to work for any other 
master, and service under it, are 
sullicient, though the servant may 
have absented himself at dirtcrent 

times 
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times’in the course of the year; 
Htx V. ^gfMughamy JEf. G. 3. 

^ Page 33^1 to 336 

11. A mUUia-tnun being hir^ for a 

year, with an express agreement 
that the shall Jlic absent on duty 
for a month, an<i, in lieu thereof, 
serve a month over the year, gains 
a settlement, without serving the 
additional month ; licxv. IVinch- 
comby E, 20 G. 3. $91 to 393 

12. A certi/kaied person having ns 
turned toic the certifying parish, 
and remained there 18 years, a 
son, who was born to him there, 
being bired, and serving for a 
year, in thei'^parish certified to, 
gains a settlement in that parish,} 
iUx V. Frampton^ T. 30 O, 3. p/ 

418, 419 

13. When a hiringt on the face of it, 

necessarily appears to be for less 
than 36s days, no usage to con«i- 
dcr the time specified in rhe hir¬ 
ing as a year, will make it snilici- 
ent for the purpose of gaining a 
settlement; Ilex v. Hanvoody T. 
20 G. 3. - 439 to 41.1 


14. But a hiring for a year from 
> Whitsuntide to Whitsuntidcy if 
such hiring is according to the 
usage of the country, is sunicient, 
although the space of time should 
be less than a year. 440, 441 
13. A hiring on the day after Mi- 
chaebnaSy to serve till the Michael¬ 
mas following, is sufficient, till 
Michaelmas*' being inclusive; Hex 
V. Spdertony E. 17 G. 3. 

4.11, & n, [l] 
]6. If the name of ^Ifcrmcr occu- 
who, to the kmMrlcdgtf of the 


put 


parish officers, is' dead, is conti¬ 
nued in the foor-ratey but |hc pre¬ 
sent occupier pays, he shall gain 
.a settlement; Hex v. Jleckmond- 
uickcy H, 21 G. 3. - 564 

^7. When the title of the poor-rate h 
—so ntuch in t^> pound”—-and 
thji'pauper's name is inserted in 
and, also, his yearly rent, 


and he pays at the rate of 2s. in 
the pound for his specified rent, 
though nothihg is written against 
his name in the column of ** sums 
assessed," this is asnfiicient rat¬ 
ing and payfng for the purpose of 
gaining a settlement} Rsx v. Cor- 
hamptoHy it, 21 G. 3. 

Page 621, 622 

18. If a man who is insohfentf has 
conveyed his estate to trustcesy for 
the payment of his debts, and af¬ 
terwards, before the trust is per¬ 
formed, getsJraudulentljt into pos¬ 
session, he will not gain a settle¬ 
ment by residing 40 days ; Hex v. 
6t. Michael's, £. 21 G. 3. 

. 630 to 632 

19* Persons entitled to administra¬ 
tion or dower, who remdo on the 
estate, without administratiou 
granted, or dtmer assigned, do not 
a sc’ttlement. - 631 

If a sole next of kin vrould 
gain a sctth'inent by residence, be¬ 
fore administration, - 631 

21. A settlement may be. gained by 

residence on a mere equitable es¬ 
tate, - ()3I,6'32 

22. A mortgagor in possession gains 

a settlciiu-nt. - 632 

t 23. So, it should seem, docs a 
mortgagee in possession. 6s2 

24. When a servant has resided part 

of ||ic yt'ar in one parish, and part 
in another, at different intervals, 
making, when added, more than 
40 days in each, his settlement is 
in the parish where he slept the 
last night; iic.c v. Hutland, E, 
21 G. 3. ' 657 , 658 ; Rex y, Jves- 
ton, E. 23 G. 3. 6S»-, »» [»35] 

25. A marriage is void, and no set¬ 
tlement gained under it, if cele¬ 
brated in- a chapel erected sincp 26 
Geo. 2. (unless cured by.2Ji..Gto. 
3. c. 53.) although martiages de 
facto, may. hove heen frrqimn^ly 
celebrated dheiUjb v. .Sorth- 
fddt JE..ai,iQL r 659to66l 

26. An eaUde hioiags^^i^d to tnu» 

tees. 
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Ucsy tn be soUl to piqr debto, and 
to divide the surplus, if any, be¬ 
tween A, B, and C., A. has an 
equitable interest in the estate, and 
* by residinf; on it forty days, gains 
a settlement; Rex v. fp'hcliugham, 
T, 21 G. J. Page 76*7 to 770 
f 27”* But a person, Uiough solely 
entitled to administration, if the 
whole would not thereby have 
vested in him for his own use, does 
not gain a settlement by a resi¬ 
dence of 40 days on premises held 
for a tefin of years determinable 
on lives; Rex v. North Vurry, M. 
S2 O. 3. 770, n. [t lt>5] 

128. Residence on an estate coming 
by .devise, though under the value 
of ^‘00, gains a settlement, a <let 
vise «)ot lH‘iiig a purchase within 
the meaning of 9 1. e. 7 ; 

V. Wirilingham, T. 21 G. 3. 

767 

1119. Residence on such an 
* (No. 28.) though the devised inte¬ 
rest is only equitable, discharges a 
eertijieate. - 770, n. [l] 

t SEVERANCE in Pleading, 

•b Vide Non Prosequi, No. 1. Non- 
Pras, No. 6,7> 9* 


SHERIFF. 




3. If a bailiff on a.^. fa. against the 
goods of A, take those of B. an 
action of trespass lies against the 
sheriff; Ackteorth v. Kemp, M. 
19 G, 3. - 40 to 43 

12. The sheriff is answerable tor the 
official acts of his owder'Shcriil. 

43, n [11] 

3. Service of a rule to return a wit 

on the sheriff's agent in iowwf is 
Aot good service; Re* v. Coles, T. 
20G.3. - - ^ 420 

4 . By the true construction of 20 G. 
2. c. 37. a sheriff is not liable to 
be called upon to return process, 
unless ffithiii silt lunar months 


after the expiration of his office, 
and the day on wbichrhe goes out 
of office is to be Seckoned part of 
the six months: Rex v. Addcrfy, 
M. 21 G. 3. Page 46'3 to 46‘5 
<35* 5. And the only way »to call 
upon him (so as to subject him to 
an attachment) is by a rule of 
court; Rex v. Jones, B.R. T. 27 
G.3. ^ - 463 , n. [<33*] 

6. In an action against the. sheriff, 
for taking goods, without leaving 
the amount of a year’s rent, the 
declaration need not state all tlie 
particulars of the demise, but if it 
dues, they must be. proved as laid; 
Bmfoa’ V. IPrighf, E. 21 G. 3. 

660 to 669 

7 . A sheriff, or his officer, is not li¬ 
able to an action, for arresting a 
certificated bankrupt, npcer, a tlis- 
c’bargcd insolvent debtor, or a per¬ 
son who took the bcucht of 20 G, 
3. i*. 6'4. although the party is 
privileged from arrests; Tarlton 
V. Pisker, E. 21 G. 3. 

671 to 677 

8. Vide Attaciimcxt, No. 4. Bail, 
No. 4, 5. Elegit, No. I, 2. 
(3> Mis-recital, No. 4. Us- 

i>ER-Si:. aiFF. 

SHIP. 

1. What debts contracted by the 
captain shall not be a lieu upon 
the ship. Vide Lien, No. 1. 

2. A captain can only hypothecate 
the ship in foreign ports. 103 

3. Vide Freight. 

SHIP-Dawflgr. 

Fide CiiARTER-Pflrfy, No. 2.* 
SMUGGLING. 

Vide AdmiAalty, No. 1,2. CosTi, 
No. 1. Damages, No. 


SOLVIT 



A Table of the Principal Mattiefs. 


SOLVr^ post Diem, 

Qu. Whpther the pka of sohfit post 
dkm can be ploadeil to an action 
on iXQ annuity hmtl. 

Page 520, 521, 522, 526, 527 

t SPECIAL Mt-morandiinu 

f'ide Bill, No. 1 , 4t. 

t SPECIAL Verdict, 
t Vide MiJiiDEii, No. 1. 

SPIRI'SUAL Court. 

1. An action will not lie for a mnli- 

cious prosecution in the s-piritual 
court, without slirwiii" that the 
suit there is at an end; t'isJicr v. 
Jiristoxc, T. Ip Ct. 3. 21.5 

2. Vide Apparitou. Pujn.\TK. 
Proctor. Prohibition, llii- 

OISTKR. 

STAMPS. 

1. If the admissions of several persons 
to the freedom of a corporation am 
entered on one stamp, tlie adnii^ 
sion only of the lirst is goofi. 

217, 21S 

2. So, if two or more defendants in 

ditferent actions are put into the 
same affidavit to hold to bail, it is 
not good, unless (perhaps) against 
the first named; Gtlby v. Lorkycr, 
T. lpG.3. - 217,218 

13. So an affidavit to hold the same 
di fcndunl to bail im two actions, 
viit. debt and assumpsit, is void as 
tu^butli actions. 218, n. [t O'i] 

STATUTE. 

1. All statutes in pari matt rid are to 
be roKstrued as one law. .30 

12. Difiereuce Ijorwceii the words of 
'2 (K 2. c. 22, & 32 G. 2. c. 28. 
(called the ^ffirds' Act) as to the 


time when the 2s. Sc 4d. (called 
the groatsJ are made payable to 
an insolvent debtor. 

Page 6 h, n. f 1 3.3} 
fS. Qk. Whether 23 i/. (>. c. p. 
(relative to sheriil's' bonds) is a 
public or private act. 

P6*, P7, & n. [12] 
<33*4. That art (No. 3.) dt'terminoil 
to be a public art; Sav'uel v. 
Evans, B. li. T. 28 G, 3. 

P7, n. [12 <33*] 
5. It is an oH'ence at comiiiun law-, 
to obstruct die execution of a 
power created by statute and /«- 
durable, without concluding con¬ 
tra fornnm statuti; Rex v. Smit/t, 
:i\‘20G.3. 44ltodf6’ 

(>. Hut an indictment for an ofleMcc 
created by statute, mustuonehide 
contra formant statufi 

Vide Vkiwi'e Statute. Pcb- 
^c Slat at f. Oykb, No. 4. 
8.^TAni.r, of tiip. i)JiFLur,.vT 
statutes cited -\Kp OPSERVJ’D 
I'BOX. 

IICXHY III. 

xln. Regn. 

P, (Mag. Chart.) cap. 30. |e 

(i07, (iOS. 

52. (Marlb.) cap. 

lyi. 

9 

1'dw'.\ud T. 

J.". st. 1. (JVestm. 2.) cap. 
18. p. 474. 

— — cap. 151. p. .545. 

— — cap. .30. p. 437, D. [l], 

7P'». 

— sf. 2. (St, of IViiiclustcr) 

cap. 1. p. 704. & n. [«■] 

J8. si. 1. (lf'estm.3, or Quia 

Empt.J 627 , & n. LlJ 

Edward III. 

1. st. 2. cap. 2. p. 1t)0. 

14. cap. 30. p. 30. 


28. cap. 
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Edward 111. 

An, Regit. 

28. cap. 11. p. 701 , i\' n. (a) 

*)l. st. 1. cap. 11. p. j-lo. 

Richard IT. 

2. ft. 1. cap. 5. p. :351, & n. 

(rf) 

<5. cap. .5. p. 7.9.5. 

1;}. St. l. cap. 5. p. ()l.>,n. 

1.5. cap. 3. p. 98, a. 615, a. 

Henry IV. 

2. cap. 11. p. 6l5, n. 

Henry M. 

2.3. cap. 9. p. 91 . to .97- 
—- cap. 15. p. ■^“5, n. [l] 

Ilr.NRY VII. 

3. cap. 10. p. . 561 , n. [.>], 

709 , a. 7.V2, a. [Jj, 753, 
r.. 

19 . cap. 20. p. 752 , n. [2], 
753 , n. 

Henry VIII, 

* ■ 22. cap. 5. t^St. of Britiiics Olid 
llig/i-iiaifs, p. I 1 S 9 , (N a. 

(-), 196 . 

•| 27 . IW* (tit. of VscsJ, p. 

7 ; 1, & a. («) 

32. cap. 1. (St. of p. i 

34, U a. (r) 

— cap. 28. p. . 570 , . 573 , 574 . 
—_ cap. 30 . p, 115, - 
3:1. cap. 1)*). p. 415. 

47 . cap. 9 . (67. against L'surv), 

« 3, 5. p. 236 , a. (-) 

§ 2. p. 739 . 740. 

rifiT.iP AND Mart. 

1 & 2. cap. 7 . P- *256. 

4 6t 5. (Briv. Jct.J p. 101 to 
40U. 

) 


ELliTABCTn. 

I 

An. Rcgn '. 

5. cap. 4. p. ,5IS, § .3.5, p, 

519. • 

— cap. 9 . § 12. p. 556 to 

. 561 . 

S. rap. 5. p. 614 , n. 
l.‘j. cup. 5. p. 87 . 

— cap. 7 . § 2, p. 716 , n. [ 1 ] 

— cap. 8 . (67. against ¥surp\ 

p. 236 , a. (z), $ 2. p. 
739- § 3. p. 741.' 

— cap. 10. p. 570 , 573 , & n. 

(«), 574. 

- cop. 29 . p. 537 . 

14. lOp. 11 . § 19 , p. . 567 . 

18. cup. 3. p. 10, a. § 2. p. 
662 , it a. (o) 

— cap. 11. p. 573 , Sc n. (a), 

p. , 574 . 

27 . cap. 4. § 2. p. 716 , a. [I] 
—- • cap. 5. p. 61 . 

— cup. S. p. 3.51, 352. 

— cap. 13. p. Ki-i, a. (<), 
70:, ii. 

.31. cap. .5. i 5. p. 2.3.5, n. [15] 
43. Clip. 2. y. 1 Ki to 118, 302 
10 30.-. .} 16 to 350, 426, 

i: 0) 


.'j E.S I. 

1. cap. 15. p. S7. § 2. p. 
296 , + p. 81, n. [t 39 ], 

to ?).>, a. [f j 
.'5. cap. 7. p. 200, n. 

— cup. 8. p. 6. 

f cap. 15. p. 2-f 1 to 2lo‘, 
21-*, n. [2], 261-, n. («), 
a. (5) 

7 . cup. 5. p. . 307 , 308. ^ 

21. cup. 17 . (St. again.\l L’sv- 
rp), § 2 . p. 741. 

— cup. ii). ^ 11. ]i. .317 to 

320, t il)?, a. [f], 320, 
a. [f 87] 


ClTARtF.S I. 
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An. Keen. 


3, 




Chaeles I. 

I 


i 


cap. 1 . {Petition ^ R>ght») 
§ 6 *. p. 423, it u. (/') 


Charles II. 

12. cap. 13. fSt. against Usu- 

§2. p. 741. 

—« cnp. 23. § 36'. p. 552, n. 

(«) 

— cap. 24. 4 33. p. 54<) to 
553, 54»i n. (a), § 45. 
p. 412, ^ § 33. p» 553, 
n. [t IIS], H* [tJ 

13. st. 1, cap. 5. i 2. p. 592 , 

& n. (c) 

13 & 14. Cffp. 12. § 2. p. li>3. §21. 
p. 349 , 350. 

15. cap. 11. ^1. p. 414^. ^ 13. 

p. 412,’413, 414, 

417, n. • 

16 , cap. 7 . § 3. p. 7-^-2, n [l], 

743 . 

11) & 17 . cap.‘3. p. 190 . 

■> . . cap. 8. p. 61 . § 1 . p. 116 ', 

n. 

22 & 23. cap. <)• § ^ 36; or it. 2 . 

flip. 5. § 149 . p. 7^0, & 

n. (a) 

« cap. 25. p. 29 , 30. § 3. 

p. 346 . 

29 . cap. 3. (St. of Frauds and 
Perjuries) § 5. p. 3 .j. 
38, & n. 241 to 

244, & n. [ 2 ], 5 (>. p. 
35, 244, n. [2], § 7- p- 
25. 

31. cap. 1. ^ 54.. p. 423. 


WxLLiABi AKD Mart. 

1 , sees. 2 . cap. 2 . (Bill of 
JiigktsJ § I. art. 5. p.. 

592 , & n. (rf) 

V' 9. sess. 1 . cap. 5. § 2. p. 
280,281. 

d. cap. 11 . f 11 . p. 333, Se 


William asd Mart. 
AnfKegn. 

3. rop. 14. p. 714 . 

4. cap. 1. § 6'. p. 625 , & n, 

[ 1 ], 6 ' 26 ', & n. (5), § 13, 
p. 625 , 5c n. [2], § 34, 
p. & n. (c) 

t 4 &; 5. cap. 1. § 6 . p. 625, n. [l] 
— ■ cap. 24. p. 18.<'# 

5. cop. 20 . p. 525, 

WfLLXAM Ilf. 

7 . cap. 3. p. 591 , n. [ 1 ], § 1 , 
P* 691 , u. [ 2 ] 

• — cap. 32. § 4. p. 1S9, & n. 

(.d) 

S Sc g. cap. 1 1. p. 50. § 8 . p. 521, 
t § 4. p. 108, R. [+ 46'] 

- 7 cap. 30. p. 310, n. [1] 

t33**9 ^ 10 . cap. 17 . § 1 . p. 299 , n. 

[«>•] 

13. cap. 5. p. 415. § 17, 18. 
p. 417, !>• 

Anne. 

1. st. 1. cap. 1. § 8. p. 546 , 
Sc II. (a) 

— st. 2. Cap. 3. p. 417, n. 

3 & 4. ' cap, 9 . § 5. p. 299 , n. 

[( 0 ^] 

- cap. 18. p. 188, 189. 

, 4. cap. 3. p. 190 . 

4 & 5. cop. 16 . § 5. p. 6'78, n, [2], 

709 , 11 . [ 2 J, § 9 . p.280, 
2-SI, 2S2, 283, U2. p. 
520, 521,522, 523, 524, 
§ 16 . n. 486, n. (o), § 

17 . p. 102, n. [1], t§ 
10. p. 23, n. [t 10] 
t— cap. 17 . p. 168 , li. [f] 

5. cap. 14. p. 2,9. 30 . 

6. cap. 37 . p. 607 . 

7 . cop. 21. § 11. p. 590 . & n. 

id) 

8 . cap. 9 . § 6. p. 413 , § 9 . p. 

413. § 19 . p. 413, 414. 
§ 27 . p. 413,414,415. 

— cap. 14. § 1 . p. 66*5 to 669 . 

g. cap. 
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An. Uegn. 

9- 11. 547. p. 552. 

t— Cffp. 14. § 1. p. 741, 743, 

S 2 . p. €96, n. ( 6 ), n. 

(c) 

— cap. 20. p. 154, 15(>, 157. 

§8. p. 397 to 401. 

— cap. 21. $ 7. p. 413. 

— cap. 27. p. 607. 

12. St. 1. cap. 2. $ 37. p. 552. 
•*— st. 2. cap. 16. cat. against 
Usurp), p. 235, & n. 
(w), 236‘, 237, 741, 743. 

Georgb J. 

1. st. 2. cap. 5. ^ p. 43.*, 
11. («), I 4, 6, 8. p. 6'99 
to 707, 702, n. [3], to 
704, n. 

3. cap. 11. p. 29, 30. 

5i cap. 13. p. ()1. 

6. cap. 21. §20, 21. p. 519, 

550, 552, ^ 22. p. 550, 

551, § 31. p. 60ff, & 11. 
(a), t § 21. p. 553, n. 
[+ 113], 554, n. [+], 
555, n. [t], ^ 22. 553, 
n. [tU3], 551, n. [t] 

7. cap. 31. p. 1(>4, 1 (>.'», & 11. 

9. § 1, 2. p. 670, & n. 
( 5 ), t p. 16'7, n. [t], 
168, n. [+3 

t S. cap. IS. § l6‘. p. 554, n. 

[^3 , 

p. cap. 7. p. 7f»7 to 770. § 4. 
p. 117, n. (i), 331 to 
333. i 8. p. ti)3, n. (y) 

— cap. 22 (Black Act), p. 

704, n. (5) 

f 10. cap. 10. § 42. p. 553, n. 
[t 113], 554, n. [f], 
555, n. [f 3 

f- 11. cap. 30. 4 16', 19. p. 5.“i3, 
n. [f 1133, to 555, n. 
f't’3, § 2^* p. 555, II. 

It ”43 

12. cap. 29. p* 330, n. [<S>3 

— cap. 2p. p. 218, n. (/<)» § 2. 

p, 467* «• («) 


Geokce II. 

An. Regn. • 

1 . st. 2 . cap. 16 . § 3 . p. 551, 

552. 

2. cap. 23. § 23. p. 24)0, n. 

— cap. 24. p. 16 ’. §4. p. 42(?, 

11 . («) 

4. cap. 28. p. 176 . § 5. p. 627, 
6 ' 28 . § O', p. 568 . 

5. cap. 27- p* 218, n. (A) 

— cap. 30. p. IGT) to lO’O, 228 
to 231. § 9 . p. 46 to 49 . 

§ 11. p. 0'95, n. [3], to 
6'98, n. § 28. p. 408, & 
n. (s), § 29 . p. 408, Sc 
n.(r), 384, 585, § 41. p, 
257 to 260 , 258, 11 . [ 13 * 
t § 13. p. 676 , n* (a) 

6 . cap. 3. p. 9 . 

S. cap. 16 . p. 704 , n. (a) 

11. cap. 19 . 4 14. p. 246'. § IS. 
p. 176 ’, n. [ 17 ], 668, Sc 

m B. (</), § 19 . p. 280. § 
21. p. 283, & 11 . (a) 

12. cap. 13. §6. p. 200, n. 

17 . cap. J4. § 2. p. 619 , n. & 

n. (a) 

119 * €«/»• 32. § 2 . p. 166 , n. 
[t 55], 167 , n.[t3, 168 , 
'• [f] 

— cap. 34. p. 107 . 

— cap. 37 . p. 315, Sc n. (A), 
316, 46'S to 472 . 

20. cap. 37 . § 2. p. 463 to 465 . 

21. cap. 3. p. 218, 11 . (A) 

I 23. cap. 2. § 3. p. 554, 11 . [t3 

— cap. 11.4 1. p. Ifii. 

— cap. 27 . P* 38, & 11 . (w), § 
1. p. 382, n. (.:) 

-- cap. 30. p. 24.5, ». [ 2 ], Sc 
n. (a), § i. p. 216 , n. 
[ 1 ], § 20. p. 26'4,.ii. (a), 
n. (A) 

— cap. 33. p. 246. 247, 081, 
382. § 1. p.3S2, & u. (:), 
§ 4. p. 26'4, & n. [ 1 ], 
381, n. [ 1 . 53 . § 19* P* 
264 , u. [ 13 , 448, 449* 

t 24. cap. 18. § 1. p. 108, & n, 
^ n^[t463 

•Sk?* 25. cap. 
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Geohoe II. 

Ah. Regn. 

0*25. cap. 6. §*10. p. 38', n. [Cl^-] 

— cap. ‘12. p. Oul, & n. [l6‘] 
26. cap. 33. § ], 3. p. 601, 

• n.[l] 

29. cap. 34. § 2. p. 619* n. & 
n. (6) 

SO. cap. 2. p. 423. 

— cap, 19. § 75. p. 200, n. (rf) 
,32. cap. 28. (T/ie Lords’ Act), 

§ 13. p. 08 to 6y 

George III. 

4. cap. 2. § .32. p. 626, fc n. (r) 

— cap. 3. §22. p. 424, n.(<7), 

§ 33. p. 424, n. (i-), § 
73. p. 425, n. (*■) 

— cap. 15. § 46. p. 108, &: n. 

(«) 

5. cap. 14. § .3, 4, 517, 518. 

— cap. .‘30. § 13. p. O7O, Sc n. 

13 . cap. 15. {U'Ath Junstlic- 

tian Act), p. 213, ». [lO] 
—- cap. 7 8. § 45, 47. p- 4.?1, tc 
n. («), 422, Si n. (a) 

14. cop. 91. p. 441 to 14 k'. 
lO. cap. 5. p. 2.»l, 2.'j.‘>. § I, 2. 

p. 254, n. [1], 2.J.', n. 

— cap. 38. p. 97 to 101. ;39,}. 
IJ. cap. IS. p. 441 to 440. 

—• cap. 26. p. 484, n. [1] 

cap. 40. p. 15 to Hi. 

18. cap. .52. p. 100. § 12. p. 

47‘ii & K. («)' h 1 P- 
472, §37,40, 4I.P.O70, 
Si n. [l], Si n. {a), O71, 

077. ^ »'• C^)- 

— cap. Oo. p. 592, Sc n. (5), 

5.9.3. 

19. cap.. 16 . p. 42.3, n. (»/). 

• § 2O. p. 42 t, n. (rt), § 

31. p, 424, II. (h), § .57. 
p. 124, n. (c), § SO. p. 

42.3. 

— 57. p. 40J lo 405, Si 

[1] 

1 p. 401 to 406, & 

;. «• W 


George III.* 

An. Rcgtt. 

, 19 . cap. 67- p. 525, Se n. (i), 
§ 2. p. 619 * o- Sk n. (c), 
f § 21. p. 648, & n. {a); 
§ 44. p. 647. 

20. cap. 12. §1 26 . p. 421, n. 

(a), §31,p.42t. n.(6). 
§ 37 . p. 424, n.(c), § 71 . 
p. 486, & n. (c). § 77, 
p. 425, n. (<), § 79- p. 
423, & n. (c) 

t — cap. 17 . (Rotcys^s Act) 277, 
n. [t]» Rrrata. 

—- cap, 64. p. 6'71 to 677 . 

21 . C'sp. 5 'j. p. 661, n. [1] 

f — cap. 55. § 47" p. 55 4, n- 
[f], & n.(c) 

f—. cap. 61 . p. 551, n. [f], & 

n. (./) 

f 22. cap. 2.-1. § 1,2, 3. p. 650, n. 
iXr 26 . cap. 57. f 38. p. 93. n. 

S'l'OC'K. 

1. .\n acHou on riie care will lip 
av'iinsttlio Hank, for rofusiii" 
to tran-sf 'i r stock ; Rr.r w The hank 
of England, M. 21 O'. 3. 

524 to 5it), 528, n. [l], .529, n. 

2. .^tr>ck pivcn 1)} •mil doos not ve.st 

iininfiiiatcly in the legatee, hut irk 
tin' t -.centor or administrator in 
truU for him. - .(25, 526 

Si’OIlLS. 

'I’liP captain f)f a ship lias not a lien 
on the ship for stores and provi¬ 
sions furni.'liod on his credit; il'i/- 
lins V- (.'armichacl, //. 1 9 G. 3. 

101 to 105 

t SUHSCIUniNG mtaess. 

f Vide .■\fK.vowi.r.i)r.BM£NT, No. J, 
A* Evidence. 


t sumiEssio 
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t SUPPRESSIO Veri. 

f An action will lie for a suppressio 
•veri in a return as well as for an 

• alkgatiofaUi. Page 158, 159 

SURETY. 

Vide B.iNKRUPT, No. 7, 13, 14, 15, 
16,17, 18. 

SURPLUSAGE. 

Instance's of what shall be deemed 
surplusage. Vide AdmimstrA' 
TioR, No. 2. Allegation, No. 1. 
JuBOMENT, No. 5. 

SURRENDER. 

1. A surrender executed by a xcifness 
removes the objection of interettt 
although the surrenderee refuse to 
accept it; Goodtitle v. iVelford, E. 
19 G. 3. - 139 to 141 

S. Surrender of copyAoW, Vide Moiir- 
UAGE, No. 15, l6. Will, No. 54. 


T. 

TAX. 

Vide hAsn-Tax. 

TAXATION of Costs. 

Vide Agent, No. 1. Attorney, 
No. 4, 5, 6. Costs, No. 10. 

TENANT, 

1. Tenants in ancient demesne are 
exempt from serving on Juries in 
the courts of common law, 190 
9. Custom, No. 4. Demand, 
No. 1^ Sf 3,4. Distress, No. l, 

2. Lease. PooR-ila/e, No. 14. 
Release, No. 2. 

TENDER. 

TmIc t Bill, No. 5. Costs, No. II. 
Vot. If. 


« TEIJOR.*' 

The word “ tenod* binds the party to 
a literal recital, • Page 194 

t TERM. * 

t Vide Lease. 

TESTAMENT, TESTATOR. 

Vide Will. 

CCr TESTAMENTARY Paper, 
Vide Feme Covert^ No. 5. 

« TILL." 

Instance where the expression ** till 
such a day,” includes the day; 
JlfX V. SudertOH. E. 17 G. 3. 

4 U,n.[l] 

• TILLAGE. 

Tiie statute of tillage. Vide I.imita* 
TION of Actions^ No. 1. 

TIME. 

The time alh ”cd in different cases 
by statutef construction of law, or 
the rules of rractiee. Vide Hue 
and Cry, Hundred, No. 2. lx- 
SU RA.XCE, No.40, 42, 43. MoXTir. 
Plea Pleaded. Sheriff, No. 4. 

TITLEybr holy Orders, 

1. The form of one. - 142 

2. The nature thereof explained. 

142 to 148 

3. If the title is an appointment to 

be curate of the rector’s church— 
til! otherwise provided of some 
ecclesiastical preferment, or, for 
fault by him committed, lawfully 
removed—the party cannot be re¬ 
moved, without cuiisr, while the 
grantor remains rector of that 
parish; Nartyn v. Hind, B. R, 
£. 16 G. 3. - 143 to 147 

1 i 4. Ami 
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4 . And he may l^ringosstmijj^iVagainst 
the rector Wttfe salary; Martyn 
V. Hindi B, R. E, l6 G. 3. 

Pa^e 143 to 145 

5. Bui, if the rector'is, bond 

prefei^ed to another living, the 
obligation ceases; Martyn v. Hind, 
E. 19 G. 3. - 142 to 148 

6. A readership is not ecclesiastical 

preferment within the meaning of 
such a title (No. 3.); Martyn v. 
Hindi E. 19 G. 3. 142 to 148 

TOLLS. 

1. Tolls are rateable to the poor. 

305, & n. [2] 
A general indebitatus assump¬ 
sit will lie for tolls. 728, n. 

TOTAL Loss. 

Vide IxsuRA3rc£, No. 10, 12, 50, 
52, 53. 

TOWER Hamlets. • 

The court of the Toxcer Hamlets. 
Vide Cov rt. No. 6. 

^ TRADER. 

f Vide Bankrupt. 

TRANSFER, 

Vide Stock, No. 1. 

t TRANSCRIPT. 

t Only a transcript of the record is 
removed into Cam. Scacc, on a 
writ of error from B. R. 

352, n. [3] 

TRAVERSE. 

jfhoagb, in general, a traverse ought 
to o/^clude with a rerification, 

• yct#f^heii .it denies the whole sub- 
stoBce of the plea, the proper con¬ 
clusion is to |he country. 

\ - 95, u. [loj, 96, n. 429, l». [I] 


TREASON, 

A partj' indicted for high treason 
is entitled to a copy of the indict¬ 
ment, and lists of the ipitnessos for 
the Crown, and of the jurymen 
who are .to be returned on the 
panel, ten days before his ar* 
raignment; Rex v. Lord George 
Gordon, H. 21 G. 3. 

Page 590, 591, & n. [l], [2] 

2. It is high treason to attempt by 

» intimidation and violence to com¬ 
pel the repeal of a law; Rex v. 
Lord George Gordon, H. Q1 G. 3. 

590 to 592 

3. The method of procedure on a 
trial at bar for high treason; Rex 
V. Lord George Gordon, H. 21C. 3. 

590, 591 

TRESPASS Vi Sf Armis. 

1. Trespass will lie against the she¬ 
riff \i his officer takes the goods-of 
A. on o ff. fa. against those of B. ; 
Ackworth v. Kempe, M. IQ G. 3. 

40 to 43 

2. Bankruptcy is not a bar to tres¬ 

pass for mesne precis ; Goodtitlc v. 
North, JI. 21 G. 3. 584, 585 

3. Trespass will not lie for an im- 
pi isuniiient which was merely in 
consequence, of the capture of a 
ship as prize, although the ship 
shall have been acquitted; Le 
Caux V. Ftden, H. 21 G, 3. 

594 to 513 

4. Qu. Jf it will lie for unnecessary 
personal severity by the captor. 

.599,601 

5. The defendant may avail himself 
of the defence of capture as prise 
on the plea of the general issue )t 
Le Cauxv. Eden, H. 21 G. 3. 

594 to 513 

6. Trespass will not lie against the 
sheriff or his officer for arresting a 
certificated bankrupt, a peer, a dis¬ 
charged ituoheut, he. I’arlion v. 
Fisher, M. 21 G. 3. 67LI to $77 

7. Instances 
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7* Instances where a . man may jiis- 
tijy going on, another’s land. 

Page 717 

fi, Vtde Costs, No. 2, ly. Non- 
j. ProSf No. 9. Pleaoino, No. 10. 


for another, which is xiarrantcd 
sound, and proves unsound, tio< 
ver will not <ic for the hoise 
pivi-n in exchange; Poiuer v. IP'tllsf 

li. It. E. 18 G.>i. 


TRIAL. 

l-» When the cause has been sus- 
. peiidcd, after issue joiited, for 
abovt* a.year, the defindant is en- 
. titled to a term's mlkc of trial. 

71 

2 . But, not if he himself has stopped 
the filaintitf by an in junction; 
Ilayiey v. liilcy., 11. 19 G. ‘J. 


Page 24', & n. [Sl 
2. A demand against a bankrupt 
cannot be set o//’, in an action of 
trover by his assignees, for n con¬ 
version subsequent to the baiik- 
nijitcy ; Wilkius v, Camickatlt It- 
19 O. 3. - 101 to 10.3 

-)• .'1. But a demand in trover, 'ivhcii 
for a liquidated amount, may be 
proved under a Commission of 
bunLrupleg. - 16'S, n. [Ij 


71, 7-" 

The same e.\ception to the iiile 
holds in t he com t of Coniiuon IHt as. 


TRUST, TRUSTEE.. 


70, n. [7] 

4. Inferior courts cannot giant a 

new tiial. - - 380 

5. If a parly n-fii.-e to consent to 

the examimilion of a xc/tness to ; 
.'ll! tssential fact by coiniui',‘'ioii, 
when his presema* cannot l>e coin- 
pellcd, or to admit the fact, she 
couit will assist the other pany. 
by pulling off the. tiial; I'lirhu 
V. 7'. 20 G. 3. 


f 1. A hare trustee is a coiupct> vt 
witness to prove the execution of 
the deed to himself. 

141,11. [151] 
2. I'Jde Ejectmetit, No. .‘3, 4. 
] J1A B I.F, Estate. 1Vsij 1. Vi;xT 

Debtor, No. o. Stock, No. 2. 
Wile, Nvv 33. 


11.9, 120 I 

(i. The grounds lor gianling a tri.ii j 
at bar. - 4 )7, f38 j 

7- The roiirt may lay the p-'rly j 
applying fora tiial at bar umUr i 
the terms ol paying bar and j 

rtceiving only A/.w I'/ius costs; 
Ilulhits V. liroxcfi, T. 20 G. .1, 

4.37. 438 

S. Where a/nrrtiial has been grant¬ 
ed, and nothing !«aul in ihe rule ! 
about the costs «4 the first, at- ^ 
though the second verdict is for 
the same party as ,t!ie lirsl, he 
shall not have the costs of the 
first trial; Hlason v. Scurruif, T. 
20 G. .'3. .*■ " 43S 

9. Vids Pv.xc'viCEf Ho. t, 5. 

TROVER. 

1. If a howc is given in exchange 


U. 

UNDER-Lf ASE, UNDER-TE¬ 
NANT. 

Vide Covenant, No. 4. Lease, 
No. 5, 8, 9, 10, 11, 14. 

•1 INDER-SHERIIT. 

t 1 . Service of a rule on the undcr- 
sherilf’s agent in town is not good 
service; ii(X v. Coles, T. 20 O. 3- 

• 420 

i 2. Rut service at the ofllccs of the 
agents for the under-sherills of 
iMudon, MUldlesex, and Surry, is, 
because they are considea*tl as 
the oUices of the under-shcrifl’s. 

420 

■f 3. I^ide SiiEMrr. 

1 i 2 


UNDER- 
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UNDER-WRITER. 

4 

Vide Insura KCE. 

^UNIVERSITY. 

Vide Oxford. 

+ USAGE. 

t Instances where usage may be gi\'en 
in evidence. 

Page 510 to 513,515,654, n. [t] 
USE. 

1. A declaration of uses not in writ¬ 

ing will rebut the resvltiiig use to 
the conusor of nJinCf in favour of 
the conusee. - 26 

2. Uses and trusts were originally 

the same. • 774 

3. Kidc Fink, No. 1,2. 

i’4. The Statutes of uses. Vid^ the 

Table of after title Sta¬ 

tute. 

USE and Occupation. 

Vide Court, No. 4. 

USURY. 

1. If there is an agreement to pay 

legal interest, and a premium is 
paid down, over and above the in¬ 
terest, the agreement is usurious 
am! <z;oid; I'ishcr v. Beasley, T. 
19 G. 3. - 235 to 237 

2. Rut the penalty under 12 Ann 
at. 2. c. l6 is not incurred, if the 
premium itself does not exceed 
legal interest, nof till more than 
legal iuterc*-t is actually received; 
Fisier v. Beasley, T. 19 G. 3. 

235 to 237 

3. Therefore, an action may fac 
brought for the penalty, though 
more than a year has elapsed since 
the, payment of the premium, if it 

a year uucc what has been 


paid exceeded legal interest; FaHer 
V. Beasley, T , 19 6 r* 3 . 

Page 235 to 237 

4. When, upon a negociation for a 
loan of money, the lender says, he , 
cannot advance the money, but 
will furnish goods, which the other 
takes and sells, if iht security given 
is for a sum of money made pay* 
able at a future day, greatly ex* 
cceding the value of the goods and 
5 per cent, interest, this is an usu¬ 
rious loan, and the security and 
contract are both void; Losae v. 
JValler, T. 21 G. 3. 736 to 744 

t 5. Equity will assist the borrower 
on an usurious contract, to retain 
all but the legal interest. 697* n. 
f 6. Or to recover back what has 
been paid on such a contract 
(No. 5.), above the principal and 
legal interest. - 698, n. 

t7. For which also (No. 5.), an 
action will lie. - 697t n. 

8. And if a party pawn goods on 
an usurious loan, he cannot re¬ 
cover back the goods in trover, 
unless he has 6rst tendered the 
money really advanced, and legal 
interest; Fitzroy v. Gviillm, B. R. 
E. 26 G. 3. 698, n. [<3>] 

•9* A bill of Exchange gi\en upon an 
usurious contract is void in the 
hands of an indorsee, though for 
valuable consideration, and with¬ 
out notices Love v. JValler, T. 21 
G.3. - 736 to 744 

<93^ 10. It is not usury for a country 
banker in discounting bills to take, 
over and above the 5 per cent, dis¬ 
count, a commission, agreeable to 
the usage, on the amount of the 
bill; Benson v. Parry, B. JR. M. 
21 G. 3 . - 236, n. 

11. Vide <33^ Amendment, No. 9* 
Pleadino, No. 12. 
i 12. Statutes of Usury. Vide the 
Table qjL Statutes after ri^/e Sta¬ 
tute. 
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V. 

VALUABLE Congiderafhn. 

Vide Bill of Exchanne, No. 5, 7, 
12, IS, 16’, 17 . CoSMDKllATIOX. 
DrcHi:;G, No. l. F.« 4 uity, No. l. 
Gaming, No. 3. .Iudomenx, 
No. 7 . Power, No. 4. 

VARIANCE. 

1. Where a word is mis-rccited and 
mutilated, in an indiclitnnt, uud 
the party has bound liiin<-elt' to a 
literal recital, it is faiiil, it’ tiie 
mutilated word is it^eh' a word, 
though it do not make scmisc with 
the conte.xt; but nut if it is not a 
word j Rex v. Ereck, M. 15 (1. 3. 

Page 1J>4, n. [25] 

2 . Yet “ AmtriaVm" in the name of 

the South Sea company, instead of 
Australia, iias been lield to be latal 
in an action. 194, n. [25] 

3 . In an action founded on a statute 

of PA. and Mar. it is a fatal mis¬ 
take ill the description, to declare 
upon it as of the same year of 
both ; liann v. Creen, B. Jt. M. 
17 G. ;j. - - 402 

4 . In an action against the sherif 
for not leaving a year’s rent, if the 
demise is particularly set forth, 
and not prored as laid, It is fatal; 
liristoK V. fPni'lU, E. 21 G. 3, 

60 5 to O'O’!) 

5. A promise being declared on to 

ileliver—“ good mcrcliaiuliz.sble 
wheat”—and tlic evidence being of 
a proinise to ileliver—“ good se¬ 
cond sort of wheal”—the varianre 
is fatal. - •• 6 (> 0 ‘ 

6 . Upon an issue—“ Whether A. dr- 
u»cd to B. and his heirs*’ —it is a 
fuial variance if the niu’enee i*- ot 
a devin*—to t’. for years, rtnuiin- 
der to f». in fee.” - t’O’O' 

7 . lu deht for rent, tlic declaration 
being on a demUe '* Jor 3'K> rent, 


under a poveer “ to make leaxes for 
21 years,” and the ctidenee being 
of a demise foY “.€l5 rent, and 
tl’.ree fowls,*' under a power “ to 
make hiiscs for 21 years in pos¬ 
session, and not in revcmoii, ren- 
deiing the ancient rent, and not 
dispnui^hriblc of waste,” tin* vari¬ 
ance is fatal/ - Page 6GG 
S. Ill an action by a landlord against 
l)is tenant, for negligently keeping 
ids fire, if the dcelaralion is of a 
demise l<»r a term of years, and the 
eiidence of a Laitc from year to 
year, it is fatal. - 6 ’ 6'8 

y. So, in an action on 11 Gea. 2. 
c. 19 . § IS. for double rtnt, if the 
pluintili’ declare on a demise for 
three years, and prove a lease from 
year to year; Shutc v, Hornsey, E. 
19 G. 3. - O’O'S, ^ n. (c) 

10 . What introductory words bind 
the party to a literal recital. Vide 
lliClI AL, No.1,2. MlS-IlEClTAT.. 

VENIRE dc noxo. 

1 . A venire dc novo may be granted 
when theic is a general lerdiet for 
entire damages, and ^herc was tii- 
deuce or all the counts’, and suiuc 
of them are bad in law. 37 7» 37 S 

2. A court Qi' error may gnini a <i't- 

tiirc dr iu,'.o; Grant v. Astle, T. 
21 G. 3. - 7‘1‘i to 731 

(".Or 3. But there is no instance of a 
court of error granting a venire de 
novo to an interior cow/ 'J'rcioi 
V. trull, Ji. ll.E. 20 G. 8 . 

732, n. [t 157 O'] 
-1. The court of B. R. uill grant 
•AVtnin de nuxo to liie i^reai ve?- 
s>(>n<‘ in ll'ahs; Dax/cs v. Picrer. 

B. R. M. 28 G. . 1 . 

732, n. [»• 157 t'':-' ! 

VENIE. 

Vide WALr*^, No. 4. 
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VERDICr. 

f 1. On an infortMiou, untlor a pri¬ 
vate statute^ a wis-rccital of tho 
commcuc»*ment of ihc parliament 
is fiitaj, afliT verilirt, on the plea 
of nat guilfv. Page 97» n. [ M1 ] 
It is a #feneral rw/e, that the court 
will not set asitle a verriict in an 
action for a personal injury, on 
account of the smallness c<f tin* 
damages; Mauricet v. Lrechnoch, 

- 500,510 

3. Unless the sinal]nc:>s of the da- 

arose from a mistake in 
point of law. - 510, n. [‘2] I 

4. A verdict cures ambiguity, or an j 
imperfect state of the plaintilF’s ! 
title, but not an omission of what ' 
is the gist of the action. 0‘N:3 

eSr* 5. After verdU t nothing is to h*’ 
presumed^ but what is <'itlier ex¬ 
pressly stated in the diclaraii m, j 
or necessarily implied from jthose i 
facts which are slated; Spiii\>\. ! 
Parker^ B. R. 11, '20 G. i 

n. i I 

6. If there is a general senii( r, am! , 
entire damages, on a dcclarulion ; 
containing some count.: bad in . 

law, it is error, and net cured h\ ; 
verdict. - 377, / .•'> I 

7 - if there is a gen^’ral ver-hrt of 
"iiiltv" on an indict>.iti.t, i; i-. 
sudicieiit if one of tli<‘ coii.if-i 1- i 

good. - - ;.:o I 

5. Pale MtruT.ra, No. i. Pnsr- i 
Tier, No. A, .5. Tut', r., No S. i 

Vj.iviKK fA; i/ovo. I 

1 

^TJliriCATiOV. 

. A veiitn'.ttioji is tii.- |;;o|;! r ron- 
clii'tor. '»f tli'‘ reji.’/ro.'im to a p/eu 
to A ..LH‘ haii-— 

thi'f the ju'i'.oij-il diefl IjidV.re 
the r<:!’jrii of an/fv/. whdj 

the r»-|ii.Ci!’i it: jtjnnlioi»s a paili- 
fuhir ca. '<n. „ii(I allege-) that 
b." was ali'io 3t the return tl.ere- 
\4;^, Cl‘andhr \. R'darls, (J. J() 
‘i- - - 5f} to (>l 


2. A verification is the necessary 
eonchision, whenever new matter 
IS intindured. - Page 60 
.‘3. It is a had conclusion (if specially 
-leinurred to) to a plea of the sta-' 
tufe of 23 lien. 6. c. f),; Boyce t. 
M'hi faker, H. If? G. 3. f)4 to S7 

•t. r«Wc Pleading, "No. 13, 14. 


VILLENAGE. 

Vulf CuPYHOI.D, No. 4. 

\'I U'rU AL or implied Acts or IVords, 

ride I>ii.L of Eichange, No. f). Iv* 
■iLMJME.NT, MoUTGAGL, No. f>. 


voin. 


Instances 

of 

tlii'irs 

in law. 

rule ! 

W;nr 

: '■ 1 

. So. t, 7. 

I» V Mv U 

f i» )•, 

N..' 

VI, 2(), JO. 

lb*. Vi A ' 

i>. 

V. 

lilLI. 0/' Ex- 

change, 

N 


C ON vjtnoN, 

Nti. 1, 

S 1 

C'l 

sroM, No. (». 

Die 11. 

i • 

i>. 1. 

l iNi;, No- 

Cl \ 1 

1: 

i*u T’l 

Kx r, No. I, 7. 

1 V - i ■ ■ 

I L 

, No. 

H), 29, 51. 

" , ■ '1 

, N-'S 

No. 0. 

l.t..\si:, Ni'. 

1 t. 

>. <» 

, f). 13. 

.V UUI.VOK. 

.\o. J. 


No. 1. Ml - 

’j:ny, . 

Act, 

No. 1 

. tlVEUSr.KR. 

No. 1, 

Po-. 

I i.ii, No. f). Usuuv, 


Vo. J, 1. Wn L, No. 28. 


VOYAGE. 


ride iNsuK.vNcn, No. O', 7, l<>, 1'-' 
13, lO, 17, 21, 22, y.l, 21, 23 
20, -lO, 47- AoilllJiMENT, No. 5 


w. 

WAGES. 

1. A captain of a ship has no lirn 
on tiie ship for his wages; If’il- 
hins V. Cannicharlf II. 19 G. 3. 

101 to 10.^ 
2. When 
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\vaim:ntakf.. 


2. When two sdrStccn, hikIim- t'-C- I 
fcri*nt !inioTin> |., ' 


ayoar, iftlii’yaruuiilnr.'iiiijiii'.i -ii, ■ !'<ni >'! .. , 'pv-n take cun not grant 
increase of wage*! for tli*« •jcco Mi ; '■ /■?// auve ; ’t'hr 

•service does not [.n-vf.it tla- I ' ■ • >'<. Vatthoti, ;lf. 

vnnt (rot.I oninir. r .. . ' -1 1*0"^ 28 tO 30 


vant lro»it j.v>inirij; a s.-itl.-i.ti-nr ; 
JJt.c V. U/uft-r-lni!ni'i-, U. -jo Q, ;j. j 
/'.-r/r J'»t) to i I ; 


1/ 


3. No W:i r'-'- «ilf ftp f ; s , 

i. JUr- | ' v. ;V "V "o .V'"’'"''''*'''' 

ticifii/ V. M. 2i (i. \ 

r, ,•) Ilf 1 ’ I 

*tt V’ t^lt yVoRV i.--i I.^l I 


:V'-. M. iJ, : o't, %l. 

I. . ■ .ir-v. 


W il\ I'M. i 

1 

•XV 1. ll a pajty aj'p-'ar oo i-m-- • 

o; ;t n/' i.iffniH, lo- ! 

*!>alJ not :>ilcrw; r ‘• !il>' -t '',.t 
the place ees i'.'-* • itli).. li--- 

• •OllMV i DJliirl, V HftJ I ■ I, /; it. ' 

m. / tv. J V# . - * 

■?. .' '/A Awrirv, .' 0 , 

WMJ.s, 

♦ . Tl * lO’lli'l • ■ . / .1- . I 

of tin i-i I :. f ■ . 

liill I iji* Oil • >.”,l 11 1 "1 I* *'| 

SI!-- ;; I’ l ■ O 


; K/.'V A5, y. 


.'fi'I'.Hi' s. \.i , 

'•V \ I'Ji \NT ij'c i', 

i'll.I PooK-rtiic, No. 

i-i. 

\' ARRANTV. 

i i- .Mi'su, No 2, 3. I.N'- 

'-.liwrr. N'.i. 1, 2, .3, 4, S, 9, 
■ ..I, :! ». . .. 30, 41, 43, 40, 

;. "ill . i'.ovi.u, No. 1 . 

N'm I . 
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t , t .* 
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A Table of the Principal Matters, 


f 3. The Statute of Westm, 3. (Quia 
Eniptort'sJ yjjiie the Ta blb of Sta¬ 
tutes after title Statute. 

f ’ WILL. 

1. An implied revocation of a will 
may be rebutted by parol evidence; 
Brady v. Cubittf M. 19 3. 

Page 31 to 40 
A will revoked by implication 
may be republished^ by reference 
to it in an instrument attested 
according to the statute of frauds^ 
29 Car. 2. c, 3. Brady v. Cubittf 
iV. 19C. 3. - 31 to 40 

3. Marriage^ and the birth of a 

child t amount to a revocation of a 
will, if it is of all the t*stator' i> 
land. - - 39 

4. ^lanjiage alone is a n vocation of 

a will of land by a woman. .33 

5. Land may pass by the word “ A- 

gacy." - - * ‘10 

(i. If a will is in two parts, and the 
testator destroys the one in his 
own custody, that is a re-vocaiim. 

» 40 

7- A will revoked by a siibsetpieat 
will, but not cancelled, is re-es¬ 
tablished by cancelling the subse¬ 
quent will, - 40 

8. A rrpublUafion requires the same 

sulemuities us the original publi¬ 
cation. - - 3() 

9. Instance of a prior VA'i/wc operat¬ 
ing as a condition precedait; Doe 
V. Skipphard, 11. J9 Cl. ,i. 

. 5 to 7.9 

10. Instance where a prior dctl.^e 

does not operate as a condition pre¬ 
cedent ; Bradford v. fokji, Jl. 19 
G. 3. - 63 to 6'() 

11* If Vi testator, basing one rliiid, 
and supposing his wife ensirnt, d&- 
wVehis estate, in moietirs, between 
the.<rhfldren (if the unborn chiM 
dst^ld Ire a daughter) and the 
with sm-vivuncy between tin* 

;; children as to their moiety, and 

' Vihat moiety over to the wife if 


! both children should di« befors 
21, without mentioning the event 
of the wife not having a child, the 
wife, though not ensient, shall take 
the whole on the death of the only 
child before that age; Statham v. 
BeU, B. R. E, 14 6. 3. 

Page 66, Se n. [4], 67, u. 

12. If a testator is in a state of in¬ 

sensibility when bis will is attest¬ 
ed, it is not executed within the 
meaning of the statute of frauds, 
29 Car. 2. C. 3. although he bu 
corporeally present; Right v. 
Price, M. 20 G. 3. 241 to 244 

13. It is sufTicient if the testator was 
in a situation where he might have 
seen the witnesses sign. 242 

<3:^ 14. The staling of a will is a 
signing within the meaning of the 
statute of fiauds; Leev.Libb, B, 
Ji. M. 1 iP. -S' M. 242, 

CO^ 1.5. It is not necessary that the 
testator should sign in presence of 
the Kitnesses, if he acknowledge 
his hand-writing to them all. 

2U, n. [‘3^'] 

dO' 16 . And such acknowledgment 
may be to each at diflerent times. 

244, n. 

17. So a revocation is good, if 
the testator acknowledge his sig¬ 
nature, thougli he do not sign' ill 
the j)rescnce of the xvitnessrs, 

214, n. [CSO] 

18. Iimccuracies in that part of the 

stiitulr of frauds which 1 elates to 
wills. - 244, n. [Cj 

19. If «n estate is devised to the f( t- 
lufor’a son for lifr, and after his 

* death, to the son’s children, ami 
their licir.s, and in the son die, 
without issue, then to the teslu- 
lor’s two daughters then in esse, 
and their heirs, the estate to tlx' 
children of the. son, and that to 
the flanghters, arc both contingent 
rnnaindtrs in fee; Good right v. 
Dunham, M. 20 (1. .3. 26‘4 to 26’8 

20. In a devise to the testator'a son, 
and, if the testator’s three daugh- 
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tors over-live the son and his heirs, 
then to tljcm, the words “ his 
Iw'irs,” mean heirs of the body, 
because the daughters could nc\er 
pver-live the collateral heirs of the 
son, coming under that descrip¬ 
tion theinsclvcs. Page 266, 267 

21. Under a devise to A. when he 

shall be 21 years of age of the f(Hi- 
siraple and inheritance of 6'. to 
him and his child or children for 
ever, but, if he die before that 
time, then the fee-simple and inhe¬ 
ritance to B. for ever (there being 
no child of A. in esse), A. takes 
an estate tail i Davie v. Stevens, 
H. 20 G. 3. 321 to 324 

22. If there is a dexise to A. and the 
heirs of his body, and, for want of 
such issue, to li. and A. die before 
the testator, leaving issue who sur¬ 
vive the testator, such issue shall 
take nothing, and the limitation to 
Ji. shall vest as an immediate 
estate, on the testator’s death ; 
Hodgson V. Ambrose, E. 20 (r. 3 

33/ to 3 

23. And this, although A. was the 
testator's heir at law ; Il'ar/icr v. I 
mite, B. R. M. 22 G. 3. 

344, n. [4], 34.5, n, 

24. Hy devise to A. tor life, rcinuin- 
•ler to trustees to support contin¬ 
gent remainders during A's life, 
and, from and after his decease, 
then to the heirs of his body, A. 
takes an estate for life, with a 
vested remainder to himself in 
tail, the w'ords “ heirs of the 
body," being words of limitation ; 
Hodgson V. Ambrose, E. 20 G. 3, 

337 to 345, & n. [5] 

25. A devise of all the testator’s real 

estate in A. to B. during life, and, 
at B.*s death, to the children of li. 
with FcinaindtT over, give.' either 
an estate tail to B. or an estate for 
life to B. with remainder in tail to 
B.'& children; Hodges v. Middle- 
ton, T. 20 G. 3. 431 to 43.5 

26. An estate to A. for life by u detd 


and a limitation of the same estate 
to the heirs of the body of ^.bya 
w ill (though the. dstute by the deed 
was voluntary, and moved from 
the testator, and is recited in the 
will), do not unite so as tt> give 

A. an estate-tail, but the heirs of 
his body take a contingent estate 
by purchase; Doe v. Fonneriau, 
M. 21 (}. 3. Page 48? to 50«) 

27* A dex ise of a real estate to A. 
after a good executory devise tlierc- 
of to the heirs-male of tlie body ot 

B. and limited on default of such 

issue, is a good executory devise, 
vesting either in possession on the 
death of B. without leaving issue, 
or as a rmaindcr on his death 
leaving issue ; Doc v. Fonnereav, 
M.21G. 3 487 to 500 

28. A dexise after failure of the issue 
or heirs of A. without any previ¬ 
ous limitation to such issue oi 
heirs, ^ void in its creation. 

506, n. 507t n. 

29. If after a preceding limitation to 
such issue or heirs, it is not void, 

506, 11. 

30. A dexise of personal atatc to (01 
conveyance in trust for) one and 
the lieirs o* .lis body, vests the 
wh«)lc interest in him. 50l», n. 

31. The will ol - feme covert, autho- 
rize<l by a power in her marriage 
seitknant. cannot be given in cci- 
dence to shew a title to personal 
islute, till it is proved in theccefe- 
siastical court; Stone v. Forsyth, 

I T. 21 G. 3 - 707 to *70.0 

.12. And the regular course, in 
that court, is, not to give y robatc 
of the will, but administration, with 
the will, as a totamentary paper, 
annexed. 760, n. [t 150 <38?“] 

33. A change meri'ly of the legal 
estate from one trustee to another 
is nut a revocaiion of the will of 
Cistui qiic trust; Doe v. Pott, 21 
O. 3. 710 to 722; IPatts v. Ful- 
larton, Ca.vc. T. 14 G. 3. 

*718. 71.0 

34. A 
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24. A testator having devised all the 
^iduc of hi^ estate, of what na- 
turet ktndf or qualify ukatsocur, 
and having afterwards purchased, 
and been admitted to, a arpyhold 
rr/air, and having surrendered it 
** to such uses as he should, by 
** his last will in writing, limit 
and apiioint," and having then 
made a codicil to his will, attested 
by three witnesses, reciting the 
having made his will and altering 
some of the logaoies therein, and 
then ratif)ing and confirming all 
and every the gifts, devises, and 
bequests, contained in his said 
will not thereby altered, thc‘ copy¬ 
hold estate pusses, the codicil ope¬ 
rating as a rtpublication, and bring- 
ir? the will to the date of the co¬ 
dicil; Doi V, Davie, il. li. jlf. J5 
0 . 3 . 

Page 7Ui, & n. [2], 717, n. 
35. But copyhold lands f urchas- 
ed after making a will do not pass 
by such will; Spring v. Jiil's, K. 
jR. M. 24 fx. .‘5. 1 Perm Rep. 4H.t. 

3<>. By a derm-—** to A. and R. lor 
“ their livta and the life of the 
** survivor, but, in I'lisc i>. should 
marry and have issue, then after 
“ the death of A. to R. and her 
** heirs, but if B. sluuild die iiii- 
“ married and without issue, iheii 
“ to A. an<i her heirs/'— A. and 
B. take a joint estate fur liic, with 
contingent rinuiiniiers in fee to 
each ; Goodlitie v. Bdiington, T. 
21 G. 3. - 753 to 758 

37. Instances win re words in a will 
sufficient to pua- a lic-simple, are 
restrained by Mtbs('qiK.nt words, to 
mean an estate-tail. 

• SfiC, 2f)7, 757 

38. By this devise, viz.—“ I give. 
” and demise to A. her heirs and 
** asMims for ever, all my lauds at 

Ji. and 1 give and bequeath to 
** A. a tor,'Ml il, all my land': at C.” 
—/f. only talus an >,slate for life 
in the land;! at C. and the rever¬ 


sion shall descend, although t|]ie 
will b<>gin w'ith these introductory 
words—“ For those worldly goods 
“ and estates wherewith it liath 
“ pleased God to bless me” —and 
contain a legacy of to the heir 
at law; Right v. Sidebolham, T, 
‘ 210 . 3. Page 759 to 7(y^ 

39 . So, though a will'begins with 

like introductory words (No. 32.), 
and then the testator gives all his 
freehold tenement lying in G, to 
A. B. and C. “ /« them my sister's 
“ sons," and then, among several 
pecuniary lcgacii*s, leases lO*. to 
h's heir at law, A. li, and C. take 
only for life, and the reversion de¬ 
scends ; Dean v. Gaskin, B. R, 
M. ISG. 3. - 760,761 

40. So, where there are similar iniro- 
duclory words (No. 32.), and the 
ti s//i/or gives his house Jo a younger 
son S. and after the tleath of S. to 
A. ami B. sous of S. and a legacy 
of Ir. to the husband of his heir at 
law', A. and B. only take for life, 
and the reversion ileaconds; Right 
V. Russel, Scavc. II. 1 G. 3. 7b'l 

41. So, if, after asimihir lutroduc- 

tioii (No. 32.), the Itstator gives 
ail Ids rial c-itate to his wife t'or 
l{f'e, ami to his son /’. after his 
wife's death all his land at IP. and, 
among several legacies, 5s. each 
to all his grand'Childivn, among 
whom were his heir at law, P. 
shall only take the. land at IP. for 
life, and the reversion shall de¬ 
scend. 761 , 7b'2, iN’ 11 . [ 1 J 

< 33 ^ 42. Vet such introductory words 

ir are material in the eoustructiou of 
a will; Maundy v. Manvdy, B. R. 
T. 8 O. 2 . 760 . n. [^3*] 

43. By a devise of—“ all the right, 
title, and interest which I now 
have, and all the term and terms 
of years which 1 now have or may 
Jiave in my jiower to dispo.se oi, 
after niy diatli, in whate%’er I hold 
by lease from Sir J. and also 
the house failed the Bell taxvrn "— 

the 



A Table of the Principal Matters^ 


tlic fi*(!-simple in the house called 
the Bell tavern passes. 

Pffgc 762 , 7<>3 
44. “ All my estate” or “ all my in- 
<erest’* ai-e tantamount to an ex¬ 
press rffwjrc'in fee, 763 

4.5. But a ihvisc of “ all my lamh 
at a:* only passM an estate for 
life. - 4;i4, 7(i.l 

46 . Vide Stock, No. 2. 

t WILLS rthc Statute of). 

Vide the Table of Statutes after 
ittic Statute. 

t WINCHESTER (the Statute of). 

\ Vide the Table of Statutes after 
title Statute. 

WITNESS. 

J. The further rccompence ^jiven by 
5 Eliz, c. 9. S 12- against a wit¬ 
ness, for non-attendance, inu*.! be 
ii^sessed by tin? court out of which 
• tlje process issues, not by the Jun/^ 


nor the judge at Nisi Prius; 
Pearson v. lies, di 21 G.3. 

Page 556 to 56 i 

2. Debt will lie on such assessment. 

561 

3. A witness who wilfully resents 

himself may be attached for the 
contempt. - 5fil 

4. Or an action on the case will He 

against him. - 56l 

, r/f/f Costs, No. 10. Execu- 

Tott, No. 2. Evibekce. Ha¬ 
beas Corpus, No. 1. Till A i. 
No. ;> Trustee, No. 1. Will, 
No. 1,'J, 14, 15, 16’, 17. 


WORKHOUSE. 

Vide Vooit-llate, No. 1. 
No. 2. 


Relii.i, 


WUIT- 

Vide DeMURREn to Eiidencr, No. 
4. Klecit. Enquiiiv. Ekkor, 
EviDLxer, No. .‘J. Exciikcjubk- 
Chamber. Hui’. vnd. No. 3. V&- 
RlflCATIOK, No. 1. 


FINIS. 


Brooke, Printer, Patcrnosier-Iioxi', London. 
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AW BOOKS 

Laleli) 'published 

Ry CHARLES HUNTER, 

fMV BOOKSELLKR, 

26, BIiLL-YART>, LINCOLN’S-INN. 


l. Er.ECTKW L\w.—A New'Rdttinn of tlie Law of Cltwtions; pompriMinp; flic Law up 
to the prcseul Periioi, and llio Statutes rol:itiii<' to Llecliona lor KiiK'iand, Scotland, :;iiil 
Ireland, to tlic 5Stlj Geo. HI. iurlusivo; l>j William 'rhomas Hoe, Ksij. of Liiicoln\-tnn, 
llarrister at Law, in '1 lari'!* Vols, Sio. S^-nnid I'ldition* J/. (is. hoards. 

N. II.—This \V<tiK.coiupri*-t'.s a Report of the lloelies'c.- Case, 1817. 

‘i. Thk n.4.VKi<UPT Lwvs; by Wiiliaui Cooke, (■N(].,of Liuni'nVlnn, Barrister at Lass ; 
the seventh edition, with .Mteratiuns, Vdditiuns of Ctises to the pn ^ent I'eriod, and ii New 
Index, by Geoi^o Roots, Km|., Barrister nt Law, anil Coinini>sir.i)> r of Uiiiikrupts. In 
3 \ ols. Roynl Svo. li'l?,!/. t (is. boards. Vol. 1. contains ritracls <>) the Stiiuifi rt hilir.g lit 
J}ankrupl.f, atitlDttn iiiiiiulii>u!> in the C-ntrIx ef J/tte •ni'i y.-inini Vol. JI. ecilltaiiiH the l‘ri"CtUnt$ 
of the varhnts Prncfi ihn"*, niirftr a CoMnnstum vf li.nn nipt, ivi'I the O.-Zirs mailc bu I outs -Ipsleyf 
'ITiurUiw, Lttufthliflroiti’h, h'n/iine, iitid PUtnn,/lir l^vcte linnitl 'cin. 

3. Casks in Boi itv.— t'ases determined in the Courts of Kc|iiiiy, from 1783 to 1796, 
inclusive, with alow of an earlier dale, by Lord llardwirKr .md Lord Vorthioi'ton. By 
Samuel Compton Cov, one of the Masters of the Court of ChaiiLvr,> ;a3 Vuls. KoyalSvo. 
W. l6!. hoards. 

4. KEPoaTs Temp. NortiiinctuN.— Reports of Cases argued and determined in the High 
Court of Chancery, from 17.^7 to 1766, yewu I'le (teieineA Mituuteriptt of Lord Chancellor 
Northiiigton, collected and arranged, with Notes and References to former and subsequent 
DeteriniiiBtions, and to the Register's Bonk. By the lion. R. Henley Kdi-n, of Linroln's- 
Inn, Barri.slerat Law. 

5. Core’s li’insr Institltes, (the I7tli edltiont, with Hargrave and Butler’s Notes 
and Corrections to the presriil Time, aii*l \dditioii:il .Notes, by C. Butler, Ksq.; with a 
complete Index to the Notes. In 2 Yols. Royal N|o. .V. (ir. bo:ird.s. 

(i. Hupokts in ('IIANEF.IIV.—Heporls of Cases argued and determined in the High 
Court of Chancery, beginning the tsilliiigN after Hilary Term, *i9 Geo. 3. 17Ml, continued 
to the Sittings after Trinity Term, 13 Geo. 3. 1M):3. Hy b'rancis Vesey, Esq., of Lincoln's* 
Inn, Barrister at lAiw: the third edition, in S vols. lloyal 8vo. lOl. boards. • 

7. Index to Vesev's Rei‘uuts.—I nde.x to the first fourteen volumes ,if Vesey (Junior’s) 
Reports in Chancery. By Robert Melt, Ksq.; 1 Vol. Royal 8vo. IS*, boards. 

8. Index to Cases is Kuiim.—An Analytical Digested Index to tlie Reported Cases in 
the several Courts of Equity and in the High Court of Parliament, from the earliest Dale: 
with Decisions of the same Court in Ireland, and a Reportorium of the Cases. By K. W. 
Bridgman, Ksq., 3d edit. 3 Vols. Royal Svo. 31. lOt. bds. 

9. I1i.A('Kstone’s CowiMEKTARiES.—A New Edition of the Commentaries of Sir IVilliam 

Blaekalone, (Dcdie/ited t<> C. Hutler, Ksq.), vnih 20 Analytical Tables, an Epitome of' the trhole 
iVork, and Notes. By J. F. Archbold. Esq., printed in a superior Manner j in 4 \ ols. Royal 
8to., forming an elegant Library-Book. 31. 16*. boards. ^ _ 

10. lllsloKV or THE English Law.—A History of the English Imw, from the 'I unt* of 
the Saxons to the End of the Reign of Philip and Mary. A new editioo, revised, bj John 
Heaves, Esq., Uorrisler at Law} iu A Vvls. Svo. ill. Ss. boards. 




, LAW BOOKS lately publishedt by C. Hu7Uer,^6f Bell-yl^rd. 


11. Codb Napoleon. — A verbal Translation of the Code Napoleon,’* from flic b'renrh, 
to which is preAxed f^> Introductory Discourse, containing a Succinct Account of the Civil 
Regulations (‘oinprised in the Jewish Law; the Ordinances of Menu; the Ta Tsiiig ls!u 
Lee; the Zend Avesta ; the Laws of Solon; the Twelve Tables of Rome; the Laws of the 
Uarburiaiis; the Assizes of Jeriisalcin, and the Koran. Ry Bryant Barrett, Esq., of Cray's 
Inn; in '2(VoIa. 8vo. It. ISs. boards. ^ ^ 

13 Law of BvinENCE,—A Compendium of the Law of Evidence; fourth edition, with 
considerable Additions. By 'I'. Peake, Esq., Barrister at Law. 1 Vol- Bvo. I6i. boards. 

IS. llEPOKTa IN TllK Common Pleas.—R eports of Cases argued and detennined in the 
Court of Coiniiion Plena, containing Cases in the .34th andSSih Ueo. ,3., from Michaelmas 
Term, IHI!, to Michaelmas Term, 1816, both inclusive. By Charles Marshall, Esq., of 
the Inner'IViiipIc, M. A. 2 Vols. RojalSvo. boards. 21. i:)r.<6cl. 

JV. h. 'Hiese ReportsareMwcentiimedhyJ.lt. Moore. Rsy. VAitter of the Analytical D'^ested Jmlev 
to the Term lieiwrts, mid forwarded on the Day of Ihiblicution to any Gentleman^ on leaving his order 
at 26, Bell-Yard, Uneoln^s-Iim. 

14. Reports in the King's Bench.—R eports of Cases argued and determined in thu 
Court of King’s Bench, in the lUth, 30th, and 2lst Years of Geo. .1. By the Right lion. 
Sylvester Douglas, (Baron Glenbervie); fourth edition. By William Frere, Esq., Serjeant 
at Law. 3 Vols. Royal 8vo. 31. board.s. The Third A'olume is in the Press. 

15. Reports of Cases in Bankruptcy.—C ontaining Cases decided by Lord Eldon, 
from Easter Term ISIO, to the Sittings after Trinity Term 1816, inclntiee; and contem- 
poraneoiis Cases in other Courts. By George Rose, Esq., of the luncr-Teiiiple, Barrister 
at Law. 3 Vols. royal Kvo. SI. Ti. boards. 

16. DauF.Rs IN CuANcEiiY.—The General Orders of the High Court of <Miancery, from 
the Year IbOU to the present Period, collated with the Register's Book, A'c. By John 
Beaines, E.sq., of LincoIn’S'Inn, Barrister at Xuiw, to which are added Practical Notes. 
8ro. boards. . 

17. Writ, Ne Exeat Regno.—A Brief View of the Writ, Ne Eieat Reggio, with Practical 
Remarks upon it, as an equitsMe Process. By John Beames, Esq., of Liiii-oln's-Inn, 
Barrister at Law, Translator of Glanville, &e. 8vo. 5«. boards. 

18. Glanville. nv Blames.—A Translation of Glanville. By John Beanies, F.sq., of 
Lincoln's-Inn, Barrister at Law, to which are added Notes. 1 Vol. Svo. I.3 a'. boards. 

19. Considerations on the Hate of Interest, Redeemable Annuities, and Foreign Loans. 
By E. B. Sugden, Esq. 3d edit, sew'ed. Is. 

SO. Special Pleauinc.-A Practical Treatise on Special Pleading. By Joseph Chilly, 
Esq. a new edit, enlarged and improved. 2 Vols. Royal 01. o.i. boards. 

21. Pkecerents of Pleading.-—A Supplcnicnt to the Treatise on Pleading, being 
Yoi. 3d, containing a copious Collection of Practical Precedents of Pleadings and Pro¬ 
ceedings, in personal, real, and mixed Actions. By J. Cbitty, Es(|., Barrister at Law. 
1 Vol. Royal Hvo., 1816. M- lls. 6d. boards. 

22. Bills of Exl'u axgk.—A Treatise on Bills of Exchange, Promissory Note.s, Mank 
Notes, and Cheques on Bankers, with the Iaiw of Bankruptcy, as it afiects tho.se instru¬ 
ments. By Joseph Chitty, £>q. (Jtli Edition in the press.) 

23. Gamk Laws.—a Treatise on the Game Laws. By Joseph Chilly, Esq. 2 Vols. Svo. 
IL III. &I. boards. 

24. Precedents and Practical Forms relative to Game and Fish, being the 3d vol. to the 
above. 1 Vol. Hvo., 1816, 9s. boards. 

25. Criminal Law.—A Practical Treatise on the Criminal Law, comprising the Practice, 
Proceedings and Evidence which orr-ir in the Course of Criminal Prosecutions, with 
Precedents, Practical Forms, Notes, &.c. By Joseph Chitty, Esq. 4 Vols. Royal 8vo., 1816, 
51 . 5 s . hoa^R. 

26. Treatise or Powers.—A Practical Treatise of Powers. By Edward Burtenshaw 
Su^en, Esq. of Linroin’s-Inn, Barrister at luiw, 2d edit. Royal Hvo. U, 2s. boards. 

Estates, Sale, Purchase, &c.—A Series of Letters to a Man of Property, on the 
Sale, Purchase, Lease, Settlement, and Devise of Estates. By E. B. Sugden, Esq., Svo. lid 
edit. 5s, boards. 

28. Law or User and Tn®8T«.—The Law of Uses and Trusts, by the late lAird Chief 
Baron Gilbert, with Notes and References, an Introduction, &c. By Edward Burtenshaw 
Sugden, Esq. of Lincoln’s-Inn, Barrister at Law« 3d edit. I Vol. Royal Svo. 19i. boards. 

29. Pleading in Aksumpsit.—^A Practical Treatise on Pleading in Assumpsit. By 
Edward JLawes, Esq., of the Inner Temple, Barrister at Law. 1 Vol. Royal Svo. 11. 1 li. Cif. 
boards. 

SO. CbahTer Partiks.-mA Practical Treatise on Charier Parlies of AffreigbtJnent, 
Bills of La#Bg,and Hloppage in Transitu, with an Apiiendix of Precedents. By Edward 
Lawes, Esq. 1 ,Vol. Boyal Hvo. K. ii. board*. 



LAl^ BOOKS lately puhlislted, hy C. Hautery 26 , Bell-yard. 

.>1. CoNTil«ENi REMAiNnEUS.—An liSsny nn the T^arnin^ of Continf^ent Remainders 
and Executory Devists. By Charles Frame, Esq., with Notes and an Analytical Index* 
By Charles Butler. Esq. 1 Vol. Royal 8vo. y/ Kcio EtHtim is preparhig.y 

32. Pi.owijen’s RtPOBTS. —The (^oinnientarios or Reports of Edmund Plowdcn, Esq.; 
containing Cases ilelerniinod in the Reigns of Edward titli, Mary, Philip and Mary, and 
Elixabeth, with the Qua?ries of Mr.,I*lowden reprinted. In 2 Vols. Royal 8vo. 21. 2*. boards. 

SI. REi'iitiTs TWj//*. Hardwickk.—R eports of Cases determined in the Coiirtyif King’s 
Bench, in 1tie7th, Hlh, Oth, and lOth of Cco. 2., during the Presidency of Lord Chief 
Justice llardwirke, with sonic by the late T.nrd Chief Justice Lee, andTwo Equity Cases, 
hy I*ord Chancellor llurdwickc, 2d edit., with Notes, Table, ii.c. By Thomas Lee, Esq., 
of (tray’s-Inn, ll- If- boards. 

;U. Pknai-Statites.- -The Laio and /VartiVc of Summary Convictions on Fenal Statutes^ 
hy Jiiiln rs of tk- Ptnee, including the Prcliiuitiary and Subsequent Proceedings, with an 
.‘\ppendix of Pmclicnl Forms and Precedents of Convictions. By W. Paley, Esq. Barrister 
at l.a\v. 1 Vol. .Svo. Ms. boards. 

35. Law of Li nvi v and Idiotcy.—A Treatise on the Law concerning Idiots. Lunatics, 
and other Pei-snus, n&ii mentis, in Two Parts, with an Appendix, containing the Statutes 
relating to l.uiialicK, tlie Practice on Proceedings in Lunacy, and a Collection of Lunatic 
I’clilious, with the (Irders of the Chaitcellor thereon. By (juorge Jlale Collinson, A. M. 
of Lincoln’.'liiii, Barrister at Taw. 2 Vols. 8vo. It. IRj. boards. 

3<i. Diction \Kv oK Pkactice, K. B. &. C. P.—A Dictionary of the Practice in Civil 
Actions in the Courts of King’s Bench and Common Plea'-, together with Practical 
Directions and Forms, distinctly arranged under each Head. By Thomas l^ee, Esq. of 
iiray’s Inn, Biirrister at Law. 2 Vols. niediiiiii Svo. 21- -L. hoards. 

37. Pn.scTicAi, Cnui it Siikkiff.—T’ hc Complete Practical I'iidcr Sheriff, comprehending 
the Duties of the OlUce, as exercised by the Sheriff in Person, or hy his Under Sheriff, from 
his first ctmiing into DHiee to the passing of his Accounts, and obtaining his (Quietus, in a 
regular and progressive Way as the Subjects arise; being a eorrcct Epitome, of the Practice 
of the Under Sheriff, in the various Stages of his Duly throughout the Year, with full 
Instruelioiis as to the Eleciion of Members of Parliament, coroners, audVerderers of Forests, 
Precedents of Returns of Writs, &,c. intended as a Guide, not only to the Under Sheriff, 
hilt to the Profession in general. By George Skirron, Esq., of Gray’s-lnn. 1 Vol. Hvo. 
12i. boards. 

38. (>i iMoNsi'OM'KKMNa THE Cui 4 iMES,&c.—Opinionsof F.iiiincnl Lawyers on various 
Points of K.iiglisli .liirisprudenoe, chielly eonceriiing the Cnhmifs, J'lshtrics, smA Commerce o£ 
Great Britain, collected and digested from the Originals in the Board of Trade, and other 
Depositories. By G corge (Jialiiiers, Fsq.F. R. S.and S. A, ‘2^ols. 8to. U. 4s. boards. 

3R. Insoi.vem CoiiiiT Pbactick.— A Practieat Summai-y n ' Review of the Statutes 53 
Geo. 3. cap. 102, or Law for the Surrender of Effects, and tor the Personal Liberation of 
Prisoners tor Debt, with Forms of Proceeding in the Court for Relief of Insolvent Debtors. 
By P. Sniilli, Esq., of Gray’s-liiii, Barrister at Law. I \id. *..i. 7s. boards. 

40. CituwN CiKeoiT Co.Mi’ANioN.-— The Oonn Circuit Companion, (eighth edition) into 
whirh has been iiieorpurated the Work, formerly published under the Name of “The 
(.Vowii Circuit Assistant:’’ both Works have been carefully revised, and such Additions 
made tlieix'to as modern Ktiitutcs and Decisions rendered necessary. I Vol. Royal Svo. ll Is. 
boards. 

-11. Law op Wir.i.s ami Testaments. —The Law’s disposal of a Person’s Estate who 
dies without Will or Te»lainenl, shewing in a plain, clear, easy, and familiar Manner, how 
a Man’s Family or Relations will be entitled to his Real and Personal Estate, by the Laws 
of England and Provinre of Y'ork; to which is ad -d, the Disposal of a Person’s Estate, 
hy Will or Testament, with Instructions and Forms, whereby a Person may make, alter, 
and rt'publish hisouii Will, with In-structions fur Executors, containing an Explanation 
of the .Mortmain Act- By Peter I..ovela$s, of the Inner Temple. Tenth Edition, with Cor¬ 
rections anil Additions to the present Time. J Vol. 8vo. 9s. boards. ^ 

42. PiiE('i-;i»ENTS IN CoNVEY.XNXTNo .—A ('ollection of Precedents, designed as a Supple¬ 
ment tn Mr. Barton’s Precedents in Conveyaneing; containing such Funiis of Assurances as 
are of a iiiiscellnm'ous Nature, and not comprised In that Work. By S. F. T. Wilde, Esq. 
of llic Inner Temple, Barrister at I-iw, 2 VoN. Ruyal Svo. 11. Hli. hoards. 

43. Inijkx to BabTon ANnWii,nE.—.\n Index to 5Iodern Pireedeiils in Conveyancing, 
by Charles Barton, Esq.; and al.so toilie Supplement to that Work, by S. F. T. Wilde, Esq. 
In two farts—Part I. referring to the Notes. Part 11. to the Precedents. By Charles Barton, 
Esq., of the Inner 'IVinplc, Barrislcr-at-Law. 1 Vol. Royal Svo. Ps. boards. 

•U. EeiToUK OS' Conveyancing. —The Attorney’s and Solicitor’s New Pocket-Book, 
and Conveyancer's Assistant, containing a Collection of the most common and approved 
Prcoedenls, with Practical lL*marks; the whole forming a very useful Epitome of Convey¬ 
ancing j by the late F. C. Jones, of (Iray’s-iun: the third edition, with many material Cor¬ 
rections, and additional Modcru ^oedents. By A' Highmore, Esq. 2 Vols. 12iuo. 12t. 6d. 
hoards. 



LA1V BOOKS lateh published, by C. Iluyitrr, ‘if?, 

45. lltcnTS or M.lNniEO U'umkm.—A n Kssny on tin* Kquiinblo Kighls, anri 

DUabiiitiVs ot'Married IVoini'n, with n’s|it*rl to their sv|uirat«'t' opi-rty, iimi also i>ii Ho-i.. 
Claim ton ProvUioil, railed the ‘ Wife’s Kquity,’ in which the .In Imuent ot* 'I'hiirhor. 
in Hulmc and Tenant, and of Sir IVpper Arden, in Siu ktt and U /«!/, are eonMdcred amt 
discussed. Ily James Clanry, Ksij., llnri i^ler nt l.aw. I N«d. Hvo. s,\. hfkarils 

40. SVFPLKMENT TO ViNEK.—Supplrniciit In Niiier’s AhridKim iil of the l.aw, roi)taipin<r 
the modcfii netenniunliniis in the Courts of Law niid t.((uit>, tu tlir find urUie Year 1M(K. 
ti Vols. Royal Sto. &L di. boards. 

41. Attobmey’s Practice, K. B. fii C. P.— XUorncjf’s Prartice Epilomiaed, or the .Me¬ 
thods, Times, and Kapeuces of Proceedings in the Courts of King’s Bench and Common 
Pleas. iVol. Svo.. half-bonnd, interlenvcd, 55. 

48. Statutes at Larue, f^worto.)— The Statutes at Large, .5*7 tlco. (being Vol. 7. 
Part 1.) By John Ralthby, Esq. in Ito. It. .55. boards. 

49. Statutes at Large, (octavo).—The Statutes at lAirge, 67 Geo. 3., being the 13lh vol. 
^nee the Union. By John Haithby, Esq. in 8vo. It. •2$. boards. 

A NeB Part it pnldi^ed tharttif afitr the Close of each Setsioa, tehirh aill be foncarded to <my 
GmtUman, m the Day rf Pitbliealiuttf m be'mg favoured mtk his Order, addressed 10 '^ii, Hell- Yard. 

50. iMD^ TO The Statutes. —An Index to the Slatutes at I.arge, frknn .Magna t'hurta, 
to 49 Geo. 3., iO^iiilive. By John Railhby, Esq., 3 vols. Bvo. 3t. Os. hoards. 

51. PRKbEDKlvtif IN Kguity Dk.iwi 9 Ig,—^T hc Equity Draftsman, being a t'ollertion oi 
Precedents, drawn by some of the Leading .Men at the Equity Bar, arranged ns a fVm* 
jtanion to MUford^s Pltudhigi, with a Digested Index j by F. Van ilejthuyscii, INq., Iliirristir 
at Law, and Equity Draflsinan, 1 Vol. Royal Svo. It. 45. boards. 

52. SciT IN CHANetdiY.—An Analytiral Chart of the Prartirr inriiiriit to a Suit in 
Chancery,exhibiting the Practice in the most simplified Form, tty F. M. \ an llrythuyseii 
Esq., Barrister at J.aw j on a Sheet, coluun<d, 45. 

53. An EltciDATiON of the English Ancient Statute Laws that award the Pnialty of 
Death, sans Clergy, from the Accession of Edw'. ill. to the Demise oft^iucn \u», with 
copious historical and legal Notes, connected with the most material Points of each 5rt 
By Tboni Mott, Esq., Solicitor, (Cambridge}. 5vo. i)s. fid. 

54. Modern Law Cataeuguk. —A Catalogue of 5Iodcrn Law Books in general I'se . 
comprising such new W'orks, and new Editions, ns have itcen published during the |ireseiit 
Reign, up to tbo present Day, arranged in Classes: with an .Alphabetical Index. iNeitly 
printed in foolscap 8ro. Is. 


Z,//fr WORKS IN THE PRESS, 

Printing for Charles Hunter, 26, Bell-Yard, Lincoln*s-Inn 

1. Cases St Nisi Pirius, in King's Bench, from Easter Term, SO Geo. 3., to Mirhaelmas 
Term, 35 Geo. III. By Thomas Peake, i‘'sq. Sd Edit, with additions. 

9. The PriuAice of the Court of Chancery in the Master’s Dtttcc. By John Pugh, Esq. 

Qny's Inn, Barrister at Law. 

'3. Douglas’s (I,ard Olenbervie) Reports of Cases in the Court of King’s Bench, the third 
Volume; containing (in Addition to the Two whirh have been already published) Cases in 
the 82d, 33d, 24th, and S3th Years of the King, and which will supply the chasm betweeu 
the 1st and 2d volumes of these Reports, and those of Oumford and East. 

4. Wood’s Conveyancing, (a new Edition), in 6 Vols. Royal Svo. 

5. Bacon’s Abridgment, (a new Edition^). By Sir B. Gwillini. 

6. 'Jacob's Law Dictionary, 3 Vols. 4tu. (a new Edition.) 

7. Comyn's Digest, (a new Edition.) 

8. A Practical Treatise oa the Law of Elections, relating to England, Scotland, and 
Ireland. The Third Part. Compriring the Proreedingq upon the Trial of controverted 
Eleetions, before select'Committees under the Grenville Act, and other Statutes; together 
vrith the Acts of Parliament relating Uiereto. By William Thomas Roe,£sq., of Lincoln's- 
Inn, Barrister at Law. 

9. Reports of Csses in tile Common Pleas and Exchequer Chamber. By J. B. Moore, 
Esq. Vol. 1. Part 4. These Reports are in contlnaatiott of Mr. Marshall's. 


T, Daviios, l«nitis(d.ilittt, WUlcMini loudon. 








